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IN THE SUPREME COURT OF THE STATE OF IDAHO
Chad Erickson,
Respondent/Appellant
vs.

SUPREME COURT
NO. 45205-2017

Idaho Board of Licensure of
Professional Engineers and
Professional Land Surveyors
And Keith Simila, in his
Capacity as Executive Director of
The Idaho Board of Licensure of
Professional Engineers and
Professional Land Surveyors,
Complainants/Respondents.
****************************
CLERK'S RECORD ON APPEAL
****************************
Appeal from the District Court of the Second Judicial District
of the State of Idaho, in and for the County of Idaho.
HONORABLE Gregory FitzMaurice
****************************
Michael J Kane
1087 W River Street, Ste. 100
PO Box 2865
Boise, Id 83701-2865

Chad Erickson
2165 Woodland Road
Kamiah, ID 83536
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Date: 9/20/2017

Second Judicial District Court - Idaho County

Time: 09:29 AM

ROA Report
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User: CLARK

Case: CV-2016-0045061 Current Judge: Gregory FitzMaurice
Chad R Erickson vs. Idaho Board of Ucensure of Professional Engineers, etal.

Chad R Erickson vs. Idaho Board of Ucensure of Professional Engineers, Keith Simila
Date

Code

User

10/11/2016

NGOC

CLARK

New Case Filed - Other Claims

CLARK

Notice of Petition for, and Petition for DeNovo
Gregory FitzMaurice
Judicial Review of Order Dated August 17, 2016
Filing: AA- All initial civil case filings in District
Court of any type not listed in categories E, F and
H(1) Paid by: Erickson, Chad Receipt number:
0169539 Dated: 11/1/2016 Amount: $.00 (Cash)
For:

MISC

CLARK

Immediate Review and Granting of Petition for
Stay Pending Completion of Judicial Review

AFFD

CLARK

Affidavit in Support of Petition for Immediate Stay Gregory FitzMaurice

HRSC

CLARK

Hearing Scheduled (Oral Argument 11/14/2016
11 :00 AM) telephonically

Gregory FitzMaurice

CLARK

Notice of Hearing

Gregory FitzMaurice

NOAP

CLARK

Notice Of Appearance

Gregory FitzMaurice

OBJ

CLARK

Objection to Appellant's Request for Entry of Stay Gregory FitzMaurice

MEMO

CLARK

Memorandum in Support of Objection to
Appellant's Request for Entry of Stay

Gregory FitzMaurice

MISC

CLARK

Transcript

Gregory FitzMaurice

MISC

CLARK

Agency Record

Gregory FitzMaurice

NOTC

CLARK

Notice of Lodging Transcript

Gregory FitzMaurice

NOTC

CLARK

Notice of Lodging Agency Record

Gregory FitzMaurice

MISC

CLARK

Addendum to Petition to Stay and Motion to Use
PC Monitor in Stay Presentation

Gregory FitzMaurice

OBJ

CLARK

Objection to Appellant's Informal Request for
Aqditional Evidence and Request that Such
Documents be Stricken

Gregory FitzMaurice

CONT

CLARK

Gregory FitzMaurice
Hearing result for Oral Argument scheduled on
11/14/201611:00AM: Continued telephonically

ORDR

CLARK

Scheduling Order

Gregory FitzMaurice

HRSC

CLARK

Hearing Scheduled (Oral Argument 02/27/2017
10:00 AM)

Gregory FitzMaurice

11/15/2016

NOTC

CLARK

Notice of Objection and Objection to Agency
Record of November 1, 2016

Gregory FitzMaurice

11/22/2016

RSPN

CLARK

Response to Appellant's Objection to Agency
Record

Gregory FitzMaurice

11/23/2016

MOTN

CLARK

Motion to Augment Agency Record

Gregory FitzMaurice

NHRG

CLARK

Notice Of Hearing: Motion to Augment the Record Gregory FitzMaurice
and Petition to Staty

11/28/2016

HRSC

CLARK

Hearing Scheduled (Motion 12/05/2016 04:00
PM)

Gregory FitzMaurice

11/29/2016

RSPN

CLARK

Response to Appellant's Motion to Augment
Agency Record

Gregory FitzMaurice

11/1/2016

11/3/2016

11/4/2016

11/10/2016

11/14/2016

Judge
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Case: CV-2016-0045061 Current Judge: Gregory FitzMaurice
Chad R Erickson vs. Idaho Board of Licensure of Professional Engineers, etal.

Chad R Erickson vs. Idaho Board of Licensure of Professional Engineers, Keith Simila
Date

Code

User

12/5/2016

DCHH

CLARK

Hearing result for Motion scheduled on
Gregory FitzMaurice
12/05/2016 04:00 PM: District Court Hearing Heh
Court Reporter: Keith Evans
Number of Transcription Pages for this hearing
estimated:
Less than 100 pages

12/7/2016

ORDR

CLARK

Order to Augment Agency Record

Gregory FitzMaurice

12/13/2016

ORDR

PERRY

Order re: Augmenting the Record with Additional
Evidence

Gregory FitzMaurice

12/16/2016

MISC

PERRY

Supplement to the Agency Record

Gregory FitzMaurice

NOTC

PERRY

Notice of Lodging Supplement to Agency Record Gregory FitzMaurice

12/20/2016

ORDR

CLARK

Order re: Stay

Gregory FitzMaurice

12/29/2016

MISC

CLARK

Brief for Judicial Review

Gregory FitzMaurice

NOTC

CLARK

Notice of Filing Transcript

Gregory FitzMaurice

NOTC

CLARK

Notice of Filing Agency Record

Gregory FitzMaurice

12/30/2016

MISC

CLARK

Corrected Brief for Judicial Review

Gregory FitzMaurice

1/3/2017

MISC

CLARK

Addendum for Corrected Brief for Judicial Review Gregory FitzMaurice

1/5/2017

ORDR

CLARK

Scheduling Order

Gregory FitzMaurice

1/25/2017

MISC

PERRY

2nd Corrected Brief for Judicial Review

Gregory FitzMaurice

MISC

PERRY

3rd Corrected Brief for Judicial Review

Gregory FitzMaurice

1/30/2017

MISC

CLARK

Complainants/Respondents' Brief

Gregory FitzMaurice

2/17/2017

MISC

CLARK

Appellant Reply Brief for Judicial Review

Gregory FitzMaurice

2/21/2017

CONT

CLARK

Hearing result for Oral Argument scheduled on
02/27/2017 10:00 AM: Continued

Gregory FitzMaurice

HRSC

CLARK

Hearing Scheduled (Oral Argument 03/27/2017
02:00 PM)

Gregory FitzMaurice

MOTN

CLARK

Motion to Strike Appellant's Attachments to Reply Gregory FitzMaurice
Brief

MEMO

CLARK

Memorandum in Support of Motion to Strike
Appellant's Attachments to Reply Brief

Gregory FitzMaurice

NHRG

CLARK

Notice Of Hearing

Gregory FitzMaurice

MISC

PERRY

Request to Appear and Participate by Telephone Gregory FitzMaurice

AFFD

PERRY

Affidavit of Michael Kane in Support of Request to Gregory FitzMaurice
Appear and Participate by Telephone

ORDR

PERRY

Order Allowing Telephonic Appearance

Gregory FitzMaurice

3/20/2017

RESP

PERRY

Appellant Response to Motion to Strike
Attachments

Gregory FitzMaurice

3/24/2017

MISC

CLARK

Submittal of Orientation Maps

Gregory FitzMaurice

2/23/2017

3/17/2017

Judge
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Case: CV-2016-0045061 Current Judge: Gregory FitzMaurice
Chad R Erickson vs. Idaho Board of Licensure of Professional Engineers, etal.

Chad R Erickson vs. Idaho Board of Licensure of Professional Engineers, Keith Simila
Date

Code

User

3/27/2017

DCHH

CLARK

Hearing result for Oral Argument scheduled on
Gregory FitzMaurice
03/27/2017 02:00 PM: District Court Hearing Heh
Court Reporter: Keith Evans
Number of Transcription Pages for this hearing
estimated:
Less than 100 pages

4/19/2017

OPIN

CLARK

Judicial Review Opinion

Gregory FitzMaurice

5/1/2017

MOTN

CLARK

Motion for Amended Findings Pursuant to
I.R.C.P. 52(b)

Gregory FitzMaurice

RSPN

CLARK

Appellant's Response to Motion for Amended
Findings

Gregory FitzMaurice

5/4/2017

MISC

CLARK

Reply Brief in Support of Motion for Amended
Findings Pursuant to I.R.C.P. 52(b)

Gregory FitzMaurice

5/11/2017

OPIN

CLARK

Substituted Judicial Review Opinion

Gregory FitzMaurice

5/12/2017

WAVE

PERRY

Waiver of Oral Argument

Gregory FitzMaurice

5/30/2017

PETN

CLARK

Petition for Writ of Mandate

Gregory FitzMaurice

6/8/2017

RSPN

CLARK

Response to Petition for Writ of Mandate and
Motion to Dismiss

Gregory FitzMaurice

6/12/2017

RSPN

CLARK

Re: Response to Petition for Writ of Mandate

Gregory FitzMaurice

6/20/2017

BNDC

CLARK

Bond Posted - Cash (Receipt 2583 Dated
6/20/2017 for 250.00)

Gregory FitzMaurice

BNDC

CLARK

Bond Posted - Cash (Receipt 2584 Dated
6/20/2017 for 200.00)

Gregory FitzMaurice

BNDC

CLARK

Bond Posted - Cash (Receipt 2585 Dated
6/20/2017 for 109.00)

Gregory FitzMaurice

APSC

CLARK

Notice of Appeal of Substituted Judicial Review
Opinion

Gregory FitzMaurice

MISC

CLARK

Clerks Certificate Of Appeal

Gregory FitzMaurice

MOTN

CLARK

Motion to Strike Attachments to the Notice of
Appeal

Gregory FitzMaurice

MEMO

CLARK

Memorandum in Support of Motion to Strike
Attachments to the Notice of Appeal

Gregory FitzMaurice

6/28/2017

OBJ

CLARK

Objection to Documents Requested from Idaho
County Case #CV -2016-44587 as Part of the
Appeallate Record and Motion to Strike

Gregory FitzMaurice

7/5/2017

RESP

PERRY

Response to Motion to Strike Attachments to the
Notice of Appeal of Substituted Judicial Review
Opinion and Objection to Board's Counsel

Gregory FitzMaurice

RESP

PERRY

Response to Objection to Documents Requested Gregory FitzMaurice
From Case #CV-2016-44587

MISC

CLARK

Reply to Appellants' Motion to Strike Attachments Gregory FitzMaurice
to the Notice of Appeal

6/27/2017

7/11/2017

Judge
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Case: CV-2016-0045061 Current Judge: Gregory FitzMaurice
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Chad R Erickson vs. Idaho Board of Licensure of Professional Engineers, Keith Simila
Date

Code

User

7/11/2017

MISC

CLARK

Reply to Plaintiffs Response to Respondents'
Objection to Documents Requested From Idaho
County Case #CV-2016-44587 as Part of the
Appeallate Record and Motion to Strike

Gregory FitzMaurice

7/19/2017

NHRG

PERRY

Notice Of Hearing

Gregory FitzMaurice

HRSC

PERRY

Hearing Scheduled (Motion 09/18/2017 09:00
AM) to Strike Attachments

Gregory FitzMaurice

MOTN

CLARK

Motion to Appear Telephonically for Hearing

Gregory FitzMaurice

ORDR

CLARK

Order Allowing Telephonic Appearance

Gregory FitzMaurice

8/7/2017

PETN

CLARK

Petition for Writ of Prohibition

Gregory FitzMaurice

8/14/2017

NOTC

CLARK

Notice of Lodging

Gregory FitzMaurice

8/25/2017

ORDR

CLARK

Order Denying Petition for Writ of Prohibition and Gregory FitzMaurice
Staying Proceedings Before Board

8/29/2017

MOTN

CLARK

Motion for Extension of Time by Clerk of District
Court or Administrative Agency

Gregory FitzMaurice

9/1/2017

ORDR

CLARK

Order Granting District Court Clerk's Motion for
Extension of Time

Gregory FitzMaurice

9/15/2017

ORDR

CLARK

Corrected Order Granting District Court Clerk's
Motion for Extension of Time

Gregory FitzMaurice

9/18/2017

DCHH

CLARK

Hearing result for Motion scheduled on
Gregory FitzMaurice
09/18/2017 09:00 AM: District Court Hearing Hel<
Court Reporter: Keith Evans
Number of Transcription Pages for this hearing
estimated:
Less than 100 pages
to Strike Attachments

9/20/2017

MISC

CLARK

Clerk's Certificate Re: Exhibits

Gregory FitzMaurice

CERT

CLARK

Certificate Of Service

Gregory FitzMaurice

NOTS

CLARK

Notice of Service of Clerk's Record

Gregory FitzMaurice

7/21/2017

Judge
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.

CASE NO. CV 2016Board Docket No. FY 11.11

NOTICE OF PETITION FOR,
AND PETITION FOR,
De NOVO JUDICIAL REVIEW OF
ORDER DATED August 17th, 2016
Appellant, "Erickson"
Chad R. Erickson pro se
Erickson Land Surveys
2165 Woodland Road
Kamiah, Idaho 83536

Respondent, "Board"
THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professional Engineers and Professional Land
Surveyors.
Attorney For Board-PROSECUTION
Kirtlan G. Naylor
NAYLOR & HALES, P.C.
Attorneys at Law
950 W. Bannock Street, Ste. 610
Boise, ID 83702

Attorney For Board - ADJUDICATION
Michael J. Kane
Michael Kane & Associates, PLLC
1087 W. River Street, Ste. 100
P.O. Box 2865
Boise, ID 83701-2865
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Chad R. Erickson L-7157
Erickson Land Surveys
2165 Woodland Road
Kamiah, Idaho 83536
Telephone No. (208) 935-2376,
(928) 575-5710 (cell)
ericksonlandsurveys@gmail.com
Pro Se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.
Chad R. Erickson
Respondent/Appellant, "Erickson"
vs.

CASE NO. CV 2016-44587

Complainant, "Board"
THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professional Engineers and Professional Land
Surveyors.

Board Docket No. FY 11.11
NOTICE OF PETITION FOR,
AND PETITION FOR, De
NOVO JUDICIAL REVIEW OF
ORDER DATED August 17th,

2016

Complainant/Respondent, "Board"

TO: THE ABOVE-NAMED COMPLAINANT/RESPONDENT (Board), THEIR
ATTORNEY MICHAEL J. KANE, AND THE CLERK OF THE
ABOVE-ENTITLED COURT;
NOTICE IS HEREBY GIVEN THAT:
1. The above-named Respondent/Appellant (Erickson) appeals for De novo Judicial Review

against the above-named Complainant/Respondent (Board) to the Second Judicial District of the
State of Idaho, County of Idaho from the FINDING OF FACTS, CONCLUSIONS OF LAW AND
ORDER (Final Order) (See Attachment "A") entered in the above referenced action by the Board
on the 17th day of August, 2016, George Murgel, P.E.-Acting Chairman of the Idaho Board of

7

NOTICE OF De NOVO
JUDICIAL REVIEW 1 of 83

Licensure of Professional Engineers and Professional Land Surveyors presiding in each case.
Erickson has a right to petition said court because the judgments or orders are in error in both
substance and procedures, and all judgments or orders of FY 11.11 are appealable, pursuant to
Idaho Administrative Code IDAPA 04.11.01.790 and Idaho Code 67-5270;

2. Do novo judicial review is requested where:
A. 67-5242.3.a-b & 4; The Board failed to hear Erickson's defense;

B. The Board did not give Erickson time after the interlocutory appeal to District Court to
prepare a defense for the Board's hearing only eight days later;

C. 67-5242.3.a-b & 4. The Board failed to provide a forum where Erickson could
reasonably present his evidence. A 225 team, six day volley ball tournament was in
progress in Boise during the hearing of June 20th-23rd. By the 21st, Tuesday night, no
rooms were available under $400.00, and that was a standard room at the Rodeway Inn.
Erickson had to drive 50 miles to Mt. Home for a room and Erickson's witnesses were
precluded by this lack of rooms. The searching, driving and preparation allowed for only
three hours of sleep each night.

Erickson thought he could take it.

Erickson couldn't, and on the third day had a medical crisis that necessitated leaving the
Hearing. The Board continued and concluded the hearing without the presence of
Erickson, his counsel or his evidence; See Motion for Continence, Attachment "D";

D. IRCP 32.b; The Deposition of February 16th, 2016 was objected to because of
privilege, unethical behavior on the part of Kirtland Naylor and 12 pages of duress.
Erickson objected to the Deposition at the Deposition and at the Hearing. After Erickson
medically left the hearing the Adjudicator allowed the Prosecutor to rummage in the
Deposition and extract what they needed. The evidence from the deposition that was used
at the hearing was out of context and Erickson was not given a viable opportunity to
further rebut or to present his evidence. See pages 419 to 424 of the Hearing, attached as
Attachment "E";
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NOTICE OF De NOVO
JUDICIAL REVIEW 2 of 83

E. Each Issue that appears below under INSUFFICIENCY OF THE EVIDENCE TO

msTIFY FINDING OF FACT, CONCLUSION OF LAw AND ORDER.
F. IRCP 59.a.l.E; There is newly Discovered Evidence in that the Board failed to give
Erickson a viable forum, therefore any evidence that Erickson has to present, would be new
evidence.
3. Erickson will move against the Board for an immediate and retro-active Stay of the ORDER
entered in the above referenced action by the Board. Erickson may apply for a stay under IDAPA
04.11.01.780 and Idaho Code 67-5274;

4. Erickson's credentials and background will be given in an accompaning Affidavit to Petition to
Stay;

5. The decision denying Reconsiderations by the Board is dated September 15, 2016 and attached
as Attachment "F".

6. An Agency Record will be needed at this appeal and, according to Idaho Code 67-5275(1), that
Agency Record is to be transmitted by the Board to the court within 42 days after the service of
this petition for Judicial Review.

7. A hearing in this case was held on June 20th-22nd, 2016, the proceedings were recorded by a
clerk and a transcription of that proceeding is on file with the Board. A transcript of that hearing
will be needed at this appeal. Idaho Code 67-5242(d), 67-5249(2.e), and 5275(1.b) set forth that
the recording of the hearing is part of the Agency Record. No provision is made in IDAPA
04.11.01 or 67-5275 for charging the plaintiff for copies of these agency held and furnished
documents.

8. Case Number & Filing Fees: An Appeal for Interlocutory Judicial Review on this CASE NO.
CV 2016-44587 was filed with the District Court on March 28, 2016 and all fees were paid at that
time. There being a dirth of rules on whether the old case is still viable, or if Erickson must file for
a new case and pay new fees, Erickson refers to I.A.R. 12(d) for guidance. I.A.R. 12(d) indicates
that the Interlocutory Appeal, known as Case No. CV 2016-44587, simply slides until there is a
right of appeal.
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NOTICE OF De NOVO
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9. Therefore Erickson does certify:
a) That a copy of this Notice of Appeal has been served on the court reporter;
b) That the estimated fee for preparation of the District Court clerk's record of
$100.00 has been paid, subject to adjustment on receipt from the clerk's
office of an estimated cost;
c) That the appellate filling fee of $129.00 has been paid;
d) That service has been made upon all parties required to be served pursuant
to Idaho Appellate Rule 20.

10. Method of Review shall be by existing record plus additional record and taking of evidence
where the District Court so orders. See I.R.C.P. 84.e.l and Idaho Code 67-5249(3)

11. Due to the Final Order of 8-17-16 becoming effective, a press release by the Board, loss of
reputation and loss of livelihood, at this time Erickson is indigent.

12. No order has been entered sealing all or any portion of the record. Idaho Code 67-5242,
5249(2.e), and 5275(1.b) give no provision for charging

13. A list of additional charts, pictures or transcripts offered as exhibits will be submitted at a later
date.

14. Filed together with this petition is a Petition for immediate and retro-active Stay of the Order
of the 17th day of August, 2016.
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ISSUES
NOTE: The following issues will be developed in a Brief to follow.

WHETHER THERE WERE ERRORS IN LAW, OCCURRING AT THE TRIAL; IRCP 59.a.l.H
1. FIRST AMENDMENT - FREEDOM OF THE PRESS, FREEDOM OF SPEACH;
2. TIME LIMITS; IDAPA 10.01.02.011;
3. OBJECTION TO THE USE OF THE DEPOSffiON OF 2-16-2016

See IDAPA

04.11.01.557:
4. PROCEDURAL DUE PROCESS - VIOLATIONS OF;
5. SUBSTANTIVE DUE PROCESS - VIOLATIONS OF;
The problem here is the vagueness of the charges. What was there to warn Erickson that he would
lose his livelihood if he dared to question a stone that was 50% too small, had tractor marks on it,
was 280 feet± out of position by the 1909 County Surveys, the 1915 Stony Point School survey and
the 1897 GLO topo calls? What was there to warn Erickson that he would lose his honor, his
reputation, his very soul if he persisted in this matter? Important elements of Idaho Code
54-1215(3.b), 54-1220(1); IDAPA 10.01.02.004, 005, 007 and .010 are vague, and correspondingly
the resulting actions of the Board are arbitrary, capricious and discriminatory. (see Curd v.
Kentucky);
6. LACK OF SKILL ON THE PART OF THE PROSECUTION;
7. LACK OF SKILL ON THE PART OF THE ADJUDICATOR;
8. PASSION & PREJUDICE: Under full knowledge, this complaint started when the Board
proposed a $250.00 sanction. With no change in law or scope, the proceeding has now arrived at
the suspension of Erickson's license, which is the loss of reputation and livelihood, and this after
the charges have drop in number from 49 to 12. These 12, because of duplication, are really 6, and
these 6 are shallow complaints. Thus there here is evidence of excessive penalty under passion and
prejudice;
9. IS A SURVEY LICENSE A RIGHT OR A PRIVILEGE, and if it is a right then it is a property
subject to 14th Amendment protection of due process. (see Board of Regents v. Roth 408 US 571,
577 & 588 (1972);
10. DOES THE BOARD FUNCTION UNDER THE SUPERVISION AND GRACE OF THE
STATE COURTS;
11. I.R.E. 605: JUDGE CAN NOT BE A WITNESS: Whether an expert witness for the Board
later served as a member of the Agency Head or scrivener of the resulting Final Order;
12. I.R.C.P.8.d: COMPLAINT WAS NOT SIMPLE, concise, direct, speedy, economical, nor just;
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13. I.R.C.P. 10.b; EACH PARAGRAPH A SEPARATE STATEMENT;
14. 67-5242(3)(b) FAILURE TO PROVIDE VIABLE OPPORTUNITY FOR DEFENSE;
15. WHETHER THE ORDERS DENYING CONTINUANCE WERE AN ABUSE OF
DISCRETION in violation of constitutional or statutory provisions or administrative rules of the
Board, for which a new trial should be held;

WHETHER THERE WAS INSUFFICIENCY OF THE EVIDENCE to justify Finding of Fact,
Conclusion of Law and Order (Final Order); IRCP 59.a.1.G:
16. 54-1220; 10.01.02007.01; GRANGEVILLE HIGHWAY DISTRICT PROPERTY FAILURE TO SHOW:
17. 55-1906(2) LACK OF CORNER RECORD NUMBERS-Board failed to prove;
18. 10.01.02.005.02; FAILED TO AMEND SURVEY & MONUMENTATION AT SW
CORNER OF SEC. 24, see pages 4, 9, 15, 17-19 & 23 of Final Order - not required.
19. UNSTAMPED AND UNSEALED, see A at page 11 of Final Order:
20. UNREBUTTED OR UNDISPUTED, see page 12, Line 4; Page 14, Line 8, 17, 18 & 23; Page
16, Line 2; Page 18, Line 5; and Page 20, Line 12 of Final Order:
21. "IT APPEARS" IS NOT CLEAR & CONVINCING, yet it was used and relied upon seven
times in the Finding of Fact;
22. WALKER V. HOILAND, OBSTREPEROUS LffiGANT;
23. I.R.C.P.59.a.1.G: Whether the Board's findings were not supported by clear and convincing
evidence on the record as a whole. Clear and convincing was the standard set forth by Mike Kane
at the opening of the June 20th Hearing;
24. Others:
A. 55-1215, "Preliminary"

B. 54.1220; 10.01.02.005.01; 10.01.02.007.01; Badersher's Fence.
C 55-1604; Comer Record Required.

WHETHER THERE WAS IRREGULARITY IN THE PROCEEDINGS of the court, jury or
adverse party; IRCP 59. a.LA:
25. PROCEEDING WITHOUT THE ACCUSED OR HIS COUNSEL.
26. DENIAL OF CONTINUANCE forced defendant to appear at the hearing unprepared.
27. PASSION & PREJUDICE,
28. SYSTEMIC HARASSMENT FROM THE PROSECUTION at inopportune times.
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29. UNETIIlCAL AND MENDATIOUS INSTRUCTIONS from the Prosecution at the time of
Deposition.
30. AGENCY HEAD PROPPING UP WITNESS during the hearing.

WAS THERE ANY ORDER OF THE COURT OR ABUSE OF DISCRETION BY WHICH
EITHER PARTY WAS PREVENTED FROM HAVING AFAIR TRIAL: ffiCP 59. a.1.B:
31. PROCEEDING WITHOUT THE ACCUSED OR HIS COUNSEL.
32. DENIAL OF CONTINUANCE forced defendant to appear at the hearing unprepared.
33. PASSION & PREJUDICE.

WAS THERE MISCONDUCT OF THE JURY; ffiCP 59.a.1.C:
34. THE AGENCY HEAD IS A JURY, in the sense that it is normally composed of seven
members.

WAS THERE AN ACCIDENT OR SURPRISE, WHICH ORDINARY PRUDENCE
COULD NOT HA VE GUARDED AGAINST; ffiCP 59.a.1.D:
35. 67-5242.3.a-b & 4. THE BOARD FAILED TO PROVIDE A FORUM where Erickson could
reasonably be heard. A 225 team volley ball, six day, tournament was in progress in Boise during
the hearing of June 20th-23rd. By Tuesday night (21st) no rooms were available under $400.00,
and that was a standard room at the Rodeway Inn. Erickson had to drive 50 miles to Mt. Home for
a room and Erickson's witnesses were precluded by this lack of rooms. The searching, driving and
preparation allowed for only three hours of sleep each night.

Erickson thought

he could take it. Erickson couldn't, and on the third day had a medical crisis that necessitated
leaving the Hearing. The Board continued the hearing without the presence of Erickson or his
counsel. Thus the Board failed to provide a viable forum.
36. IDAPA 04.11.01.700; 67-5242.4 PROPOSED DEFAULT ORDER: Erickson's failure to
attend on the 3rd day of the hearing, due to health reasons, could/should have been answered with
a Proposed Default Order;

IS THERE NEWLY DISCOVERED EVIDENCE; ffiCP 59.a.1.E:
37. Not that it is new to Erickson, but the Board never heard any of the evidence that Erickson had
to present in his defense. In this respect, all of Erickson's anticipated defense would be NEW to
the Board, much of it contained herein for the first time.
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Following is a list of evidence available from Erickson for the 12 remaining Counts out of 49
COUNT PARAGRAPH

RULE

REMAINING CHARGE

DEFENSE

1

4

55-1215

"Preliminary"

No Client/Absurd.

1

5

54-1220

G.Highway District
& Walker acreage.

Not in "Purpose"
in Title Block.

1

5.a

54.1220

Badertsher's Fence

Bader. not named.

1

7.a

55-1604

Corner Record - Required

Not controlling.

1

7.b

55-1604

Corner Record - Required

Didn't set mon.

1

7.c

55-1604

Corner Record - Required

Didn't set mon.

1

8.a

55-1906(2)

Corner Record# Required
on Record of Survey

Failed to show
that # were lacking

2

9.a

10.01.02.005.01

Badertsher's Fence

Bader. not named.

2

9.c

10.01.02.005.02

Edwards stone at SW S. 24

Dasenbrock Stone

2

10.a

10.01.02.005.02

Edwards stone at SW S. 24

Dasenbrock Stone

4

24.a

10.01.02.007.01

Badertsher's Fence

Bader. not named.

4

24.b

10.01.02.007 .01

G.Highway District

Not in "Purpose"

WHETHER EXCESSIVE DISCIPLINE WAS GIVEN UNDER THE INFLUENCE OF PASSION
OR PREJUDICE; IRCP 59.a.l.F
38. WHETHER EXCESSIVE DISCIPLINE was given under the influence of passion and
prejudice.

MISCELLANEOUS
39. ON GOING LITIGATION: The Board is attempting to resolve factual elements that are
currently under litigation in Walker v. Holland,
40. FREEDOM TO CONTRACT (see paragraph 6 of complaint)
41. CONFIDENTIAL DATA (see paragraph 6 of complaint) Data is not confidential when
IDAPA 10.01.02.007.01 requires disclosure.
42. FAILURE TO APPORTION THE SANCTIONS AMOUNG THE VARIOUS VIOLATION
43. TIDS LIST OF ISSUES INCORPORATES ERICKSON'S ANSWER OF JAN. 15, 2016.
44. TIDS LIST OF ISSUES DOES NOT PRECLUDE THE PRESENCE AND LATER
SUBMISSION OF OTHER ITEMS;

BRIEF TO FOLLOW
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STATUTE, RULE & PRECEDENT
Under Idaho Administrative Code (IDAPA) 04.11.01.790 and Idaho Code 67-5270 Erickson has
a right to petition the Second Judicial District of the State of Idaho. The judgments or orders
presented in the Board's Orders of August 17th, 2016 and September 15th, 2016 are appealable
under the same rules.
IDAHO ADMINISTRATIVE CODE:

IDAHO CODE:

IDAPA 04.11.01.202.01.a

31-2709

67-5249

IDAPA 04.11.01.557

54-1215

67-5270➔79

IDAPA 04.11.01.700

54-1220

74-115(3)

IDAPA 04.11.01.790

67-5242

74-124(4)

IDAPA 04.11.01.780
IDAPA 04.11.01
IDAPA

10.01.02.04➔0.11

IDAHO RULES OF CIVIL PROCEDURE:
I.R.C.P. 8.d

IDAHO APPELLETE RULE:

I.R.C.P. 10.b

1.A.R. 12(d)

I.R.C.P. 11.a.1

I.A.R. 20

I.R.C.P. 32.d.3.B
IR.C.P. 59.a.1

IDAHO RULES OF EVIDENCE:

I.R.C.P. 84.e.l

1.R.E. 504
I.R.E. 605

COURT CASES & TREATISES:
2J Strong, McCormick on Evidence §254 (4th Ed. 1992)
Board of Regents v. Roth409 U.S. 564, 571-72 (1972
Caperton v Massey Coal Co, Inc, 556 US 868; 129 S Ct 2252; 173 LEd2d 1208 (2009)
Curd vs Kentucky State Board of Surveyors (http://caselaw.findlaw.com/ky-supreme-court/1670462.html)
Goldberg V. Kelly, 397 US 254,271 (1970)
LeRoy Howell v. U.S. Dept. of the Interior, US Ninth Circuit, Case 14-35331
Moran v. Burbine New Mexico 106 S. Ct. at 1084-85
Smith v. Goguen, 415 U.S. 566, 572-73, 94 S.Ct. 1241, 29 L.Ed.2d 605 (1974)
Walker v. Hoiland
William v. Pennsylvania 579 US (2016)
Yellowstone v. Burgess 843 P.2d 341 (1992) Montana
Dykes v. Arnold, 129 P.3d 257,262 (Or. App. 2006)
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PRAYER FOR RELIEF
Upon the Court's finding that the Board's orders are in error in either substance or procedure, or that
the State has directly impinged upon Respondent/Appellant"s (Erickson) interest in free speech, free
press or property, Erickson respectfully requests this honorable Court to grant the following relief:

1. That each of the errors of substance and law addressed in point numbers 1-14 in the above
"ISSUES" be the basis for a new trial or reconsideration;

2. That each of the Items of Insufficiency of Evidence addressed as point numbers 16-24 be the
basis for a new trial or reconsideration;

3. A new trial in that, over Erickson's objections, and after Erickson removed himself from the June
20-22 Hearing for medical reasons, the Board had the prosecution rummage through the Deposition
of 2-16-2016, find passages they wanted and extract them out of context. (see Attachment "E")

4. The bias of the Board is evident in many forms and are of record, see AFFIDAVIT OF
BOARD'S PREJUDICE attached as Attachment "B". The potential for bias is also large. On these
points the Respondent requests a new trial and change of venue.

5. Erickson claims that important elements ofldaho Code 54-1215(3.b), 54-1220(1); IDAPA
10.01.02.004, 005, 007 and 010 are void for lack of notice, are impermissibly vague, resulting in
these actions of the Board being arbitrary, capricious and discriminatory. Curd v Kentucky State
Board is on point. Respondent petitions that the Final Order and case be reconsidered or a new trial
ordered in this light.

6. Erickson petitions for a new trial based upon abuse of process in the form of non-compliance by
the Board to requests for discovery. (See Exhibits "G" & "H" of Attachment "B" and Attachment
"C")

7. That, in the light of the time limit of 2 years, Erickson prays the Court remit this case to the
Board for reconsideration of its findings and orders, eliminating all events and complaints limited
by that time.
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8. That all counts addressing Freedom of the Press (magazine article) in any manner be
reconsidered.

9. Prays that the Court view Erickson's 12-29-2011 approach to Mrs. Walker about the SW comer
of Section 24 as a commendable effort to correct a potential error, and that the Court remit this
case to the Board for reconsideration of its determination of violations of the standard of care,
violation of the welfare of the public, deceit, misconduct and incompetence on this point. See
Yellowstone v. Burgess.

10. Erickson seeks a new trial because the Prosecution obviously lacked skill and this condition
defeats due process by encouraging arbitrary, capricious and biased judgments.

11. Erickson seeks a new trial because the Arbitrator obviously lacked skill and this condition
defeats due process by encouraging arbitrary, capricious and biased judgments.

12. Erickson seeks a new trial because the Complainant (Executive Director Keith Simila)
obviously was biased and interested, having been named in one of Erickson's articles in the
American Surveyor Magazine.

13. Erickson seeks a new trial and change of venue because, he being almost single-handedly
responsible for thwarting the Board's political attempt to remove the boundary experience
requirement from licensure, the Board was biased and interested and thus should not have been the
Arbitrator in any subsequent hearing. The fact that Glenn Bennett was removed during the
hearing for bias is confirmation that all of the Board was biased, and this due to a wedding by
group-think. That the Board be found discredited in its entirety.

14. An order directing all future proceedings by the Board against Erickson be held in Idaho
County where witnesses, and lodging for those witnesses, are readily available;

15. Whether the pattern of process abuse by the Board caused substantial rights of the appellant to
be prejudiced, for which attorney fees should be awarded to Erickson and the case should be
retried;

16. That the honorable Court Grant any further equitable relief it deems appropriate.
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INDEX OF ATTACHMENTS:
Pages

Attachment #

Subject

15-38

"A"

Finding of Facts, Conclusions of Law and Order (Final Order).

39-69

"B"

Affidavit of Board's Prejudice.

70

"C"

Request For Interpretations of Rules.

71-77

"D"

Motion For Continuence, 6-27-2016.

78

"E"

Transcript of Hearing, pages 419-426.

79-83

"F"

Order Denying Motions for Reconsideration

I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge.

DATED this 11th day of October, 2016
CHAD R. ERICKSON, prose

Chad R. Erickson L-7517

VERIFICATION
State of Idaho

)
) ss.

County of Idaho

)

Chad R. Erickson, being sworn, deposes and says:
That the party is the appellant in the above-entitled petition, and that all statements in this
Petition For De Novo Judicial Review are true and correct to the best of his knowledge and belief.

&',// ~4rl ....Chad R. Erickson pro se

Subscribed and Sworn to before me this 11th day of October, 2016.

NOTARY PUBLIC
Residing in Kamiah, Idaho
My Commission Expires May 25, 2017
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CERTIFICATE OF SERVICE
The undersigned, a resident of Idaho County in the State of Idaho, hereby certifies that on
the 11th day of October, 2016, he caused a true and correct copy of the foregoing document to be
served upon the following as indicated:

Original:
Idaho CountyDistrict Court
320 W. Main
Grangeville, ID 83530
Facsimile:208-983-2376

US Mail
Facsimile
_K_ Hand Delivery
Email

Kirtlan G. Naylor
NAYLOR & HALES, P.C.
Attorneys at Law
950 W. Bannock Street, Ste. 610
Boise, ID 83702

US Mail
Facsimile
_ _ Hand Delivery
_x_ Email:kirt@naylorhales.com

Michael J. Kane
Michael Kane & Associates, PLLC
1087 W. River Street, Ste. 100
P.O. Box 2865
Boise, ID 83701-2865

US Mail
Facsimile
_ _ Hand Delivery
_x_ Email: mkane@ktlaw.net

Mr. Keith Simila, P.E.
Executive Director
_!__ US Mail
Idaho Board of Licensure of Professional
Facsimile
Engineers and Professional Land Surveyo!§__ Hand Delivery
_x_ Email: keith.simila@ipels.idaho.gov
1510 E. Watertower Street, Suite 110
Meridian, ID 83642

Chad R. Erickson
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ATTACHMENT "A"
Required

BEFORE THE IDAHO BOARD OF LICENSURE OF PROFESSIONAL
ENGINEERS AND PROFESSIONAL LAND SURVEYORS

IN THE MATTER OF
CHAD ERICKSON, P.L.S.
Respondent.

________________

)
)
)
)
)
)
)
)

Docket No.:

FY 11.11

FINDINGS OFFACT,
CONCLUSIONS OF LAW,
ANDORDER

The above-entitled matter came on for hearing on June 20, 2016, and continued through
mid-day of June 22, 2016, before five (5) members of the Idaho Board of Licensure of
Professional Engineers and Professional Land Surveyors ("Board"). The hearing occurred at a
room set aside in the Ada County Courthouse. The Board members acting as hearing officers
were George Murgel (Chairman), George Wagner, Dusty Obermayer, Ray Watkins, and David
Bennion.

Michael Kane appeared as Board counsel.

The Complainant, Keith Simila, was

represented by Kirt Naylor. Chad Erickson appeared without counsel.

I.
INTRODUCTION

On the morning of the third day of the hearing, Mr. Erickson moved for a mistrial and a
continuance and announced that he was leaving the proceedings. The Board conferred and
denied the motion for mistrial. As to the motion for continuance, the Board had not ruled on the

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER- P. 1
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motion but asked Mr. Erickson to confer with Mr. Naylor. Before the conference, the Board
advised Mr. Erickson that if he left the proceedings, the Board would have no choice but to
continue with the hearing, and advised Mr. Erickson that he would be waiving his right to crossexamine the witness then being examined, Mr. Simila, and would waive presentation of his
defense. During the conference between Mr. Erickson and Mr. Naylor, Mr. Erickson left the
building and did not return. He made no record as to his reasons for leaving beyond his original
reasons for the continuance motion. He has since moved for another continuance, which motion
is dealt with in a separate order.
The primary witness for the Complainant was John Elle, PE, PLS. Mr. Elle testified at
length as an expert to the various counts of the Complaint. Mr. Erickson cross-examined Mr.
Elle for several hours. Mr. Simila testified as the Executive Director of the Board. Mr. Erickson
did not cross-examine Mr. Simila, but as it happens those matters testified to by Mr. Simila
appear to be matters that do not demonstrate a violation of the statutes or rules. Hence, it appears
that Mr. Erickson's failure to cross-examine Mr. Simila was harmless.
Because of Mr. Erickson's refusal to put on a defense, the Board is left to infer his
defenses from his cross-examination of the Board expert, from the various exhibits entered into
evidence on Mr. Erickson's behalf, and from his arguments made during his various objections
or responses to objections.

While this is certainly not a preferable way of determining a

respondent's position on the facts and the law, it is all the Board is left with due to the intentional
decisions of Mr. Erickson.
The Complaint in this matter is broken into six (6) counts, most of which contain
subparts. Some counts rely upon more than one statute or rule. For ease of reference, the Board
will refer to each subpart by count number and paragraph number.

FINDINGS OFFACT, CONCLUSIONS OF LAW, AND ORDER - P. 2
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Upon review of the evidence presented, the Board determines that several of the
allegations made against Mr. Erickson are not violations of the statutes or rules.

As a

preliminary matter, the Board will discuss those allegations and briefly describe the reasons for
dismissing the portions of the Complaint dealing with those allegations.

n.
MATTERS DISMISSED OR WITHDRAWN

A.

Count One, Paragraph 3.

The allegation contained in this paragraph is that a letter was sent to Mr. Erickson by
staff counsel requesting all evidence supporting his conclusions in a record of survey.

In

response to this letter, Mr. Erickson apparently did not provide to counsel a survey report he had
authored. There was virtually no evidence presented as to this allegation. However, the code
section cited by the Complainant, Idaho Code § 54-1208, pertains to the issuance of subpoenas,
not letters, and further gives jurisdiction to the district court to enforce the statute. Because the
law does not support the allegation, this allegation is dismissed.
B.

Count One, Paragraph 5.b.

This allegation stems from a letter of complaint written against Mr. Erickson in 2011.
The allegation contained in the paragraph recites the various accusations brought by Dorothy
Walker and recites her opinions of Mr. Erickson. Ms. Walker's complaint letter - long on
accusations and short on specifics - was one of the precursors to the Complaint brought by the
Board staff in this matter. Her allegations and opinions have been noted, but it does not appear
that she was interviewed by the Board expert, and it appears that some of her claims have been
subsumed into the opinion of the Board expert in regard to his standard of care analysis. Based
on the limited information presented at the hearing, it appears that Ms. Walker's letter of

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER- P. 3
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complaint, standing alone, does not meet the test for clear and convincing evidence of a violation
of the statute or rule. Hence, this allegation will be dismissed. However, many of the allegations
contained in the Walker letter will be dealt with in the context of the standard of care allegation
discussed below.

C.

Count One, Paragraph 6.

This allegation deals with the failure to set monuments.

The statute cited in the

paragraph post-dates the activities of Mr. Erickson. A suggestion was made that a
Board opinion could be used to rescue the allegation, but the Board is unable to find that opinion.
In any event, the statute at the time spoke for itself and a Board opinion cannot be used to rewrite
the statute to fit the facts. The allegation in this paragraph is dismissed.

D.

Count Two, Paragraph 9.b.

This allegation deals with the primary obligation of all licensees to protect the safety,
health and welfare of the public. The allegation asserts that because Mr. Erickson failed to show
the property of the Grangeville Highway District in a survey he completed and appeared to
indicate that Dorothy Walker was the owner of the land in question, the primary obligation was
violated. While the Board will take up the issue in the context of standard of care, as discussed
below, the Board does not feel there was clear and convincing evidence that the welfare of the
public was affected by Mr. Erickson's error. Put another way, it does not appear that the
highway district or anyone else suffered or could have suffered any injury as a result of the error.
The allegation in this paragraph is dismissed.

E.

Count Three.

The allegations in this count are complex and voluminous, running to a full seven (7)
pages in the Complaint. The allegations seem to be premised on the notion that Idaho Code §

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER-P. 4
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31-2709 (stating that no survey not made in accordance with the United States manual of
surveying instructions or the circular on restoration of lost or obliterated comers shall be
considered legal evidence in any court) may be the subject of an independent disciplinary action.
In other words, the allegation seems to suggest that not following one or more of the principles
found within the manual and circular, standing alone, can lead to disciplinary sanctions, as
opposed to discipline for violation of the standard of care. The main premises of the allegations
are not that Mr. Erickson ignored the manual and circular, or deliberately refused to follow the
instructions therein, but rather that he used the manual in an incompetent manner. In other
words, no one has suggested that Mr. Erickson failed to use the manual. Rather, it is alleged that
he reached the wrong conclusions in his survey.
The Board notes that Idaho Code § 31-2709 does not purport to set penalties for using the
manual or circular in an incompetent or negligent manner. While potentially a standard of care
issue, it cannot be said that a surveyor can or should be disciplined simply because he interpreted
the manual or circular in a way that other surveyors would disagree with. Put another way, it is
clear that Mr. Erickson rejected a monument. It appears he did so as a matter of opinion. As
long as the manual and circular were taken into consideration, it cannot be said that the opinion
is ipso facto a violation. Mr. Erickson reached conclusions using the manual or circular that are
contrary to the conclusions of the expert, and indeed appear to be unfounded. Nevertheless, he
did not ''violate" the manual or circular.
Had Count Three been charged in the context of standard of care, the discussion would be
different. Because it was not, the Board is constrained to dismiss the count.

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER - P. 5
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F.

Count Four, Paragraph 24.c.

The allegations in this paragraph are that Mr. Erickson made some comments in a "sworn
declaration" of 2013 to the effect that another surveyor, Ron Brown, had cancer and that his
work may have been affected by medication he was taking for that cancer.

The rule cited

pertains to public statements, and makes it clear that a licensee may not commit fraud, violate the
standard of care, or engage in deceit or misconduct when making a public statement in a report.
The Complainant has provided evidence that Mr. Erickson's statements were completely wrong.
Apparently Mr. Erickson misunderstood what years Mr. Brown suffered from cancer. While the
allegations in this paragraph are troubling, missing from the evidence is the actual declaration
written by Mr. Erickson containing these statements. While there seems to be no issue that the
statements were made, the context and circumstances are unclear to the Board. It is unknown
whether Mr. Erickson engaged in willful lying to bolster his position, was relying on bad
information, or simply confused dates. Based on the clear and convincing evidentiary standard
the Board must comply with, the Board does not feel it can reach a conclusion as to this
allegation on the information provided to it at the hearing. The allegations in this paragraph are
dismissed.

G.

Count Five.

This count will be dismissed in its entirety. The count is based upon the rule that a
licensee should not attempt to injure the professional reputation of another licensee or
indiscriminately criticize another licensee. Paragraphs 26.a, 26.b and 26.c were not addressed at
the hearing. Moreover the quotations in paragraphs a and b do not conform to what was actually
written in the exhibits given to the Board, and appear to be paraphrases of the actual language in
the exhibits. None of the statements in 26.a, 26.b or 26.c appear to come within the rule.

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER- P. 6
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Paragraph 26.d refers to the phrase "two paladins," used by Mr. Erickson in a published
article in a magazine. These two words, standing alone, can be interpreted as laudatory. Given
the context, it appears that Mr. Erickson was engaging in sarcasm. The law is clear under the
First Amendment that a person may publish sarcastic comments without fear of losing a license.
Moreover, one of the surveyors cited in paragraph 26.d was not even mentioned by name in the
article.
Paragraph 26.e pertains to an email by Mr. Erickson to another surveyor, who had been
hired by the Board to investigate a series of allegations, some of which pertained to Mr.
Erickson. The email string in question was redacted, but enough information was provided to
indicate that Mr. Erickson indeed made the statement. The law under the First Amendment is
that statements about another person may be actionable when the person making the statements
suggests that he is the possessor of information that is damaging to the individual of whom he is
speaking. However, the only way the statements would be actionable is when there is proof that
the statements were false. In this matter, there was no evidence of the falsity of the statement.
Paragraph 26.f appears to be a statement about the engineering profession in general, and
does not apply to the rule in question.
Paragraph 26.g was withdrawn by the Complainant at the hearing.
H.

Count Six.

This count pertains to an allegation of breach by Mr. Erickson of confidential
communications or information received from his client, Dorothy Walker.

The evidence is

beyond dispute that Mr. Erickson published an article that contained disparaging remarks about
his former client. The client took offense, and suggested that she had been defamed. The
problem with this count is that defamation and breach of confidential communication are not the

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER- P. 7
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same thing. The Complainant provided no evidence of a specific confidential communications,
confidential data, or confidential information that was published in the article without consent of
Ms. Walker. A close review of the article reveals a single paragraph that any reasonable person
would believe to be inappropriate. This paragraph refers to Mr. Erickson's client as always
wanting more than he could give, and implies that the client was pressuring Mr. Erickson to
provide a survey giving her more land than she was entitled. While this may or may not be a
conclusion that Mr. Erickson actually drew, he did not purport to disclose information of a
confidential nature. Indeed, by claiming defamation, the client suggests such discussions never
even occurred. By definition, this cannot be a breach of a confidential communication.
The Board understands the frustration of the client, and rejects the idea that a licensee
may on any occasion openly criticize a client or the client's motivations without foundation.
More of this will be discussed below. For the purposes of this allegation, however, the Board
cannot find that confidentiality was breached. Therefore this count must be dismissed.

III.
FINDINGS OF FACT

The controversy in this matter began with the preparation and stamping of a record of
survey and report of a survey made by Mr. Erickson on behalf of his clients Sydney and Dorothy
Walker. The record of survey was stamped and signed by Mr. Erickson on July 27, 2010. The
record of survey demonstrates that Mr. Erickson rejected an original stone monument, found and
re-monumented by surveyor Carl Edwards in 1977 at the southwest comer of section 24. There
is significant evidence in the record demonstrating that the location of the Carl Edwards
monument had been honored for a period of over 100 years. Mr. Erickson established a comer
over 270 feet south of the Carl Edwards monument, purporting to place the comer on property

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER- P. 8
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owned by other landowners in favor of the Walkers. In doing so, he either failed to note or
otherwise rejected compelling previous surveys, surveyor notes, maps and other information
indicating the location of the comer. Mr. Erickson authored a survey report dated the same day
as his record of survey, explaining his reasoning, some of which has proven to be significantly
faulty.
For reasons known only to Mr. Erickson, the record of survey failed to show a significant
parcel of land owned by the Grangeville Highway District, while implying ownership of the
parcel by the Walkers. He also engaged in speculation that ultimately turned out to be incorrect,
primarily pertaining to a fence bordering the property of the Badertscher family.
To say that this survey created controversy with the landowners in the vicinity would be
an understatement. The matter has now degenerated into a court action. Multiple parties are
involved in the action.
It appears that at first the Walkers supported the survey completed by Mr. Erickson.
Although what occurred later is not entirely clear, something happened that began to unravel the
relationship. On December 29, 2011, Mr. Erickson sent the Walkers a document titled "Report
on the Southwest Comer of Section 24." This document was unstamped and unsigned. The
report indicates that Mr. Erickson determined that his original survey was erroneous as to his
relocation of the southwest comer. However, he continued to reject the Carl Edwards monument
of the original stone, referring to that stone and his newly monumented comer as "bogus."
Based on the various filings and admissions by Mr. Erickson in the matter, it appears that Mr.
Erickson was willing to relocate the comer to a third location, but only after he was paid for his
work. In other words, Mr. Erickson took no action to memorialize his mistake by filing an
amended comer record or amended record of survey, apparently because the Walkers refused to

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER- P. 9
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pay him. Although it is somewhat unclear, based upon the state of the testimony by the time Mr.
Erickson left the proceedings, it appears that Mr. Erickson has recanted his 2011 survey report
and is now back to claiming that his original record of survey and survey report were correct as
to the southwest comer.
In March 2015, Mr. Erickson published an article in the American Surveyor magazine,
ostensibly as an instructive device, justifying his rejection of the Carl Edwards comer, but citing
information not mentioned in his original survey report to the Walkers - wet drum scanning and
schoolhouse location. The previous month, he had recorded in the Idaho County Courthouse a
nearly identical document, entitled "Survey Report." This was stamped and dated February 13,
2015. Much of the filing was a justification of the rejection of the Carl Edwards stone. The last
sentence, however, challenged a survey of "Pete Ketchem" [sic]. Mr. Ketcham had been hired
by the Walkers to perform yet another survey of the land in question in this matter, and it appears
Mr. Erickson challenged Mr. Ketcham's conclusions, stating that his findings "disprove" the
comer set by Pete Ketcham.
Pouring gasoline on the fire, Mr. Erickson was critical of his former client, Walker, in
both the article and the survey report. He stated:
Our client thought that we were workers of miracles. But the client wanted more.
She always wanted more and she came to think that a surveyor could do anything
the client asked. Inevitably we parted company over this issue. Since then she
has, in sequence, found two paladins who have moved the SW corner of Section
24 further west into what appears to be her neighbor's property. They and their
"opinions" are now 80' further south and 270 feet west and still going, apparent
next stop Pismo Beach, California.
Exhibit 26d.l, p.6.
From the context of the survey report filed in the courthouse, it appears that the purpose
of the filing was to discredit Mr. Ketcham as one of the paladins.
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By the end of March, 2015, the relationship with the Walkers had deteriorated to the
extent that Ms. Walker was demanding that criminal charges be filed against Mr. Erickson.
A.

Count One, Paragraph 4.

This count alleges a violation of Idaho Code § 54-1215 (a seal, signature and date shall
be placed on all final specifications, land surveys, reports, record of surveys, drawings, plans,
design information and calculations, whenever presented to a client).

There is no question

whatever that the December 29, 2011, report sent to Dorothy Walker by Mr. Erickson was not
signed or stamped. Neither was it marked "preliminary" or "draft" or any other similar mark
indicating that the report was not to be relied upon.

In fact, the document is a complete

repudiation of Mr. Erickson's prior work, and it is based on numerous calculations and opinions.
Any reasonable person would view the report as final. The only defense raised by Mr. Erickson,
albeit in questioning of the expert, was to suggest that Ms. Walker was not a client. This is a
specious argument. There was no question that Ms. Walker had paid Mr. Erickson to do the
original survey, his record of survey lists the Walkers as clients, and this report was designed to
amend his previous conclusions and was sent to the Walkers. It also appears that Mr. Erickson
was hoping that his clients would re-engage him. The allegations in this paragraph are sustained.
B.

Count One, Paragraph 5.

This count alleges a violation of Idaho Code § 54-1220, in that Mr. Erickson allegedly
committed fraud, deceit, gross negligence, incompetence and misconduct by failing to show the
property of the Grangeville Highway District on his record of survey. Added to this failure is an
overstatement of the acreage belonging to the Walkers. In short, it is clear and convincing that
the Highway District property is not shown on the record of survey. This information would
have been readily available to Mr. Erickson. While it may not be fraud or deceit, there is no
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question it is gross negligence, incompetence (as defined as failing to comply with the standard
of care) or misconduct. Misconduct, defined by Board rule, includes violating the standard of
care. Not showing the highway district parcel on the record of survey violates the standard of
care. This was the opinion of the Complainant's expert and it was unrebutted. The allegations
of gross negligence, incompetence and misconduct are sustained, and this paragraph are
sustained and allegations of fraud and deceit are dismissed.
C.

Count One, Paragraph 5.a.

This count alleges a violation of Idaho Code § 54-1220 in regard to Mr. Erickson's
survey report of 2010. This report stated in part:
In 1996 the Walkers retained, and paid, Carl Edwards to re-survey the exterior
and subdivision lines of Section 24, T30N, R3E. During the performance of this
work Mr. Edwards apparently failed to respect the fundamental law of original
comers and placed five of his sectional comers in the ·wrong locations, to a
considerable degree.
The errors are in the magnitude of 272', 96.94',
157.19' ,34.59' and 121.2'. Mr. Edwards' survey was recorded as R.O.S. #S1177.
The Walkers report that they objected to the accuracy of Mr. Edwards survey at
the time. Never-the-less, the Edwards monuments were an invitation for
neighbors to encroach upon the Walker's property from the South, West and
North. At the West boundary of the NWl/4 of Section 24 the neighbors have
accepted that invitation by building fences upon the Edwards lines (see stippled
area on Record of Survey). At no other location have the neighbors taken
advantage of the situation.
The recording of this survey exposes the errors in Mr. Edwards monuments and
thus terminates the invitation to encroach. My survey regards the encroachments
where fences were built to Edward's monuments and lines but disregards any
claims by neighbors who have not built fences to these lines.
Exhibit 1.3, p.11.
The Board views these paragraphs as statements of fact, accusing the neighbors of
capitalizing on an erroneous survey to encroach on the Walker's land, as represented by the
building of a fence. The record is clear that the fence on the west side of the Walker property
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had quite a different history. As described by the landowner, who complained directly to the
Board in 2011:
Mr. Erickson came in creating chaos, disruption, threats, and litigation in his
wake, along with a total disregard for the neighboring property owners who's land
has been worked, improved, occupied, and possessed with agreeing title deeds for
34 -100 years.

On Mr. Erickson's Survey # S-2958 and on page 11 of his coinciding Survey
Report, he falsely accuses us of taking advantage of a 1996 survey of Section 24
done by Mr. Carl Edwards, (a survey we knew nothing about) by building fences
along Mr. Edward's erroneous, according to Mr. Erickson, survey lines on the
western boundary of the NWl/4 of Section 24, and encroaching on his clients, the
Walker's, property. We also find it very interesting that he only accuses two
neighboring property owners at the "West boundary of the NWl/4 of Section 24"
. . . . . . And then goes on to state that "At no other location have the neighbors
taken advantage of the situation", when there are "three" neighbors that share that
boundary fence line.

Well, nothing could be further from the truth! The facts are, which Mr.
Erickson so conveniently neglected to fmd out, is that when we purchased our 20
acre property from the Wiltses in April of 1982, Mr. Edward's survey monuments
of 77, 79, and 82, were already in place and established. We, along with the
Walkers, who had purchased the NWl/4 of Section 24 as well as the NEl/4 of
Section 23 in 1977, and the Wiltses, who had then purchased the NEl/4 of
Section 23 from the Walkers in 1979, all agreed and acquiesced to the description
of our individual properties as per the established Edward's survey monuments.
Shortly after purchasing our property, Mr. Sydney Walker Sr. had Mr. Edwards
shoot a line for him between the two common comers of our three properties at
that time.
From the NWI/4 comer of Section 24, to the NW comer of Section 24, which
divided the entire NWl/4 of Section 24 from the NEl/4 of Section 23. Mr.
Walker, now deceased, then built a fence between the two monuments, called it
our boundary fence, and it has remained the same to this date. The fact is, the
fence that Mr. Erickson accuses us of building in 1996, was in fact built 27-28
years ago by Mr. Sydney Walker Sr. \and has remained the same unaltered,
unchanged, and until now, the unchallenged acceptable line of occupation and
possession for close to 30 years. However, Mr. Erickson conveniently neglected
to fmd out the true facts of this situation, and instead, made false accusations
which he then made public record, and of which we never found out about until
this past October. We also find objectionable the fact that anyone with eyes, and
especially a surveyor, can see that this fence line is very old and runs in a
continuous line between the comer and the quarter comer monuments without any
deviations whatsoever. So why was this not considered and/or noted in his survey
and report? Or why were only two property owners in the "NWl/4 of Section 24"
accused of encroachment, when there are three property owners that share that
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same fence line as the eastern boundary line of their properties? Mr. Erickson
made no such accusations of the neighbors to our north who share the very same
fence line, and considerably more of it. Again, why was there a false accusation
of encroachment, when anyone could plainly see that the fence very clearly goes
from survey monument to survey monument without deviation? This makes no
sense to us, unless he was doing what his clients, the Walkers, asked him to do.
Exhibit 1.4, pp.2-3 (emphasis in original).
This information was unrebutted by Mr. Erickson. There is no evidence he interviewed
Ms. Badertscher. The Board finds this is a clear and convincing violation, in that Mr. Erickson
was grossly negligent, incompetent (which is defined in the rules as failure to comply with the
standard of care), and engaged in misconduct for a violation of the standard of care.

The

allegations of gross negligence, incompetence and misconduct in this paragraph are sustained.

D.

Count One, Paragraphs 7.a, 7.b and 7.c.

This count pertains to Idaho Code § 55-1604, which requires a land surveyor to complete
a comer record in each case a comer is established, reestablished, monumented, re-monumented,
restored, rehabilitated, perpetuated or used as a control in any survey.

The evidence is

undisputed that Mr. Erickson did not file comer records as to three (3) separate comers shown in
his record of survey. The evidence is unrebutted, and no excuse of any kind was offered by Mr.
Erickson. The allegations in these paragraphs are sustained.

E.

Count One, Paragraph 8.a.

This count pertains to Idaho Code § 55-1906(2).

The section requires evidence of

compliance with the law of comer perpetuation as set forth in Title 55, Chapter 16, Idaho Code,
to be included in records of survey. Mr. Erickson did not comply with this statute since he did
not evidence prior comer records as to the northwest comer, north quarter comer, and west
quarter comer of section 24, and the northeast comer of section 25. The evidence is undisputed,
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and Mr. Erickson offered no explanation or excuse.

The allegations in this paragraph are

sustained.

F.

Count Two, Paragraph 9.a.

This count pertains to the primary obligation of all land surveyors as set forth in the
Board rules. The primary obligation is to protect the health, safety and welfare of the public in
the performance of professional duties. The specifics of this count deal with the same matter
described in Count One, paragraph 5.a. The Board finds that Mr. Erickson's failure to properly
inquire about the history of the fence in question, and his accusations of encroachment have
created significant legal difficulty to the adjoining neighbor, and because he failed to properly
investigate his accusations he has adversely affected the welfare of the public. The allegations in
this paragraph are sustained.

G.

Count Two, Paragraphs 9.c and 10.a.

The counts in these two paragraphs pertain to the same issue although the first is couched
in terms of failure to honor the primary obligation to protect the welfare of the public and the
second is couched in terms of failure to exercise such care, skill and diligence as others in the
profession ordinarily exercise under like circumstances.
These two counts deal with the central issue in the case - was it or was it not appropriate
to the welfare of the public and within the standard of care to reject the Carl Edwards monument
and relocate and monument a comer some 272 feet south of the Carl Edwards monument?
Given that much flowed from this action as to the Walkers and other landowners, and given that
Mr. Erickson later sought to repudiate his opinion, and then apparently later recanted his
repudiation, the issue is worthy of close scrutiny.
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The Board begins by noting that the credentials of the Complainant's expert were
unchallenged, and that the expert's opinions on the subject were virtually unrebutted by Mr.
Erickson. The expert opined that Mr. Erickson had failed in his primary obligation to protect the
welfare of the public, and violated the standard of care. His reasons for his opinion are set forth
below.
When speaking of the standard of care, one begins with the BLM manual and circular on
the restoration of lost or obliterated comers. The guiding principal for land surveyors is that an
original comer must be honored, despite the potential ability to use modem technology or find
evidence that the original comer was not placed in a precisely accurate location to a level of
mathematical certainty. Given the equipment of the late nineteenth century, and given that the
terrain being surveyed was in some cases difficult to negotiate, it is not surprising that original
comers sometimes do not mathematically agree with what GPS technology now might show.
The aforementioned principal gives landowners repose, and they may develop their land without
fear that surveyors could come along ten years, or fifty years, later and "prove" that the original
comer should have been placed elsewhere. Needless to say, such an action would jeopardize the
rights of innocent individuals, cause expensive controversies, and potentially put landowners in a
situation where they could never be sure of the boundaries of their lands.
Sometimes original comer stones are lost or can be shown to have been moved. In those
cases, a surveyor is charged by the BLM manual and circular to use all evidence available before
resetting the comer.

In this respect, surveyors become detectives, who must review many

different kinds of information, from interviews to fences, from previous surveys to deeds, from
remains of buildings to road locations. It is well below the standard of care to reject locations of
original stone monuments by engaging in speculation, or incomplete and inadequate
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investigation.

As will be seen, it is clear and convincing that Mr. Erickson engaged in

insufficient investigation upon unreasonably rejecting an original stone in the southwest comer
of the Walker land and a later monument placed at that location, caused discord among the
landowners in the area, and then admitted that his findings were "bogus."
The evidence is clear that the location of the southwest comer in question had been
undisturbed for approximately 140 years. The location is in accord with the notes of the original
General Land Office ("GLO") survey made in 1873 by surveyor Thompson, another survey in
1897 by surveyor Shannon and confirmed by GLO Special Agent George W. Ball in an
examination of surveyor Shannon's work, a 1922 Bureau of Public Roads plan, a deed pertaining
to the Grangeville Highway District dating to the 1960s, and the finding of the stone and
remonumenting of it by surveyor Carl Edwards in 1977. Further, there was testimony of Ms.
Hoiland, an elderly woman who has lived on the property all of her life. She told the Board
expert that she was shown a stone at the south 1/4 comer of section 24 by her father when she
was a child. Ms. Hoiland pointed out that position on the ground in the field to the Board expert,
Mr. Elle. The position Ms. Hoiland pointed out fits a calculated position by Hunter Edwards

using the found stone by Carl Edwards at the southwest comer of section 24 within 6 feet.
To further support the stone found by Carl Edwards at the southwest comer of section 24,
an original stone set by Shannon was found at the 1/4 comer common to sections 25 and 26 by
Hunter Edwards, which is approximately 184 feet north of a stone set by county surveyor
Spedden for the same 1/4 comer in 1909. In this case both the original GLO stone set by
Shannon and the stone set by Spedden have both been found. The original GLO stone is the
correct comer and proves county surveyor Spedden was incorrect. This is significant because it
appears Mr. Erickson is heavily deriving his opinion of where the section lines are located based
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on county surveyor Spedden's survey. It seems reasonable to the Board to believe that if county
surveyor Spedden's stone at the 1/4 comer common to sections 25 and 26 is out of place by 184
feet then a similar margin of error could be expected at other locations in the area including at
the southwest comer of section 24.
Based on this evidence, it was the unrebutted testimony of the expert that Mr. Erickson
fell below the standard of care. First, he engaged in unfounded speculation by claiming that the
stone monumented by Carl Edwards was not the original stone. Mr. Erickson arrived at this
conclusion by, among other things, claiming that the stone's markings were not made by the
original surveyor but by a farm implement. There is not the slightest evidence in the record to
support this claim. Indeed, the marks on the stone appear to be intentionally set chisel marks in
the locations described in the original surveyor's notes, in three locations. The stone is made of
basalt and is unlikely to have been marked by an implement running over it in such a way as to
mimic the originally described chisel marks.
Mr. Erickson either did not review or otherwise ignored the field notes of the examining

surveyor (Ball) who reviewed the 1897 survey, which were available through the BLM office in
Idaho.
Mr. Erickson failed to interview Ms. Hoiland, even though she was directly affected by
the interpretations he was making.
Mr. Erickson failed to look for, let alone consider, the 1920 Public Roads map.

In

addition, he did not appear to even know about the highway district deed, let alone use it. This
deed not only provided evidence of the proper location of the southwest comer, but also
demonstrated that the Walkers owned less acreage than was noted in Mr. Erickson's record of
survey.
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In his survey report Mr. Erickson also opined that the 1897 surveyor was inexperienced,
intimating that his notes could not be trusted. This appears to be nothing short of speculation.
The special instructions to the surveyor, found in the state BLM office, demonstrate that the
surveyor was instructed in the use of the 1894 BLM manual. It does not appear Mr. Erickson
took this information into account or for that matter even checked into the matter. The 1897
survey was audited by Mr. Ball, and no errors were found in regard to this monument.
For these and other reasons, it was the opinion of the expert that Mr. Erickson should
have followed the BLM manual and the standard of care, and honored the original stone
monument and the monument set by Carl Edwards in 1977. Even if, as Mr. Erickson opined, the
original monument was placed in the wrong location, it should have been honored under the
BLM manual. There is no credible information demonstrating that the following surveyors were
in error when confirming the original stone monument.
In addition to all this, Mr. Erickson admitted to his client that his opinion was erroneous.

Although, he still claimed that the Carl Edwards monument was incorrect, he asserted that his
survey report was "bogus." Yet he made no effort to correct the record in any way. So in the
end, what the client was left with was a useless record of survey and survey report that assigned
to her significant additional acreage at the expense of the neighboring landowners. The Board
finds that it is clear and convincing that Mr. Erickson fell below the standard of care, and that his
actions were adverse to the welfare of the public, in particular the neighboring landowners. The
allegations in these paragraphs are sustained.
One final point needs clarification for the record. The Complainant devoted time at the
hearing demonstrating that it was a standard of care violation for Mr. Erickson to fail to amend
his monumentation and recording of his "bogus" comer. This is in direct violation of BLM
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manual principles, and state law. However, no allegation in the Complaint covers this portion of
the testimony, so the Board must not attempt to discipline Mr. Erickson for this perceived action.

H.

Count Four, Paragraphs 24.a and 24.b.

As explained elsewhere in these findings, IDAPA 10.01.02.007.01 states that licensees
must not violate the standard of care or engage in deceit or misconduct in professional reports
statements or testimony. In this context, it is alleged that Mr. Erickson violated the rule in two
ways; first, by stating that the neighbors of the Walkers engaged in encroachment by building a
fence on Walker land, and second by failing to show the lands of the Grangeville Highway
District in his record of survey.
As explained in the discussion regarding Count One, Paragraph 5, and Count One,
Paragraph 5.a, the Board has found that Mr. Erickson did not comply with the standard of care.
Indeed, the testimony from the expert on these two issues was unrebutted.

Hence, the Board

finds it is clear and convincing that the allegations in Count Four, paragraphs 24.a and 24.b are
sustained.
IV.

CONCLUSIONS OF LAW
The Board, having concluded that Mr. Erickson violated Idaho Code §§ 54-1215, 541220, 55-1604 and 55-1906, the primary obligation of all land surveyors and the standard of care
for land surveyors, as set forth in IDAPA 10.01.02.004 and 005, must determine what level of
discipline should be imposed.
The Board begins by noting that the violations were not minor, either as a matter of law
or as a matter of fact. Putting at least two families - the Hoilands and Badertschers - in legal
jeopardy without interviewing them to get the facts is bad enough, but doing so while ignoring
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many years of compelling information and finding reasons to ignore a comer monument that had
been in place for well over a century, based upon significant speculation, is deeply troubling. To
then repudiate the work in writing, without offering to fix the error, compounds the problem. To
then openly malign the client, and file an unrequested report designed to discredit a following
survey made at the client's expense compounds the matter further. In short, Mr. Erickson went
from a hired surveyor relied upon by the client and with a responsibility to the public, to a
surveyor apparently pandering for additional work at the client's expense, to a spiteful officious
intermeddler. He appears to have created great turmoil among the neighbors of the Walkers. The
Walkers, to this very day, have nothing to show for the money they paid Mr. Erickson. Now,
some five years after his first work for the Walkers, the matter still is very much in dispute.
What is striking to the Board is Mr. Erickson's inability or refusal to recognize the
problems he has created, or recognize the flimsy underpinnings upon which he led his client, the
neighbors and the public to the predicament they are now in. Nor does he seem repentant that he
accused the Badertschers of encroaching on land based upon a complete misunderstanding of the
facts. Rather than check out his belief, something he could have done easily by talking to his
own client, he published what in fact turned out to be a total fiction that the neighbors
intentionally encroached on the Walker land.
Instead of approaching the matter with contrition and humility, Mr. Erickson has
attempted to brazen it out, trying at every tum to obstruct, delay or otherwise backhand the
matter. Indeed, Mr. Erickson has gone so far as to assert that the Board's dealing with the chaos
he has created is "juvenile" or illegal.
If all this was not enough, Mr. Erickson abandoned the hearing. Whether the depth of his
failings and the problems he created finally hit him, or whether he was engaging in yet another
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maneuver to obstruct a fair finding of fact, may not ever be known. Suffice it to say that he
waived the presentation of his defense while simultaneously trying to make himself out as a
victim.
Given that there appears to be a complete lack of remorse, and given that Mr. Erickson
appears unwilling to even acknowledge the depth of his violations, let alone rectify them, the
Board can think of no way to rehabilitate him. Moreover, while rehabilitation is a laudable goal,
the primary duty of the Board is to protect the public. Fining Mr. Erickson, or putting him on a
probationary plan, will not accomplish that goal. Anything short of firm action will enable Mr.
Erickson to place other clients and the public at risk.
V.
ORDER

For these reasons, the Board determines that Mr. Erickson's license must be, and hereby
is, revoked.
IT IS SO ORDERED.
VI.
APPEAL RIGHTS

This is the Final Order of the Board.
A.

Any party may file a Petition for Reconsideration of this Final Order within

fourteen (14) days of the service date ofthis Final Order. The Board will dispose of the Petition
for Reconsideration within twenty-one (21) days of its receipt, or the Petition will be considered
denied by the operation oflaw. Idaho Code§ 67-5247(4).
B.

Pursuant to Idaho Code §§ 67-5270 and 57-5272, any party aggrieved by this

Final Order, or orders previously issued in this case, may appeal this Final Order and all
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previously issued orders in this case to an Idaho district court by filing a petition in the district
court of the county in which: ( l) a hearing was held; (2) the final agency action was taken; or (3)
the party seeking review of this Final Order resides.

C.

An appeal must be taken within twenty-eight (28) days: ( l) of the service date of

this Final Order~ (2) of any order denying petition for reconsider-<1tion; or (3) of the failure within

twenty-one (21) days to grant or deny a petition for reconsideration, whichever is later. Idaho

Code § 67-5273. The filing of an appeal lo district coun does not itself stay the effectiveness or
enforcement of the order under appeaL

DATED this /~day of

A"jfl..(f

, 20 I6.

IDAHO BOARD OF LJCENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS
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CERTIFICATE OF SERVICE

·1ft,.-

I HEREBY CERTIFY that on the _IT_ day of August, 2016, I caused to be served a
true and correct copy of the foregoing document by the method indicated below and addressed to
the following:

Respondent:
Chad Erickson, P.L.S.
2165 Woodland Road
Kamiah, ID 83536
[Email: ericksonlandsurveys@gmai I.com

_xx_u.s.

Mail

_XX_Email

J

Attorneys for Board:
XX U.S. Mail
Mr. Kirtlan G. Naylor
Naylor & Hales, PC
_XX_ Email
950 W. Bannock Street, Suite 610
Boise, ID 83702
[Emails: kirttq.mavlorhales.com and tiw(@navlorhales.com ]

Original Document Submitted for Retention in

_XX_ U.S. Mail

Board's Official File:
Mr. Keith Simila, P.E.
Executive Director
Idaho Board ofLicensure of Professional Engineers
and Professional Land Surveyors
1510 E. Watertower Street, Suite 110
Meridian, ID 83642

_XX_Email

.~d~
MICHAEL J. KANE
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Chad R. Erickson L-7157
Erickson Land Surveys
2165 Woodland Road
Kamiah, Idaho 83536
Telephone No. (208) 935-2376, (928) 575-5710 (cell)
Email: ericksonlandsurveys@gmail.com

ATTACHMENT "B"

Pro Se

BEFORE THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND PROFESSIONAL LAND SURVEYORS
IN THE MATTER OF

KEITH SlMil.,A, P.E.
EXECUTIVE DIRECTOR

Docket No. FY 11.11

Complainant
AFFIDAVIT OF BOARD'S PREJUDICE
CHAD ERICKSON,
License No. L-7157
Respondent.

BACKGROUND, FACTS & OVERVIEW
September 17th, 2014, Monthly Meeting of Clearwater Chapter ofISPLS:
At attendance at this meeting were myself, Alison Younger, Alison's daughter, John Elsbury, Linda
Erickson, Verl Long, Keith Simila of I.B.P.E.P.L.S, Steve Staab of ISPLS, and Stephanie Worrell of
Worrell Communications out of Boise, Idaho. At this meeting Keith Simila and Stephanie Worrell
presented the Board's proposed re-write of some of the State of Idaho's survey rules. The biggest
selling point, returned to repeatedly by Keith and Stephanie, was that there would no longer be a

,
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requirement for boundary experience in order to get a license as a Land Surveyor in Idaho. We were
promised that if we removed this requirement our profession would be flooded with new blood.

When Verl Long and myself objected to the removal of the only real reason we are licensed
(Boundary) and that we proposed then and there taking a vote upon the subject, Keith Simila
responded that there was not time for public comments or votes. Keith and Stephanie used most of the
meeting to whip up support for the new legislation and assigned people to contact specific
Congressmen. Included with the assignments were three documents; Strategic Communication Plan,
Follow-Up Form, and a form letter for each legislative contact, See EXHIBIT A.

About November 15th, 2014 my article titled "The Fox is Guarding the Hen House" appeared on-line
in the November/December 2014 issue of the New American Magazine. The article opposed the
proposed Idaho legislation, See EXHIBIT "B".

November, 19th 2014. With some name calling by Glenn Bennett (a member of the Board) a series of
E-mails were circulated between the Idaho Board and the Idaho Society concerning my opposition to
the legislation. See EXHIBIT C. To quote the first paragraph of Mr. Bennett's email, "It never pays
to get down in the mud with a pig. You only get dirty and the pig loves it. I believe Mr. Erickson is
seeking attention (maybe he wasn't hugged enough as a child) and hopes to generate a reaction or
response ...We should also continue to educate other surveyors and our legislators on what we are
trying to accomplish with the legislation. If we do it properly, they will see Mr. Erickson for what he
is. I believe that ifwe respond to him we will only tip our hand and give him time to organize a
rebuttal of his own". This prejudice was displayed to many of my peers.
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November 24th, 2014: Three working days after the opening of the pot, the Board played their hand
by signing an order extending the Badertscher complaint dated Feb. 1, 2011 until June 15th, 2015
(See EXHIBIT D). True to their plan to not tip their hand they played their cards close to their chest
and did not send me a copy of the order. I did not receive a copy of that order until the Board
mistakenly included it in the Agency Record that they sent to me on May 18th, 2016. This action
was a violation of IDAPA 10.01.02.011 and Idaho Code Title 54, Chapter 1220. If this action is not
a violation of the spirit of IDAPA 04.11.01.203, it certainly is an indication of continuing prejudice.

December 13, 2014: I did write Senator Dan Johnson and John Tippets, however, the writing was in
opposition to the Board's new legislation. See EXHIBIT E.

November or December 2015: John Russel, an investigator for the Board, began investigating my
surveys near the Badertscher property. I furnished copies of my survey documents to John Russel.

April 7, 2015: John Elle of the Board visited the Badertscher property, took pictures and spoke with
the neighbors, and, according to the tone of the summary he wrote, took sides with neighbor Hoiland.
(See EXHIBIT F) We can be further certain of this because Mr. Elle's entourage consisted of Elle,
Keith Simila (prosecutor), two Hoilands, Hoiland's surveyor and Hoiland's attorney and no one else.
This is an interesting development in that the Hoiland live a mile away from Badertscher, share no
common boundary and don't even own land in the same Section.

April 8, 2015: The Dorothy Walker complaint was logged into the office of the Survey Board. I did
not receive a copy of this complaint until October 28, 2015, again the Board did not "tip their hand"."

,
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May 22, 2015: With no warning or preliminary contact, I was contacted by the Board's attorney,
Kirtlan Naylor, and threatened that if I didn't sign the enclosed Stipulation and send them $250.00
they were going to get me. It seems that the Board was playing its cards a little too close to their
chest for at that time I had no idea what he was talking about. It is interesting to note that on March
14, 2016 the Board included these words in its Response to my Motion for Time Extension " ... the

natural procedure (jor a letter of complaint) is for the letter to be provided to the land surveyor in
question, andfor him to be given an opportunity to respond." If it was natural in 2016 to immediately
disclose the complaint to the surveyor, what was it in 2015 to wait eight months while ignoring a
request? Is there something odd about odd years? Is the Board only natural in even years? Does the
Board only obstruct legal process and violate Surveyor's right of due process during odd years? It
seems obvious that in 2015 they were trying to extract retribution from me for opposing the Board's
proposed legislative changes and didn't want to "tip their hand" while they dug their pit. Nothing has
changed in 2016.

In the May 24th, 2016 responding E-mail I also requested a copy of the investigative report
performed by surveyor John Russell. No joy. See Exhibit G.

July 8th, 2015: In EXHIBIT "H" I requested copies of all correspondence to and from the Board
about my case. I've never received these. Come to think of it, I have never received any response
from the Board for any requests, except by accident.

October 28, 2015: I received a 19 page, 31 paragraph complaint from the Board, accompanied by the
letter of complaint from Dorothy Walker. The counts are groundless and shallow, further evidence of
the desperation of the Board to find a means for retribution.
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Besides the stonewalling and obstructing outlined above I have been systematically harassed by
vexatious proceedings, and when I have asked for time extensions to handle these problems my
requests have been denied by the Board, although such time extensions were given in other Board
proceedings.

There has also been abnormally close coordination between the prosecutor's, Mr. Naylor's, motions
and the Board's approvals.

Despite my efforts, and the efforts of a few other surveyors, Terry Golding being one of them, the
boundary experience requirement was removed effective July 1, 2015 when "may" was incorporated
into IDAPAl0.01.01.016.07. However, apparently from backlash from knowledgeable Idaho
surveyors, effective July 1, 2016, "may" will be changed to "shall", a complete reversal for the Board.
Someone is going to pay for that reversal, and from the indication of the forgoing, and the trumped up
nature of the October 28, 2015 complaint, that someone is me. Well, so be it, but the hearing should
be held under an impartial Hearing Officer, not under this prejudiced and interested Agency Head.

,
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STATUTE,RULE,ORDER

I.R.C.P. 40.d.2: "Any party ... may disqualify ajudge .. for cause from presiding in any action upon any
of the fallowing grounds:
1. That the judge or magistrate is .. .interested in the action or proceeding.
4. That the judge ... is biased or prejudiced for or against any party or the case in action."

I.R.C.P. 40.d.5: "Upon the filing of a motion for disqualification, the presiding judge shall be without
authority to act further in such action except to grant or deny such motion ... "

IDAPA 10.01.02.011: "The Board will not accept an affidavit more than two years after discovery of
the matter by the complainant."
Idaho Code Title 54, Chapter 1220: "All charges ...shall be heard by the board within six months after
the date they were received at the board office unless such time is extended by the board for
justifiable cause."

INDEX OF EXHIBITS
EXIDBIT A: 9-17-2014, three documents distributed by the Board at the September 2014 meeting of
the Clearwater Chapter of ISPLS.
EXHIBIT B: 11-15±-20124, The Fox is Guarding the Hen House, The American Surveyor Magazine
article.
EXIDBIT C: 11-19-2014, e-mails between the Board and ISPLS.
EXHIBIT D: 11-24-2014, Order extending complaint.
EXHIBIT E: 12-13-2014, Letter to Senator Dan Johnson.
EXHIBIT F: 4-7-2015, Elle's summary of Hoiland's affidavit.
EXIDBIT G: 5-24-2015, Request for copy of Board's Investigation.
EXHIBIT H: 7-9-2015, Request for correspondence.

,
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VERIFICATION

STATE OF IDAHO
County of Idaho

)
) ss.
)

Chad Erickson, being first duly sworn, deposes and says:
That I am Chad R. Erickson, the Respondent in the above-entitled action; that I am over
the age of 18 and competent on the matters stated; that I have composed the above Affidavit and
know the contents thereof; and I certify that the same is true of my own knowledge except where
indicated otherwise.
I certify and swear, under penalty of pain and perjury, that the foregoing is true and
correct.
Chad R. Erickson

SUBSCRIBED AND SWORN to before me this~ day of

June , 2016

NOTARY PUBLIC
Residing in Kamiah, Idaho
My Commission Expires May 25, 2017
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CERTIFICATE OF SERVICE
I hereby certify that on the -1J,_ day of June , 2016, I caused to be served, by
the method(s) indicated, a true and correct copy of the foregoing upon:

Michael J. Kane
Michael Kane & Associates, PLLC
1087 W. River Street, Ste. 100
P.O. Box 2865
Boise, ID 83701-2865
Attorneys for the Board

US Mail
Facsimile
-X_ Hand Delivery
_ _ Email: mkane@ktlaw.net

Original Document Submitted for
US Mail
Retention in Board's Offlcial File:
Facsimile
Mr. Keith Simila, P.E.
_K... Hand Delivery
_ _ Email: keith.simila@ipels.idaho.gov
Executive Director
Idaho Board of Licensure of Professional
Engineers and Professional Land Surveyors
1510 E. Watertower Street, Suite 110
Meridian, ID 83642

Chad R. Erickson
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Idaho Board of Professional Engineers and Professional Land Surveyors

Strategic Communication Plan
for
Changing the Legal Definition
of
Professional Land Surveying
Updated September 5, 2014
Prepared By:
Keith Simi/aJ ldah_o Board of Professional Engineers
and Professional Land Surveyors
Idaho Society of Professional Land Surveyors
Stephanie Worrel/J Worrell Communications
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Idaho Board of Professional Engineers and Professional Land Surveyors
Constituent Feedback & Follow-up Form
Background & Instructions: The Idaho Board of Licensure for Engineering and Surveying, to be known as the board, is undertaking
an effort to change the definition of land surveying in Idaho Code to better align with the National Council of Examiners for
Engineering and Surveying (NCEES) model law definition. To accomplish effective communication and consensus, a strategic
outreach plan will be deployed over the course of the next year. The board and staff in a variety of methods-one-on-one, group,
public messaging and virtual-will conduct pro-active and reactive outreach and educate as part of the plan. This form is intended
to help the board document constituent {i.e. lawmakers, community leaders, partners, professional influencers) feedback after a
discussion has taken place with regard to changing the law. Filling out this form will help the board follow-up if necessary, along
with ensure that we have not duplicated our efforts. We thank you in advance for taking the time to fifl out the form. For questions
about completing this form, please feel free to contact: Keith Simila, (208} 373.7210 / Keith.Simila@ipels.idaho.gov. or Katy Dang at
(208) 658-9970 / info@idahospls.org.
Date of outreach:
Name of constituent or legislator (or candidate):
Name of person conducting the outreach (i.e. your name):
Your relationship to ISPI.S:

Phone number:
Email address:
Length of discussion:
Overview of discussion (use back of page if needed}:

Outcome of discussion (i.e. favorable, unfavorable, neutral}:

Is any follow up required? If so, what?

Please return this form to both:
Keith A. Simila, Executive Director

Katy Dang, Executive Director

Idaho Board of Prof. Engineers and Prof. land Surveyors
1510 E. Watertower St., Ste. 110
Meridian, ID 83642-7993
Fax: (209) 373-7213
Email: Keith.Simila@ipels.idaho.gov

Idaho Society of Professional land Surveyors
1365 N. Orchard St., Ste. 259
Boise, ID 83706
Fax:208-658-8112
info@idahospls.org
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Idaho Society of Professional Land Surveyors

1365 N. Orchard, Suite 259

Boise, ID 83706

www.idahospls.org
info@idahospls.org

(208) 658-9970
(INSERT DATE)
The Honorable (INSERT LEGISLATOR/ STAKEHOLDER NAME)
{ADDRESS}
{ADDRESS}
Dear (INSERT LEGISLATOR/ STAKEHOLDER NAME),

Thank you for meeting with me/talking with me on the phone (this morning/ yesterday/etc.) and taking the time to
learn about the Idaho Society of Professional Land Surveyor's {ISPLS} effort to change the definition of land
surveying in Idaho Code to better align with the National Council of Examiners for Engineering and Surveying
(NCEES} model law definition. I know you are very busy, and I'm grateful that you made time to discuss this issue
and how it will help protect the public moving forward.
You will recall that we touched on three key issues that I hope you take away from our meetipg, which include:
•

land Surveyors are called upon by Idaho Statute to protect the health, welfare, and well-being of the
general public. Under the current law, Land Surveyors are ~nly licensed to work on property boundaries yet
are asked by their clients to sign and seal work that they perform which is not authorized by code.

•

Professional Land Surveyors are required to obtain a four year bachelor's degree in surveying before they
are qualified to take the first of two rigorous exams. These are national exams that test for knowledge well
beyond boundary surveying. The more comprehensive scope of this knowledge base includes the subjects
identified in the proposed expanded definition of land surveying.

•

The States surrounding Idaho have recognized the need to protect their public by revising the definition of
land surveying to better reflect what surveyors are called upon to do in their states and to recognize the
experience and judgment of a licensed professional land surveyor.

ISPLS and the Idaho Board of Professional Engineers and Professional land Surveyors believe the time in now to
change the definition in the law. Not only does the current legal definition have public safety implications-it has an
unintended economic impact on our state. Idaho has a serious problem with competing for young professional
talent. The average age of land surveyors in Idaho is 51 years-old. If changes are not made, Idaho will be dependent
on out-of-state surveyors. There are fewer young people entering into land surveying profession. Those that do
enter may not stay here. Some move to other states where they have more opportunities to practice with their
license.
Again, thank you for meeting/talking with me. Please consider me a resource on this subject and feel free to contact
me with any questions you might have about the ISPLS in your district (or area). If I can be of any assistance, please
do not hesitate to contact me at (INSERT CONTACT INFORMATION).
Sincerely, .

~

NSPS
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FOX

HEN HOUSE
And The Inmates are Running the Asylum

hllp://toshiami .dcvianlarl.com/

time-sensitive issue compels us to postpone the article on
increasing your client base. The Idaho Society of Professional Land
Surveyors (ISPLS), as well as societies of other states, in conjunction
with their state boards, are in the process of drastically altering the
profession of land boundary surveying. ISPLS reports that this is a
nationwide movement and Idaho needs to alter its legislation to be
in conformance.
In the September meeting of our local chapter the proposed
new legislation was presented by a tag team from ISPLS, the state

board, and Worrell Communications. The resulting seduction
presented the advantages and hid the flaws, always accompanied
by "Everyone else is doing it". Well, everyone else might be doing it
(which we very greatly doubt) but the action will cause a swelling
that will be very hard to get rid of. The enlargement of the land
boundary portion of the rules to include all measurements
performed upon, above or below the earth, is another example of
engineering cells invading surveyor cells. And we need to do this so
we are like other states! Come on.

CHAO & LINDA ER ICKSON

56

Displayed with permission• The American Surveyor• November/December2014 • Copyright

NOTICE OF De NOVO
2~16Ble1A1e~~eg{f8'f~

THE SOLE EFFECT
OF THE NEW
LEGISLATION WILL
BE TO NULLIFY THE
REQUIREMENT
FOR BOUNDARY
EXPERIENCE.
To the charge that ignorant surveyors
would be performing land boundary
surveys, the Idaho Executive Director, Keith
Simila, explained to us that the requirement
that licensees only practice where they have
expertise should prevent the ignorant from
performing land boundary surveys.
The very next day brought an answer to
Mr. Simila's claim. A neighbor of one our
clients was complaining about crews that
surveyed next door in 1985, 1992 and 2005.
Neighbor: ''.A young whipper-snapper
marched up to us and said that he had
just finished College and he knew what
he was doing and he could survey our
property anytime he wanted. So Daddy
sat over there in a chair and quiet(y laid
his shotgun across his knees and said 'I
know what I'm doing too."'
Chad: 'Was that the ELM?"
Neighbor: "That's the one. That survey
had people's property lines going through
their living rooms. Ohl Oh? Where are you
going to put the comers?"
Chad: "We're going to put them back''.
Neighbor: "Bless you for that! (hands
clasped under her chin) Thank you Lord!
This day has been a long time coming."

IMAGEANO PERMISSION FROM LYNOON PATRICK

http://awkwardon .deviantart. com/

Here is the enlargement/dilution effect
extracted from the proposed Idaho rules:
54-1202 (11) "Professional land surveying''..
mean(s) responsible charge of land surveying to deterfflifle /:he correct sol,mdary
dcscriptiOR, to cstaelish Or reestae/.ish laRd
soetf!darics... services using such sciences as
mathematics, geodesy, photogrammetry and
involving both (1) the making ofgeometric
measurements and gathering related
information pertaining to the physical or
legal features of the earth, improvement on
the earth, the space above, on or below the
earth and (2) .. .developing the same into ...
maps... ; or to provide acts of consultation .. "

The evisceration: Because any and
all earth measuring activities will be
included in the definition of Professional
land surveying, four years of these
activities will qualify the applicant to sit
for the state survey exam. Voila, an Idaho
Professional Land Surveyor's license can
then be obtained with zero, zip, nadanada-lemonada land boundary experience.
After the many exclusions, when all
is said and done, the sole effect of the
proposed lesgislation will be to nullify the
requirement for boundary experience. Will
this soon be in legislation near you? Your
profession needs your involvement.
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In the forgoing case BLM had ignored the
very regular fences of a 1913 subdivision.
Lil,e the old grocer to the young candy
snatcher, we say, "Put it back!"
To Keith Simila we say, "The ignorant
don't know they don't know''.
And so it will come to pass, following
the new legislation, that the licensed Land
Surveyor will routinely fail to be qualified as
an expert in Land Boundary Surveying for
lacl, of experience.

OPPOSING COUNSEL
On cross-examination of expert witness:
"So, you went to college for four years and
have a degree in Land Surveying. Since this
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A competent land boundary surveyor spends so much time in the past; museums, old
journals, dusty tomes at the court house, speaking to the "old ones", fondling rusty
v1,ire, and digging in the dirt for relics of original evidence; that he/she becomes a time
traveler. This condition showed this week when we asked a room full of the new guard
at a Recorder's Office if we could see their Granter/Grantee Index books. First they
looked up with blank stares from their computer screens, then they looked at each
other. It was like stepping out of H.G. Wells' time machine. Right then the past seemed
more real than the present.

case involves boundary issues and you will
be asked for your opinion, canyou explain
to me what the term "lot exception" means?
"Fundamental law of origi.nal comers'?
Senior/Junior rights?
How many credits did you have in the
study of land case law? None!
Did arw ofyour professors have a PHD in
Land Surveying? No! What did they have their
doctorates in? Math! What role does math
plqy in Land Boundary Surveying? Did you

ON YO
MAR ,

!
I

'GETS

Good. How many of those years were with
land boundary surveying? None? Why not?
You were not required to have arw land
boundary experience to get a Professional
Land Surveyor's license?
What did you survey? Do you think property
lines have arwthing to do with blue topping
highwqys or scanning cathedrals? I don't
either. Your honor, I move that the proposed
expert be disqualified and not be permitted to
testify as an expert witness. Granted." *

The danger is that the ignorant
don't know they don't know.
read in the June 2014 issue of the American
Surveyor where C. Barton Crattie said
"Math to a Land Surveyor is like cocaine to a

dopehead'? Isn't math, like the ceiling lights in
a surgery, mere(y illumination for the surgeon?
And like the surgeon, doesn't the surveyor
have to use other tools such as old records,

local testimorw and road centerlines and fence
comers in addition to math? Mqybe even in
preference to mathematical solutions?
Do you read arw of the professional
survey magazines? Ever read the writings
of Jeff Lucas? What makes you think you
can testify as an expert in this court ifyou
don't understand the Fundamental Law of
Original Comers?
In gettingyour four year degree, how many
hours did you operate survey instruments?
Why so few? Would your professor allow you
to take the instruments out of the building
on your own? Why not? Not sure!?He was
Pakistani and couldn't speak English?
Any other qualifications? You say you have
a license as a "Professional Land Surveyor''.
What qualified you for that license, other
than the degree in which you never operated
survey instruments? Four years of experience?

Chad says that he hasn't seen anything as
slick as the presentation at our September
chapter meeting since he was a Mormon
Missionary back in the dark ages. Well, dip
'em and fry 'em; who is orchestrating this
high-powered, nationwide effort anyway?
Any and all objections just rolled off their
backs. 'We don't have time for a comment
period'; they rebutted, while selecting the
non-objectors to contact specific legislators
using the provided lesson plan. Einstein
said, spealting of the conflict between
physicists and mathematicians, "Each period
is dominated by a mood such that few can
perceive the g,rant that rules over them''.
Well, in orchestrating the new rules for Land
Surveyors nationwide, our candy snatcher
has shown himself?
We see you. Now, put it back!

,SURV·---------• SURVEY MARKERS
•CAPS
• ACCESSORIES

''Note: This cross exam prep was vetted by

our attorney.

-i ~i-:- 800-445-5320 I

Chad Erickson is licensed in the States of

Idaho and Arizona but it is difficult to tell
who knows the most, Chad or Linda. Or who
is in charge. Its a Lewis and Clark thing.
ericksonlandsurveys@gmail.com
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Rodney Burch PLS

www .clioptrageo matics.com

4737 Afton Place, Ste. B
Chubbuck, ID 83202
Office: 208-237-7373

Fax: 208-238-3385

From: Nathan Dang [mailto:nathan@accuratesurvcyors.com]
Sent: Wcdncsday, Novembcrl9,20141 :41 PM
To: Steve D . Staab
Cc: Glenn Bennett; Rodney; Tom Ruby ; Bob Jones; Bruce Smith; Clint Hansen; George Yerian; ISPLS OFFICE; Jeannie Vahsholtz; Jeremy Fielding; John Russell; Katy Dang; Mitch Christian; Rob
Stratton; Steve Frisbie; Thomas Taylor; Tyson Glahe; cllc@ac-cng.com; Keith Simila; Jim Szatkowski
Snbject Re: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Stonn?

All,

Thanks for the comments and discussion. I put forth the idea for a rebuttal to Mr. Erickson's rant on a request from Keith Simila. I think there is merit in expressing our
opinion and I think it can be done with grace and dignity.

Nate

On Wed, Nov 19, 2014 at I :25 PM, Steve D. Staab <sdstaab@lcsc.cdu> wrote:
I agree 110% with Mr. Bennett and in his last sentence that is what we are trying to do by inviting all local surveyor's to our meetings. At least they show up the majority of the
meeting's while our members are hit and miss. I want them to know that. to paraphrase our President, "we aren't smart enough to know what we need" . We also know if there is
oppos ition out there to ow· ideas and think about combatting them.
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From: Glenn Bennett [mailto:gbennctt@civilsurvey.net]
Sent: Wednesday, November 19,2014 12:17 PM
To: Rodney; 'Tom Ruby'; 'Nathan Dang'
Cc: 'Bob Jones'; 'Bruce Smith'; 'Clint Hansen'; 'George Yerion'; 'ISPLS OFFICE'; 'Jeannie Vahsholtz'; 'Jeremy Fielding'; 'John Russell'; 'Katy Dang'; 'Mitch Christian'; 'Rob Stratton'; Steve D. Staab;
'Steve Frisbie'; 'Thomas Taylor'; 'Tyson Glahe'; elle@ae-<:ng.com; 'Keith Simila'; 'Jim Szatkowski'
Subject RE: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Slonn?

I agree 100% with Rodney. To quote Curt Sumner from earlier in the week "It never pays to get down in the mud with a pig. You only get dirty and the pig loves it."' I believe Mr.
Erickson is seeking attention (maybe he wasn't hugged enough as a child) and hopes to generate a reaction or response. I think our objectives are better met ifwc note his objections
and be prepared to defend our legislation before the legislature at the proper time. We should also continue to educate other surveyors and our legislators on what we are trying to
accomplish with the legislation. 1fwe do it properly, they will see Mr. Erickson for what be is. I believe that ifwe respond to him we wiU only tip our band and give him time to
organize a rebuttal of bis own.

Keith has already co=cntcd on bow the IBPE&PLS is discussing bow to address the "boundary surveying" portion of the experience requirement so I won't reiterate it. However, I
will add that the Board takes their job of evaluating and the granting of licenses to individuals very. very seriously. We generally have 10 or 15 non-standard applications to review at
each meeting and wi ll spend the better part of a day doing so. Some have been denied or continued because of deficiencies in education or experience. Others have been asked lo
appear before the Board or phone in for interviews to gain a bener understanding of their credentials. I wonld expect no difference in bow surveyor applicants were reviewed shonld
the proposed legislation pass. If an applicant was heavy in constmction or mapping surveys and showed a min.i,mal amount of actual boundary surveying. l would expect the Board to
deny or continue until they have demonstrated that they have acquired the necessary experience .

Brue Smith's earlier comment was spot on. This legislation brings what the vast majority of us are already doing in our practices under the umbrella of land surveying. With this
change " land surveying'' will no longer just refer to boundaries, it will include everything we already do. We will need to adjust our thinking about a Land Surveyor is.

I have also heard comments over the past few months that this legislation will increase liability to surveyors because it brings mapping. construction staking, etc . under the wing of
land surveying. In my opinion, this is incorrect. If you are doing this type of work now, you have already assumed the liability and it is attached to you whether you like it or not. If
you think lb.is isn't so. go stake some curb wrong and have it lorn out and replaced or produce a lopo drawing that is incorrect and quantities are wrong based on what you provided. 1
guarantee you that your client and their attorney will beg to differ.

To sum it up, I think our best stratq,,y is to take advantage of every opportunity to educate fellow surveyors and our legislators on what the proposed change really is and what it w ill
do. We should also be prepared to appear before the committees to rebut and defend any objections to the proposed legislation.

Glenn Bennett, PLS

From: Rodney [mailto:rodncy@dioptrageomatics.com]
Sent: Wednesday, November 19, 2014 11 :44 AM
To: 'Tom Ruby'; 'Nathan Dang'
Cc: 'Bob Jones'; 'Bruce Smith'; 'Clint Hansen'; 'George Yerian'; Glenn Bennett; 'ISPLS OFFICE'; 'Jeannie Vahsholtz' ; 'Jeremy Fielding'; 'John Russell'; 'Katy Dang'; 'Mitch
Christian'; 'Rob Stratton'; 'Stephen Staab'; 'Steve Frisbie'; 'Thomas Taylor'; 'Tyson Glahe'
Subject: RE: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?

I understand first reaction is emotional but may I suggest we be patient before we jump into a fight that has no merit.

One man's opinion (and it is just that) does not detract from the overwhelming support for this issue .

The article is full of misunderstanding, uninvolved / uneducated opinion and theatrical hearsay.

Toe arrogance of Mr. Erickson is obvious. His assumption that a judge would be concerned whether the expert witness has read American Surveyor or subscribes to the plrilosopby of
Jeff Lucas is laughable.

I would be interested to know ifhe is a paid member ofISPLS? Does he attend our conferences? For me, the first qualifying condition to have an valid opinion on any issue is to be
involved with the organizations that the issue impacts.

I think we shonld expect some opposition. That is natural. However the score is still: ISPLS Members (125) infavor and outsiders(!) opposed.

Lets not fight Mr. Erickson. Lets continue on our path of educating our legistalive body and proceed in a professional manner.
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Rodney Burch PLS

www .dioptragcom.:itics.com

4737 Afton Place, Ste. B
Chubbuck, ID 83202
Office: 208-237-7373

Fax: 208-238-3385

From: Tom Ruby [maillo:TRR@JUB.com]
Sent: Wednesday, November 19, 2014 11 :09 AM
To : Nathan Dang
Cc: Bob Jones; Bruce Smith; Clint Hansen; George Yerion; Glenn Bennett; ISPLS OFFICE; Jeannie Vabsholtz; Jeremy Fielding; John Russell; Katy Dang; Mitch Christian; Rob Stratton; Rodney
Burch; Stephen Staab; Steve Frisbie; Thomas Taylor; Tyson Glabe
Subject: RE: FW: AmeriSurv Today: New issue; A Trifecta Equals a Petfect Storm?

Count me in!

Tom

From: Nathan Dang [mailto:nathan@accuratesurveyors.com]
Sent: Wednesday, November 19, 2014 11:07 AM
To:TomRuby
Cc: Bob Jones; Bruce Smith; Clint Hansen; George Yerion; Glenn Bennett; JSPLS OFFICE; Jeannie Vabsholtz; Jeremy Fielding; John Russell; Katy Dang; Mitch Christian; Rob Stratton; Rodney
Burch; Stephen Staab; Steve Frisbie; Thomas Taylor; Tyson Glabe
Subject: Re: FW: AmeriSurv Today: New issue; A TrifectaEquals a Petfect Storm?

Who wants to write the rebuttal? Or help me write the rebuttal? Rob and Steve we need your help up north. Please contact me as soon as possible.

Nate

On Wed, Nov 19, 2014 at 11:04 AM, Tom Ruby <TRR@jub.com>wrote:
From the article "your profession needs your involvement''. I completely agree Mr. Erickson. Where have you been for the last two years? Two years in which we were
begging for involvement? A time during which your complaints could have been addressed, you sat in silence.

The scenario presented in the article begs the question: If the board were to allow someone to sit for the exam with no boundary experience (which they wouldn't) how
on earth would such a person pass either the fundamental or the principles and practice exam?

ALL of you in Legislative Districts Six and Seven just got a larger burden placed upon you to reach-out and make sure your legislators understand the REAL issues at
hand.

Tom
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From: Nathan Dang [mailto:nathan@accuratesurveyors.com]
Sent: Wednesday, November 19, 2014 10:49 AM
To: Bob Jones; Bruce Smith; Clint Hansen; George Yerion; Glenn Bennett; ISPLS OFFICE; Jeannie Vahsholtz; Jeremy Fielding; John Russell; Katy Dang; Mitch
Christian; Nathan Dang; Rob Stratton; Rodney Burch; Stephen Staab; Steve Frisbie; Thomas Taylor; Tom Ruby; Tyson Glahe
Subject: Fwd: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?

Please distribute the link to this article to the membership.

Nate

--------- Forwarded message---------From: ISPLS <info@idahospls.org>
Date: Wed, Nov 19, 2014 at 10:46 AM
Subject: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?
To: "Nathan Dang (Nathan Dang)" <nathan@accuratesurveyors.com>, keith.simila@ipels.idaho.gov
Chad & Linda Erickson's story, "The Fox is Guarding the Henhouse," can be found at this link.
http://www.amerisurv.com/content/view/13254/153/

Katy Dang
Executive Director
Idaho Society of Professional Land Surveyors
katy@idahospls.org
(208) 658-9970
www.idahospls.org

From: editor@Aroerisurv.com [mailto:editor@Amerisurv.com]
Sent: Wednesday, November 19, 2014 4:01 AM
To: info@idahospls.org
Subject: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?

This newsletter for November 19, 2014 will be archived at
http://www.amerisurv.com/newslctter/19NOV2014.htrn

News / Current Issue / Archives / Photos / Subscriptions / eMagazine
LiDAR / Machine Control / GIS / LBS / Survey History I RSS F1;ibTICE
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ENGINEERS AND PROFESSIONAL LAND SURVEYORS

IN THE MATTER OF

CHAD ERICKSON, P.L.S.
L-7157

________________
Respondent.

)
) Docket No.:
)
) ORDER
)
)
)
)

FY 1I.I I

The complaint by Diane Badertscher pertaining to Chad Erickson, came before the Idaho
Board of Licensure of Professional Engineers and Professional Land Surveyors (hereinafter
"Board") in the fonn of a preliminary investigation pertaining to the allegations of various
violations of the Board's Rules for Professional Responsibility.
Upon preliminary inquiry, it was determined the complaint contains multiple allegations
involving complex issues.
Idaho Code§ 54-1220(2) states in its entirety:
All charges, unless dismissed by the board as unfoU11ded or trivial, or mtless
settled informally, shall be heard by the board within six (6) months after the date
they were received at the board office unless such time is extended by the board
• for justifiable cause.
Based upon the fact that the issues in this matter are complex and pertain to matters that ·
.· required further investigation and in order to explore possible alternative dispute resolution as .·
encouraged in the Idaho Rules of Administrative Procedure of the Office of the Attorney ..

ORDER:..}

63

NOTICE OF ·De NOVO

JUDICIAL REVIEW 57 of 83

General, it is justifiable to extend the time for mvestigation and final hearing in this. matter until
June 15, 2015.
THEREFORE, IT IS HEREBY ORDERED that the Board finds that an extension of time
to June 15, 2015.
IT IS FURTHER ORDERED that upon completion of the investigation, the. Board

wiU

detennine whether or not the allegations brought in the complaint filed againstRespondent are
unfounded or trivial. Ifthey are not found to be unfounded or trivial, the Board will set a hearing
on the matter.

·?C//4

'

DATED this.,L / ::.-:-clay ofNovember, 2014.

IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

ariiNfia~~~ .
Chairman

ORDER-2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that onthe25th day of November, I caused to be served, by the
method(s) indicated, a true and correct copy of the foregoing upon:
Chad R. Erickson
2165 Woodland Rd.
Kamiah, ID 83536

"' US Mail
-·- Facsimile:
Hand Delivery

Respondent

_

Email:

.·

Michael J. Kane
Michael Kane & Associates, PLLC
1087 W River Street, Ste. 100
POBox2865
Boise, ID 83701-2865
Attorney for the Board

~USMail . .
Facsimile: 342-2323
· Hand Delivery
.
~ Email: mkane@ktlaw.net .

Diane Badertscher
116 Rocky Point Lane
Grangeville, ID 83530

sl_ US Mail
Facsimile:
·.
Hand Delivery
.-..- Email

ORDER-3
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F.RICKSON LAND SURVEYS
2165 \Voo'dJandRoad
Kamiah, Jidabo 83536

208-935-2.3 76
daho RLS #-7157

Senator Dan Johnson
December 13, 2014
re: Preferred Language for definition of "Land Surveying"
Dear Senator;
Our friends and clients, Robert & Don Simmons kindly reported that you are aware of the
movement within the leadership of the Land Survey profession to alter the current
definition of "Land Surveyor" and that after speaking to surveyors Terry Golding and Dan
Hayhurst you are looking for "preferred language". The following is my suggestion.

"Professional land surveying" and "practice of professional
land surveying" mean responsible charge of land surveying to
determine the correct boundary description, to establish or
reestablish land boundaries, to plat lands and subdivisions
thereof.

BACKGROUND
History
1. The above "preferred language" distills from 124 years of State of Idaho
experience.
2. In 1897 Idaho Code 31-2709 decreed that boundary surveys were to conform to
Federal Manuals.
2. The Federal Civil Appropriations Act of June 25th 1910 dismissed thousands
of U.S. Deputy Surveyors and replaced them with a new body of federal
surveyors titled "Cadastral Engineers". Ever since that event our profession has
been associated with, and dominated by, Engineers, even on the state level.
This is unfortunate because Land Boundary Surveyors have little in common with
Engineers except for the use of math, and even there we differ in that boundary
surveyors should use mathematical solutions as a last resort, whereas the
philosophy of Engineers sets forth that all things can be defined by numbers.
(This bad luck was later compounded in 1947 when the Federal survey manual
was radically changed.)
1
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3. The "a// things can be described by math" mantra of the Engineers, coming
from the 360 BC(±) writings of Euclid, not only appears ridiculous to the layman
but was unseated by mathematicians themselves with the discoveries in the
1920-30's of the "uncertainty principle" and the "incompleteness theorems".
4. The risk taken when the 1897 Idaho Code 31-2 7 O9 adopted a Federal
survey manual was realized in 1947 when the BLM Cadastral Engineers rewrote
their survey manual to set forth that no evidence could be used to re-establish a
"lost corner" unless the evidence agreed with the numerical values of the original
Field Notes. Subsequently, since many of these Field Notes were fictitious,
many, many Section Corners have been relocated from where substantial
evidence would place them. Thus many private property corners have been
illegally moved, turning neighborhoods into scenes of confusion and conflict.
See attached photographs of one of these moves (the worst case that I have
seen was a move of 320 feet from the original and legal position to the
mathematical position).
5. This confusion has been reinforced by the 1973 and 2009 BLM manuals.
Contrarily, these BLM methods regularly fail to be upheld in State courts, as
happened in 2006 in the Dykes v. Arnold case of the Oregon Appellate Court. In
other words, in the courts mathematical solutions are always subjugated by
evidence. Einstein said much the same, "math must subjugate itself to
reasoning."
6. The boundary disputes radiating from the GLO/BLM surveyors' metamorphisis
into Cadastral Engineers are a disaster to Idaho's private property owners and
our profession. While the dogma of "numbers over evidence" is contrary to
common law, yet this dogma now grips many in our profession, notable
examples being the Idaho Board of Licensure of Engineers, ISPLS, University
Professors and most of the presenters at our annual survey conferences.
7. This disaster is similar to the one that would result from assigning Physicians
to the Idaho Board of Licensure of Engineers just because Doctors use numbers
to describe blood pressure, pulse rates and glucose levels; or stating that the
physician's practice must conform to the U.S. Army Corp of Engineers Safety
and Health manual. The difference is that the Physicians' disaster is supposition,
whereas the Land Boundary Surveyors' disaster has already happened.
Principles:
1. Land survey issues are really land boundary issues and land boundary issues, by
Constitutional constraints, fall within the jurisdiction of State courts.
2. Thus, proper procedures for Land Boundary Surveys and Re-Surveys have their
origins in the precedents of the State courts, not manuals or boards.
3. The Fundamental Law of Original Corners, as distilled from rulings by courts,
should be the dominant concept for Land Boundary Surveyors, yet this is a foreign
concept to the current survey leadership. The resulting erroneous directives,
decisions and instructions from this cabal leave many of our surveyors confused.
Worse, private property owners are regularly damaged by worse than useless
surveys.

2
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What is wrong with the legislation proposed by the State Board & ISPLS?
While one hand incorporates all measurements made above, upon or below the earth
into the definition of Land Surveying, the other hand exempts non-licensee
practitioners from prosecution. The sole remaining effect is that, by diluting the
definition, the requirement for four years of boundary experience is removed. Under
the new rules, mapping, construction and scanning will just as well satisfy the four
year experience requirement, and since these latter activities pay better than
Boundary the new applicants will have a paucity of boundary experience. While
already wounded, the proposed legislation will be the coup de grace of Idaho's Land
Boundary Surveyors.
Opportunity;
The good news is that the current, monstrously wrong, re-write of the definition of
"Land Surveying" has exposed the board and the ISPLS as inept Engineers
masquerading as Surveyors, resulting in a condition of clarity for our legislators that
has not existed since 1910. Please, Please utilize this opportunity to get the Land
Boundary Surveyors out from under the control of Engineers. To fully achieve the
separation of Land Boundary Surveyors from the influence of Engineers it will also be
necessary to disconnect the tie to the BLM survey manual.
Committee:
As a resource for a committee I would recommend to you the Land Boundary
Surveyors Charles Cuddy (ex State Representative) and Brian Allen.

Sincerely,
Chad R. Erickson RLS 7157
p.s.
My qualifications for making these statements and recommendations;
I am a surveyor with 44 years of experience, have been licensed in three states,
beginning with Alaska in 1984 and in Idaho since 1994. I operate the firm of Erickson
Land Surveys out of Kamiah, Idaho, which is dedicated to land boundary surveys. I, with
my wife Linda, also write survey related articles for The American Surveyor. Please
follow this link to an article we have written on the Idaho redefinition efforts:
http://www.amerisurv.com/PDF/TheAmericanSurveyor_EricksonFoxGuardingHenHouse_Nov-Dec2014.pdf

3
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Summary of Oath Taken From Ellen Hoifand and Statement by Hunter Edwards
Oath and Statement Taken by John Elle, PLS on April 7, 2016
On April 7, 2016 I, John Elle, Idaho PLS 4440, interviewed Ellen Hoiland, landowner in Section
25, T 30 N, R 3 E, Boise Meridian, Idaho County, Idaho. The interview was conducted under
oath as provided for in Idaho Code 54-1228. Mrs. Hoiland was advised that she was under oath
to tell the truth, the whole truth and nothing but the truth, and she agreed to do so.
Also present at the interview were Keith Simila, Executive Director of the Idaho Board of
Licensure of Professional Engineers and Professional Land Surveyors; Hunter Edwards, PLS of
Grangeville, Idaho; Mr. Risley, attorney for Hoiland and others; and Thayne Hoiland, son of
Ellen Hoiland.
I showed Mrs. Hoiland {Hoiland) aerial photos from the 1940's of the area around the south¼
of section 24, T 30 N, R 3 E, B.M. Once she got her landmarks figured out, she recognized the
fence running south from the C ¼ of section 24 as the boundary between Mrs. Curtis and Mrs.
Hurley, both former owners of lands now owned by Dorothy Walker in Section 24.
When asked about whether she had ever seen a survey monument in that fence line, she
pointed out the spot where there had been a "stone and pile of rocks to mark the survey corner
{5 ¼ section 24)" in the fence line. She said she had seen the stone and pile of rocks in the N-5
fence line and they were about 1/3 of the way north from the north right-of-way fence of the
old road that went to the Curtis Ranch (Curtis Ranch Road) to the trees on the south side of the
"volcanic vent". Both the R/W fence and the trees visible in the photo exist on the ground
today. She said the stone and the pile of rocks were there up until sometime around 1992 or
1993. She remembered that date, because Judy Clapridges [sic] had rented the field where the
monument was located and she always farmed around the corner. When Clapridges son was
killed in 1992 or 1993, she quit farming and the monument was still there at that time, marked
by a steel post, a wooden post and a pile of rocks. Hoiland said she could show me the spot on
the ground where the stone and pile of rocks had been.
I asked Hoiland if she had ever seen a survey monument for the Southwest corner of section 24.
She said the corner monument was "right up there by the [Stony Point] school", and that it had
been there as long as she could remember. She did not go to school there, but played on their
playground when she started school around 1954. The playground was on the south side of the
school, and she remembered the monument by the playground. The Curtis Ranch Road ran
right by the north side of the school at that time.
I asked Hoiland if there had ever been a fence along the south line of section 24 between the
southwest corner and the south¼ corner. She said there was never any fence running all the
way from corner to corner, but there had been a fence of convenience running diagonally
below (south of) the Mt. Idaho road. When the Grangeville Highway District (GHD) bought 12.5
acres of land along the south line of the southwest¼ of section 24, they had the land surveyed
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and markers set and flagged. That was in the early 1960's, and her dad moved the fence to the
line as it was surveyed. There is a fence there today in that same location.
Hoiland said that west of this area and on the north side of the Mt. Idaho Road, Walkers had
put up a fence for their transfer station. Her dad was bothered by this fence because it was so
close to the line, he thought it may have been over their property line. She said he grumbled
about this fence every time he went by the transfer station.
I asked Hoiland if Mr. Erickson had ever asked her about where the property corners were or
had been in the past. She said Erickson asked her about the road north of the school [Curtis
Ranch Road], but not about the SW section corner or the S ¼ corner of section 24. She said he
never asked about the E-W fence line south of the Mt. Idaho Road either.
Hoiland said neither Wellington nor Kechum, nor had any other surveyor ever asked her about
the location of the S ¼ corner.
We went into the field so Hoiland could show us the location of where the stone and pile of
rocks marking the S ¼ corner monument had been prior to the early 1990's. She had a method
of lining up on a power line to the west and sighting a power pole to the east of this area to get
a northeast line running thru the corner location. Keith went out into the field where the
corner had been and positioned himself on a N-S line marked by the remnants of an old fence
running thru the "volcanic vent" area. Hoiland then positioned Keith on the intersection of this
fence line and her "sight line" at the point where she had seen the old survey monument. We
measured south from this point to the north R/W of the Curtis Ranch Road and came within 7
feet of where Hunter Edwards said he calculated the position of this corner, based on the
intersection of the N-S fence remnants and the line between the SW section corner stone (as
found by Carl Edwards} and SE section corner stone (as found and agreed on by multiple
surveyors, including Erickson).

Hunter Edwards Interview and Statement
I also interviewed Hunter Edwards (Hunter}, Idaho PLS, regarding survey information he had
developed in this area. Hunter said the existing E-W fence line south of the Mt. Idaho Road and
along the south line of the GHD property was on the line he had calculated between the SW
section corner and the S ¼ corner of section 24. This is the same fence Hoiland said her dad
built on the south line of the GHD property, based on a survey in the early 1960's.
Hunter said Erickson never asked him or his father, Carl, for 1977 survey notes regarding the
Southwest corner of section 24. Erickson only asked him for a copy of the legal description Carl
wrote for a portion of the Stony Point School property.
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When Hunter was doing a survey in section 25, he found the original 1897 GLO stone
monument for the¼ corner between sections 25 and 26. This stone was plainly marked (see
photos) and firmly set, and was found 184 feet north of the county surveyor's stone monument
set in the early 1900's. The fact that the County Surveyor made such a large mistake in this
location is noteworthy, since Erickson bases his location of the SW section corner on another
stone set by the county surveyor to the east of this section corner. The latitude of this found
GLO stone agrees with the latitude of the S/W section 24 stone found by Carl Edwards in 1977.
This latitudinal position of the SW section corner stone found by Carl Edwards also agrees with
an old E-W fence line near the W ¼ corner of section 24, as called for in the 1897 GLO notes.
I asked Hunter if he could see a reason why his father Carl had not discovered the South¼
corner of section 24 during his surveys in the late 1970's. Hunter said Carl was only surveying in
section 26 at the time he discovered the SW corner stone for Section 24, so he had no reason to
go looking for the S ¼ of section 24 at that time. When Carl was hired by the Walkers in 1996 to
survey section 24, the S ¼cornerstone had already been plowed out and obliterated. In his
survey, Carl presumed it was lost and set a new corner monument by single proportionate
measurement.
Finally, I asked Hunter if he had any theory that would explain the discrepancy between the
stone Carl Edwards found at the SW corner of section 24 and the original deeds for the Stony
Point School property. Hunter said the descriptions for the school deeds could have been
written based entirely on the 1897 GLO notes, and not from a survey. He had made an exhibit
showing his theory, based on the location of the [Hinckle Ferry] road called for in the 1897 GLO
notes, and it indicates the stone Carl found is in the correct location. This location also agrees
with the position of the old E-W fence line near the W ¼ corner of section 24 as called for in the
1897 GLO notes.
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Subject: Re: IPELSi Erickson
From:

Chad Erickson (chadreri ckson@:..-ahoo.com )

To :

tjw@ n8yforh ales.com:

Cc:

kirt@naylorhales.corn: Keith. Sirnila@ipels. idaho.go'✓: Jim. Szatko·Nski@ipels. idaho. gov; jr_rsi@frontiernet.net

Date:

Sunday. May 2~. 2D1 S 2: 22 .A.M

Dear Trish,
I have taken the time to review your correspondence and Stipulation Order and fi nd them to be little better than a
$250.00 shake down attempt by armed thugs, certainly not t he work of professionals .
I have reattached your correspondence with annotations and the following requested actions so that I might know what
you are talking about Then I ·will be able to respond.
Requested actions:
1. Furnish a copy of the document(s) wherein I "acknowledged" that my SVI/ corner of Section 24 was "bogus", "weak"'
ancl "disproved".
2. Furn ish a copy of the citizen complaint filed by Dorothy Vl/alker (this shou~d be interesting and enlightening}.
3. Furnish a copy of the investigative report i:,erformed by John Russe~I.
4. \·Vl1en yous ate, "You also failed to fi le a CP&F on other corners as required by Idaho Code §55-1904", please
detail where i hese corners are located. I am most careful in conforming to tl1is chapter and doubt your verac ity in this
matter.
5. In light of U1e blatant OLlt-of-co ntext quotes, Lmjustified accusations and the included snapshot of an e-mail involving
the !daho survey board, please justify the Idaho survey board's prejudice.
I !,ave attac hed a SL! tvey Report v.ihich was fi led on Feb. 13, 2015 at the Idaho County Recorder's Office as Instrument
Number 498773. 1..vhich explains and details the process of "ceriainty, uncertainty and return to certainty"' that my S\N
corner of Section 24 experienced. I provided copies of this Survey Report to surveyors Pete Ketchu11 Steve
Wellington, Hunter Edwards and John Russel as well as to Dorothy \'Valker and her attorney Wes Hoyt T e fact these
we re the only parties involved and that my monument 1Nas ultimately affirmed I see no reaso n to confuse the chain of
survey (Record of Surveys and Comer Records } with ·hese detai[s.
Cha,j Erickson RLS 7157
11

Vi/e A.•7te/:ica.11s are t,]e alb/nate innocents. (,.Ve a.re Forever desperate to L'le//,e~ that tliis tinJf? the go ve.,:,·71n~nt ls ~/l'.1/19 us tl:e truth.,. Sydne·y
Scr1anberg
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. Chad Erickson <ericksonlandsurveys@gmail.com
To: Kirtlan Naylor <kirt@naylorhales.com>
Cc: Trish Wassmuth <tjw@naylorhales.com>

Thu, Jul 9, 2015at 1:38AM

To Kirtlan Naylor
Just received this, 11 :21 PM July 8th. Google logged it in as "1 hour ago".
I received this because I responded to a message that you left on my answering machine today, that you were
upset because I had not responded to two emails that you had sent in the last two days. I found your email on
your website and sent a response stating that I had not received any emails from you, but if you wished to send
me something you could use my ericksonlandsurveys@gmail address.
Your just received email contains many issues that I need to address and I won't be able to do this inside of the
18 hour notice that your email provides, to have it completed by July 9th. Something is wrong here and I believe
that it is Yahoo mail. I switched to gmail two years ago because Yahoo mail is very unreliable.
What are you talking about, "bu t at t hi s t ime t he offer t o settle fo r $250 is wit hdrawn "? I never received such
an offer. You guys might have been talking to each other but I have received no such correspondence from you.

Please send me copies of all correspondence that you have generated and received concerning the Walker
complaint, both to and from myself and all other parties, and I think that we better cease with the emails and
telephone calls and complete this with registered mail.
Chad Erickson

[Quoted text hidden]

Kirtlan Naylor <kirt@naylorhales.com>
To: Chad Erickson <ericksonlandsurveys@gmail.com>
Cc: Trish Wassmuth <tjw@naylorhales.com>

Thu, Jul 9, 2015 at 3:08 PM

Chad, see my em ail response just sent.

Kirt

From: Chad Erickson [mailto: ericksonlandsurveys@gmail.com]

Sent: Thursday, July 09, 2015 12:39 AM
To: Kirtlan Naylor
Cc: Trish Wassmuth .
Subject: Re: FW: Response to out phone conversation of 6-3-2015
[Quoted text hidden]

Chad Erickson <ericksonlandsurveys@gmail.com>
To: Kirtlan Naylor <kirt@naylorhales.com>

Thu, Jul 9, 2015 at 6:10 PM
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G
Informal Request 1

Chad Erickson <eri cksonlandsurveys@gmai l.com >

ATTACHMENT "C"

2 messages
Chad Erickson <ericksonlandsurveys@gmail. com>
To: "Michael J. Kane" <mkane@ktl aw.net> , Ki rl an Naylor <kirt@naylorhales.com>
Bee: Chad Erickson <ericksonlandsurveys@gmail. com>

Fri, Feb 5, 2016 at 2: 03 PM

As an informal request I am in need of the following information:
1. Does the Idaho Board of Licensure of Professional Engineers and Professional Land Surveyors have
interpretations of their rules , as set forth in IDAPA 10.01.02.003? If so please send me a copy of them .
2. Has the Idaho Board of Licensure of Professional Engineers and Professional Land Surveyors adopted court
procedure rules other than the Idaho Rules of Administrative Procedure of the Attorney General,IDAPA
04.11 .01? If so please send me a copy of them .
Chad Erickson
ericksonlandsurveys@gmail .com

928-575-5710
Chad Erickson <ericksonlandsurveys@gmail. com>
To: "Michael J. Kane" <mkane@ktlaw.net>, Kirlan Naylor <kirt@naylorhales.com>

Sat, Mar 5, 2016 at 11 :12 AM

I have not yet received a response to this request.
[Quoted text hidd en]
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ATTACHMENT ''D''

Chad R. Erickson L-7157
Erickson Land Surveys
2165 Woodland Road
Kamiah, Idaho 83536
Telephone No. (208) 935-2376, (928) 575-5710 (cell)
Email: ericksonlandsurveys@gmail.com
Pro Se

BEFORE THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND PROFESSIONAL LAND SURVEYORS
IN THE MATTER OF

Docket No. FY 11.11

KEITH SIMILA, P .E.
EXECUTIVE DIRECTOR

MOTION FOR CONTINUANCE

Complainant

CHAD ERICKSON,
License No. L-7157
Respondent.

STATUTE,RULE,ORDER
5th Amendment to the U.S. Constitution: "No person ... shall be deprived of life, liberty or property,
without due process oflaw." 14th Amendment to the U.S. constitution, Section 1: "... nor shall any state
deprive any person of life, liberty or property, without due process of law ... "

FACTS & OVERVIEW
At about 9:30 AM at the Idaho Survey Board's hearing in Boise, Idaho, I entered on the record the
beginning of my third motion for that day, a motion for continuance for health reasons, but due to my
mental collapse I did not complete the request. I hereby complete that request.
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Reasons for Requesting a Continuance and
Reason for leaving the Idaho Survey Board's Hearing on June 22, 2016.
Composed from my notes and memory at 10:00 AM June, 24th.

Lodging Situation & Sleep Time in Boise, Idaho from June 19th to June 22nd:

We arrived in Boise on Sunday, June 19th at 11 :00 PM. As usual for us we stopped at a truck stop to
pick up a coupon book for hotels but the coupon stands were empty. Bad sign. There were no rooms
available at the first four hotels that we stopped at. The Rodeway Inn had one room left at $129.00,
which we took. This being the first hearing or trial that I ever attended as a defendent, I had no idea
how long the Hearing would last so we did not book for additional nights. I made some preparation for
the morrow, got to bed by 1:00 AM and was up at 5:00 AM the next morning for more preparations.

June 20th, Monday, at 5:30 PM we checked the first three better hotels and again they had no rooms.
At Rodeway Inn they had six rooms left at $199. Asked why the increase in price, the clerk responded
that there was a youth soccer tournament being played.

(It wasn't until Thursday that the Statesman

reported that there were 225 soccer teams competing in the tournament.) We drove 50 miles to Mt.
Home, found that all the nice hotels were full, visited three motels that weren't safe but stayed in one
anyway. At this dive I stayed up until 3:00 AM preparing for cross-examination of John Elle and was
up at 6:00 and at the hearing at 9:00.

June 21, Tuesday, drove the 50 miles to the hearing. At the conclusion of that day's hearing Mr. Kane
announced that we would begin Wednesday's hearing at 8:30 AM. Shortly thereafter we checked
on-line and found that all motel rooms in Boise were booked except for one at the Rodeway for $399.
Back at Mt. Home we found that even the dives were full. While checking the nicer hotels in Mt. Home
we found that the Best Western had just had a cancellation and we stayed there. As we hauled the
luggage to the second floor I had a physical break down of some kind. Unwisely I stayed up until 3:00
AM anyway, conversing with my limited council, preparing for the cross-examination of Keith Simila
and hand writing out two motions.
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Contrary to plans, each day we were driving two hours, searching for rooms for another hour or two, and
all of this time was taken right off the top of the best hours to prepare for the next day's hearing.

Fatigue:

I'm in my

I'm still mentally capable and somewhat physically active but I

have not near the stamina of ten, or even 5 years ago.

When I woke up to the alarm at 5 :30 AM on Wednesday morning, the third day of the hearing, I was
certain that I would not be able to complete that day's hearing without another breakdown. We did
arrive at the hearing at 8:35, others continued to arrive for the next ten minutes.

Presentation of Motion to Revisit Motion to Disqualify:

The hearing opened and the meeting was given to me for the cross of Keith Simila. Instead, I read my
first motion, it being a motion to revisit my previous motion to Disqualify. After a brief consultation in
the hall the Board returned and denied the motion.

Presentation of Motion For Continuance:

I then made a motion for a 60 day continuance based upon John Elle's announcement that he found me
in violation of the standard of care for not using a recently discovered stone in my determination of the
SW comer of Section 24. (Keep in mind that my survey was completed in 2010.) During Mr. Elle's
questioning the day before, I had objected to the discussion of this new stone at the West¼ comer of
Section 25 because the west line of Section 25, being a closing line on the south line of Section 23, that
line, that stone, and discussion of them were irreverent. On Tuesday the board determined that they
were relevant by over-ruling my objection. On Wednesday I requested a 60 day continuance so that I
might investigate this "magical" stone. The board then adjourned to the hall and when they returned
Michael Kane said "We don't usually telegraph this far ahead, but I can assure you that the board is not
sympathetic to the use of the new found stone. Motion denied." What assurance is there that at the final

determination the Board won't switch positions again?
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Motion for Continuance for health reasons:

To implement the third motion I began by reviewing the complaint itself, that it being 31 paragraphs
long, much of it repetitious, the complaint obviously failed the three purposes of the board: Justice,
Speed and Inexpensive. Instead we have a Nerembergic situation with the hearing now in its third day
and probably three more days before completion. I now add that my purpose for the Time Extension
that I requested on March 9th (denied) was to greatly reduce, by motion, the number of complaints.

I acknowledged that I had anticipated only two days of hearing and paced myself accordingly. I
explained that due to my age and about three hours of sleep each of the last three nights I was neither
physically nor mentally able to participate in this third day of hearing. Shortly after this I did have a
mental breakdown. This happened while the court was on Record. My memory of that time is that my
head was bowed and there were some mutterings going on. Linda related to me that, while still on
record, Micheal Kane, asked me, "Are you saying that if we continue it will be detrimental to your
health?" I have no memory of this. Linda continued her solo recollection with Kane saying "Well, I
don't know what to do." Kane then asked the board to retire to the hall and left Mr. Naylor and I to

work things out.

During the one-on-one conference with the Board's attack dog, Mr. Naylor, Naylor said, "Your limited
council should have advised you that three days of hearing are too exhausting. I find three days of
hearing exhausting. What's your game plan?" I said that "I need a continuance for health reasons",

and then we left. As I was preparing to leave, Naylor said, "It's your own fault for choosing to go pro
se." (Isn't that a bit like telling a kid, "It's your own fault for choosing to be an orphan"?)
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RELIEF SOUGHT

I pray the Idaho Board of Surveyors, that in consideration of due process of law, to continue the hearing
to a later date so that I might rest and recuperate before further examinations and to have further
examinations limited to two days.
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VERIFICATION

STATEOFIDAHO
County of Idaho

)
) ss.
)

Chad Erickson, being first duly sworn, deposes and says:
That I am Chad R. Erickson, the Respondent in the above-entitled action; that I have read
the foregoing Motion for Continuance and know the contents thereof; and I certify that the same is
true of my own knowledge, except as to matters which are therein stated upon my information or
belief, and as to those matters I believe to be true.
I certify, under penalty of perjury, that the foregoing is true and correct.

Chad R. Erickson

SUBSCRIBED AND SWORN to before me this 27th day of June , 2016

NOTARY PUBLIC
Residing in Kamiah, Idaho
My Commission Expires May 25, 2017
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CERTIFICATE OF SERVICE
I hereby certify that on the 27th day of June , 2016, I caused to be served, by
the method(s) indicated, a true and correct copy of the foregoing upon:
Kirtlan G. Naylor
NAYLOR & HALES, P.C.
Attorneys at Law
950 W. Bannock Street, Ste. 610
Boise, ID 83702
Complaintant

_!_US Mail
Facsimile
_ _ Hand Delivery
_!_ Email:kirt@naylorhales.com

Michael J. Kane
Michael Kane & Associates, PLLC
1087 W. River Street, Ste. 100
P.O. Box 2865
Boise, ID 83701-2865
Attorneys for the Board

_!_ US Mail
Facsimile
_ _ Hand Delivery
___x_Email: mkane@ktlaw.net

Original Document Submitted for
_!_ US Mail
Retention in Board's Official File:
Facsimile
Mr. Keith Simila, P .E.
_ _ Hand Delivery
_!_ Email: keith.simila@ipels.idaho.gov
Executive Director
Idaho Board of Licensure of Professional
Engineers and Professional Land Surveyors
1510 E. Watertower Street, Suite 110
Meridian, ID 83642

Chad R. Erickson
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ATTACHMENT "E"
BEFORE THE IDAHO BOARD OF LICENSURE OF PROFESSIONAL
ENGINEERS AND PROFESSIONAL LAND SURVEYORS
IN THE MATTER OF

)

) Docket No. FY 11.11

CHAD ERICKSON, P.L.S.
Respondent.

)
)

BEFORE
BOARD MEMBERS:

GEORGE MURGEL, CHAIRMAN
GEORGE WAGNER
DUSTY OBERMAYER
RAY WATKINS
DAVID BENNION

Date:

June 22, 2016 - 8:46 a.m.
VOLUME III, PAGES

Location:

370 - 435

Ada County Courthouse
200 W. Front Street, Room 3662
Boise, Idaho

83702

REPORTED BY:
COLLEEN P. ZEIMANTZ, CSR 345
Notary Public
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Page 421

MR. NAYLOR: Okay. Then I would ask that the
1
deposition of Mr. Erickson be published.
2
MR. KANE: Mr. Erickson has already stipulated
3
to several exhibits from his deposition.
4
THE WITNESS: Right.
5
MR. KANE: What are you asking us to do now?
6
MR. NAYLOR: I would like to read portions of
7
his deposition into the record, not his entire
8
deposition.
9
MR. KANE: And you have those?
10
MR. NAYLOR: Yes.
11
MR. MURGEL: Okay. They'll be allowed.
12
MR. NAYLOR: So should the clerk take the
13
original deposition transcript, and unseal it at this
14
point in time?
15
MR. KANE: I think just leaving it with the
16
clerk is all we need to do. It's stipulated. We have a
17
stipulated agreement to the exhibits you have starting
, 18
19
on Exhibit 27.
MR. NAYLOR: Okay.
20
MR. WAGNER: So does that mean that the
21
deposition as a whole can be in the record, and be
22
23
available to the Board?
24
MR. KANE: I don't think that would be
appropriate, given the fact that he's only stipulated to
25

this is the deposition of Chad R. Erickson, taken on
February 16, 2016, in Tucson, Arizona, where he was
sworn by the court reporter at the time, Colleen Kelly.
And specifically with regard to the issue of
Ms. Walker, and let me read from page 48, beginning at
line 19 through 21. Well, let me back up to put it in
context. It's line 12 of page 48.
"Q. Handing you a report on the southwest comer
of Section 24, dated December 29th, 2011. Do you
recognize that?
A. Yes.
Q. Is that your work?
A. Yes.
Q. And was that a document, a report that you
provided to your client Dorothy Walker?
A. Yes."
MR. NAYLOR: And that would be Exhibit 5 of
the deposition, which if you turn to your exhibits,
would be -MR. KANE: 31.
MR. NAYLOR: Thank you. Exhibit 31, which is
the December 29th, 2011 report. And the testimony, the
next section was page 74, line 13 through 15.
"Q. And so if that information -- was it accurate
or inaccurate that Walkers had 605.74 acres?
Page 422
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certain pages of the exhibit. I think putting the
entire th ing, unless you have some -MR. NAYLOR: I would not be moving to include
the entire deposition, because I think it is, for the
purposes of the record, making a clean record, and
not -- and Mr. Erickson's already made a record that he
objected specifically, I think, to the exhibits on the
first day, because he thought that the actual transcript
was being introduced. So I know he would have an
objection to it, and to the entire transcript. And so
that would not be my intention.
So to make this easy, perhaps I could just
read it. Normally, you would have a third witness, or a
second witness just read it for the jury.
MR. KANE: Could you maybe put it up on the
board at the same time you are reading it for us?
MR. NAYLOR: I don't have it electronically.
MR. MURGEL: Well, we do. Are you talking
about the specific pages 27 through -MR. NAYLOR: No, those are the exhibits to the
deposition. And I am proposing to read actual testimony
from Mr. Erickson.
MR. KANE: Sorry. We're stepping all over
your presentation.
MR. NAYLOR: Yes. So just for the record,
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A. The Walkers do not own 605.74 acres."
MR. NAYLOR: And do I need to put that into
context?
!I
MR. KANE: For the record, no one seems to
think so.
MR. NAYLOR: Okay. Then with regard to Count
Six of the complaint, this line of questioning beginning
on page 39, line 16.
"Q. So did you set that monument in reference to
paragraph 6(a) of the complaint?
A. No.
Q. In paragraph 6(b), did you set that monument?
A. There would be a number of monuments here.
No, I did not set them.
Q. And did you set the monuments in 6(c) for your
computed position of the southeast comer of Section 24?
A. No, I did not. Do you wish me to elaborate on
these?
Q. And did you set the monument referenced in
6(d), the northeast comer of Section 24?
A. No, I did not."
MR. NAYLOR: And then reading from page 63 of
bis deposition, beginning on line 2 -- excuse me. Let's
back up-- page 62 of his deposition, line 14.
"Q. Paragraph 7 of your complaint, did you file a

7
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comer record -- paragraph A, did you file a comer
record for the south 1/4 comer of Section 23?
A. No, I did not."
MR. NAYLOR: That's line 18. Then page 62,
line 23.
"Q. Did you file a corner record for your new
position of the southeast corner of Section 24
subsection -A. Are we down -Q. B.
A. B, I did not, because I didn't set a monument.
Q. And subsection (c), did you file a corner
record for the southeast corner of Section 24, which you
used as a control for Section 24?
A. Sarne reason, I did not set a monument."
MR. NAYLOR: And that ends at page 63, line 8.
Then in reference to paragraph 26 of Count
Five, beginning page 153, line 11.
"Q. Count Five, there is several statements, and I
just need to find out if you made these statements in
paragraph 26(a) on page 16.
A. Okay.
Q. The Carl Edwards north 1/4 corner should be
moved?
A. Yes, I did make that statement.
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MR. KANE: And then also would leave the Board
subject to determine whether or not they want a
transcript before it starts deliberating. And we can do
that after we hear the closing arguments. And so should
we just proceed to that?
MR.WAGNER: We're going to take a break
first.
MR. KANE: Take a break.
(A recess was had.) Look who is officiating.
MR. MURGEL: Are we on the record, again?
MR. KANE: We are now.
MR. NAYLOR: Okay. Mr. Chairman, Members of
the Board, I don't want to belabor this with a lot of my
talking. But I think that I just want to draw your
attention to the complaint. It is, you know, 20 pages
of facts and allegations. But if you go through the
exhibits that have been introduced, they are in order,
and they reference each paragraph of the complaint.
So, for example, Exhibit 26 refers to the
allegations in paragraph 26. Or Exhibit 6e references
the allegations in paragraph 6(e) of the complaint. So
to assist you in going through all of the evidence that
was presented, as well as the testimony that was
presented, I tried to put this in a fashion that you
would be able to follow, both the exhibits, as well as
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Q. And the next one, that Carl Edwards in your
December 29th, 2011, that Edwards' erroneous survey all
3
in error, finally, and totally, and discredited, and
4
bogus monument?
5
A. Yes, that was a long process."
6
Q. And then with regard to Steve Wellington in
7
April of 2013 , that statement, "You get two pluses. I
8
get four. You're even weaker position, and so on."
9
A. Yes, I did make that statement."
10
MR . NAYLOR: And that ended at page 154, line
11
I. That's all that we need to use from the deposition
12
there.
13
And that is all the evidence that I have to
14 present to the Board at this time. And I would rest our
15 case.
16
MR. KANE: Well, obviously, normally what
17
would happen next, is the surveyor would put his
18 testimony and information on. And he also mentioned
19 that he had a witness to call. But since he walked out,
20 we can't go there.
21
So I think where we are now is, do you wish to
22 make a closing argument? And if so, do you wish to do
23
it in writing, or do you wish to do it orally?
24
MR. NAYLOR: I would propose doing it orally,
25
so that you have everything on the record.
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the testimony.
And so I don't want to belabor a lot of the
evidence that has been put in here. But there are
numerous allegations here. And let me just, first of
all address, what I call the "technical violation s," and
then you have the "standard of care violation."
The technical violations beginning with
paragraph 3, deals with his failure to fully respond to
a request by the staff counsel in producing everything
that was specifically requested, as is required by
54-1208.
The next one, and paragraph 4, I think is the
very significant one, and that is the violation of
54-1215, dealing with this December 29th, 2011 report to
his client, who, as I read from his deposition
testimony, he acknowledged he sent that report to his
client, Dorothy Walker, and without that report being
signed and sealed, and not being marked as draft or
preliminary. And Mr. Elle's testimony made clear that
that was the type of report that should have been either
marked "draft," or "preliminary," or signed and sealed.
Then you get into 54-1220, paragraph 5, of
statements that were fraud, deceit, gross negligence, or
incompetence in the surveying process. And you have
several statements here. The one in his survey report
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BEFORE THE IDAHO BOARD OF LICENSURE OF PROFESSIONAL
ENGINEERS AND PROFESSIONAL LAND SURVEYORS

IN THE MATTER OF
CHAD ERICKSON, P.L.S.
Respondent.

_________________

)
) Docket No.: FY 11.11
)
) ORDER ON MOTIONS
) FOR RECONSIDERATION
)
)
)

Mr. Erickson's motion for reconsideration and request for a stay was considered on
September 14, 2016, by the same individuals who entered the Findings of Fact, Conclusions of

Law and Order on August 17, 2016.
Respondent's original Motion for Reconsideration and Emergency Stay was filed on
August 30, 2016. The Motion consisted of two pages of argument. Two (2) issues were raised:
(1) that the Findings of Fact, Conclusions of Law and Order contained a single scrivener's error

as to a statutory citation; and (2) that he had been forced to attend a deposition prior to the
administrative hearing, and that the deposition was placed into evidence.
As to the first issue, the Idaho State Board of Licensure of Professional Engineers and
Professional Land Surveyors (Board) agrees that a scrivener's error occurred as to the citation in
question, and amends the Findings of Fact, Conclusions of Law and Order to include the correct
citation of Idaho Code § 67-5247(4). Ironically, the mis-cited statute was meant to apply to
filing a reconsideration motion. Mr. Erickson had no trouble finding the right statute.

ORDER ON MOTIONS FOR RECONSIDERATION - P. I

86

NOTICE OF De NOVO
JUDICIAL REVIEW 80 of 83

As to the second issue, the rules of administrative procedure are clear that any statement

of Mr. Erickson could have been presented at the hearing, irrespective of whether it was under
oath or not.

Mr. Erickson's statement that the deposition was taken under duress is not

compelling.

Moreover, he had the opportunity to challenge or otherwise explain his own

statements, but he chose to abandon the hearing.

In any event, only a few pages of the

deposition were admitted into evidence.
Based upon the above matters, the Board finds nothing that would compel a rehearing or
reissuance of the Findings of Fact, Conclusions of Law and Order.
On September 12, 2016, Mr. Erickson filed a document entitled Amended Motion to

Reconsider and Stay. This document is outside the rules of administrative procedure and in any
event was untimely filed. The Board has reviewed the document and finds that it is filled with
argumentative assertions with little or no factual or legal underpinnings. The document also
contains unfounded accusations and arguments of alleged facts that could have been presented at
the hearing, but were waived by the abandonment of the hearing.
Nothing in either motion presents newly-discovered evidence, demonstrates an erroneous
application of the law, or demonstrates clear error or manifest injustice. For these reasons, the
Board denies the motions to reconsider.
Both the original motion and the amended motion request a stay of the final order of the
Board pending appeal. The reasons set forth for this request are twofold. One is that Mr.
Erickson claims he wi11 inevitably prevail on appeal. This is not a valid reason for a stay. In
fact, the final order cited an array of violations of the statutes and rules, many of which were

unrebutted.

ORDER ON MOTIONS FOR RECONSIDERATION - P. 2
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The other reason is that Mr. Erickson claims to be an expert witness in two litigations.
Nothing was presented as to the venues, issues, parties, or anything else about the matters other
than one is federal and the other not. Mr. Erickson did not demonstrate that he needed to be
licensed in Idaho in order to be accepted as an expert in the forums in question.
The primary reason for revoking Mr. Erickson's license, given the numerous violations
found, the difficulties he created for his clients and their neighbors, and the lack of recognition
by Mr. Erickson of even the slightest wrongdoing, was the protection of the public, particularly
other potential clients. Mr. Erickson's reason for his request is akin to an unrepentant surgeon,
whose license has been revoked for harming a patient, wanting a stay so he can continue surgery.
The Board feels it would be abandoning its duty of protection of the public by granting
the stay, and therefore denies the request.
DATED this

/S-'lt day of September, 2016.
IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVE ORS

11
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.

CASE NO. CV 2016Board Docket No. FY 11.11

IMMEDIATE REVIEW AND
GRANTING OF PETITION FOR STAY
PENDING COMPLETION OF JUDICIAL REVIEW
Appellant, "Erickson"
Chad R. Erickson pro se
Erickson Land Surveys
2165 Woodland Road
Kamiah, Idaho 83536
Respondent, "Board"
THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professional Engineers and Professional Land
Surveyors.
Attorney For Board - ADJUDICATION
Michael J. Kane
Michael Kane & Associates, PLLC
1087 W. River Street, Ste. 100
P.O. Box 2865
Boise, ID 83701-2865

Attorney For Board-PROSECUTION
Kirtlan G. Naylor
NAYLOR & HALES, P.C.
Attorneys at Law
950 W. Bannock Street, Ste. 610
Boise, ID 83702
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Chad R. Erickson L-7157
Erickson Land Surveys
2165 Woodland Road
Kamiah, Idaho 83536
Telephone No. (208) 935-2376,
(928) 575-5710 (cell)
ericksonlandsurveys@gmail.com
Pro Se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.
Chad R. Erickson
Respondent/Appellant, "Erickson"
vs.

CASE NO. CV 2016-44587

Complainant, "Board"
THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professional Engineers and Professional Land
Surveyors.

Board Docket No. FY 11.11
IMMEDIATE REVIEW AND
GRANTING OF PETITION
FOR STAY PENDING
COMPLETION OF JUDICIAL
REVIEW

Complainant/Respondent, "Board"

TO: THE ABOVE-NAMED COMPLAINANT/RESPONDENT (Board), THEIR
ATTORNEY MICHAEL J. KANE, AND THE CLERK OF THE
ABOVE-ENTITLED COURT;

BACKGROUND, CREDENTIALS AND ACCOMPLISHMENTS:
The Board, finding that the Respondent/Appellant (Erickson) was a "brazen, spiteful, unrepentant,
officious intermeddler", and "unable to think of a way to rehabilitate" a first-time offender (see
pages 21 & 22 of Attachment "A" - Final Order), revoked Erickson's license, ending his means of
livelihood.

90

PETITION FOR STAY
1 of 58

The Finding of Fact, Conclusions of Law and Order (Final Order) by the Idaho Board of Licensure
of Professional Engineers and Land Surveyors (Board) was issued on August 17, 2016. The Order
on Motion for Reconsideration was issued on September 15, 2016. See Attachments "A", "B",
"C"&"D".

Mr. Erickson hopes to convince the Court that he isn't so bad as all of that and to allow him to
continue practicing as a Licensed Land Surveyor as a property right protected under the 5th and
14th Amendment of the US Constitution, subject to conformance to appropriate rules. Erickson
will claim that the State has directly impinged upon interests in free speech (discipline for
presentations at survey conventions), free press (retribution for expose magazine articles) and
property (Board of Regents v. Roth 409 U.S. 577 (1972). Erickson will claim defects in the Final
Order in both substance and procedure.

RULES & LAW:
1. Idaho Code 67-5273 and IDAPA 04.11.01.780 allow Erickson 28 days to seek Judicial review
from the date of order on reconsideration.
2. Idaho Code 67-5274 allows the reviewing court to order a stay upon appropriate terms.
3. Board of Regents v. Roth 409 U.S. 564, 571-72 (1972

RELIEF SOUGHT:
A petition to District Court for Judicial Review is justified because Erickson has been denied any
effective Administrative remedy.

The above-named Respondent/Appellant (Erickson) prays to the Second Judicial District of the
State of Idaho, County of Idaho (Court) for an Immediate Stay against the charges, Findings of
Fact, Conclusions of Law, and Order (Final Order) of the above-named Complainant/Respondent
(Board), retro-active to August 17, 2016, the date of the Final Order.

There are three reasons to grant a Stay of the effects of the Order dated August 17, 2016:

A. The number of charges have been whittled down from 49 to 12 charges. Because of
duplications, these 12 charges are really only 6. Erickson believes that these six are as ungrounded
as the ones that have been retired;
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B. Erickson is now serving as an expert witness before the courts in two cases; one state and one
federal: Terry Elam v Allan Scott; and Howell v. BLM, US District Court, Court ofldaho, Case
#3:l 1-CV-00653-IJ. Elam v. Scott is a recent case partially resolving the boundary line mess in
the town of Harpster. In Elam v. Scott, Erickson found the 1898 one inch iron pipe marking the
C-N I/16th comer of Section 33, a real break through. Erickson also addressed the ownership of
the riverbed. Howell v. BLM is a federal case that has been active since 2007 and for the last two
years is in negotiation. Howell periodically calls upon Erickson for survey opinions to rebutt the
Federal claims of divine correctness. To remove Erickson's license, before due process is
complete, will unfairly discredit his testimony and opinion and damage these two clients.
(Erickson's client prevailed in Donovan Brown v. Jacob Similar.)

C. To remove Erickson's license without stay during the Judicial Review period removes his
reputation and livelihood before due process is complete.

To quiet the Court's concern about what Mr. Erickson's behavior might be during the proposed
stay period, please read his Background and Accomplishments in the Affidavit accompanying this
Petition for Immediate Stay.

INDEX OF ATTACHMENTS:
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5-28
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29-32

"B"
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55-58

"D"

Order on Reconsideration

I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge.

DATED this 11th day of October, 2016
CHAD R. ERICKSON, pro se

Chad R. Erickson L-7517
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[ATTACHMENT "A"

BEFORE THE IDAHO BOARD OF LICENSURE OF PROFESSIONAL
ENGINEERS AND PROFESSIONAL LAND SURVEYORS

IN THE MATTER OF
CHAD ERICKSON, P.L.S.
Respondent.

________________

)
)
)
)
)
)
)
)

Docket No.:

FY 11.11

FINDINGS OFFACT,
CONCLUSIONS OF LAW,
ANDORDER

The above-entitled matter came on for hearing on June 20, 2016, and continued through
mid-day of June 22, 2016, before five (5) members of the Idaho Board of Licensure of
Professional Engineers and Professional Land Surveyors ("Board"). The hearing occurred at a
room set aside in the Ada County Courthouse. The Board members acting as hearing officers
were George Murgel (Chairman), George Wagner, Dusty Obermayer, Ray Watkins, and David
Bennion.

Michael Kane appeared as Board counsel.

The Complainant, Keith Simila, was

represented by Kirt Naylor. Chad Erickson appeared without counsel.

I.
INTRODUCTION

On the morning of the third day of the hearing, Mr. Erickson moved for a mistrial and a
continuance and announced that he was leaving the proceedings. The Board conferred and
denied the motion for mistrial. As to the motion for continuance, the Board had not ruled on the
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motion but asked Mr. Erickson to confer with Mr. Naylor. Before the conference, the Board
advised Mr. Erickson that if he left the proceedings, the Board would have no choice but to
continue with the hearing, and advised Mr. Erickson that he would be waiving his right to crossexamine the witness then being examined, Mr. Simila, and would waive presentation of his
defense. During the conference between Mr. Erickson and Mr. Naylor, Mr. Erickson left the
building and did not return. He made no record as to his reasons for leaving beyond his original
reasons for the continuance motion. He has since moved for another continuance, which motion
is dealt with in a separate order.
The primary witness for the Complainant was John Elle, PE, PLS. Mr. Elle testified at
length as an expert to the various counts of the Complaint. Mr. Erickson cross-examined Mr.
Elle for several hours. Mr. Simila testified as the Executive Director of the Board. Mr. Erickson
did not cross-examine Mr. Simila, but as it happens those matters testified to by Mr. Simila
appear to be matters that do not demonstrate a violation of the statutes or rules. Hence, it appears
that Mr. Erickson's failure to cross-examine Mr. Simila was harmless.
Because of Mr. Erickson's refusal to put on a defense, the Board is left to infer his
defenses from his cross-examination of the Board expert, from the various exhibits entered into
evidence on Mr. Erickson's behalf, and from his arguments made during his various objections
or responses to objections.

While this is certainly not a preferable way of determining a

respondent's position on the facts and the law, it is all the Board is left with due to the intentional
decisions of Mr. Erickson.
The Complaint in this matter is broken into six (6) counts, most of which contain
subparts. Some counts rely upon more than one statute or rule. For ease of reference, the Board
will refer to each subpart by count number and paragraph number.
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Upon review of the evidence presented, the Board determines that several of the
allegations made against Mr. Erickson are not violations of the statutes or rules.

As a

preliminary matter, the Board will discuss those allegations and briefly describe the reasons for
dismissing the portions of the Complaint dealing with those allegations.
II.

MATTERS DISMISSED OR WITHDRAWN

A.

Count One, Paragraph 3.

The allegation contained in this paragraph is that a letter was sent to Mr. Erickson by
staff counsel requesting all evidence supporting his conclusions in a record of survey.

In

response to this letter, Mr. Erickson apparently did not provide to counsel a survey report he had
authored. There was virtually no evidence presented as to this allegation. However, the code
section cited by the Complainant, Idaho Code § 54-1208, pertains to the issuance of subpoenas,
not letters, and further gives jurisdiction to the district court to enforce the statute. Because the
law does not support the allegation, this allegation is dismissed.

B.

Count One, Paragraph 5.b.

This allegation stems from a letter of complaint written against Mr. Erickson in 2011.
The allegation contained in the paragraph recites the various accusations brought by Dorothy
Walker and recites her opinions of Mr. Erickson. Ms. Walker's complaint letter - long on
accusations and short on specifics - was one of the precursors to the Complaint brought by the
Board staff in this matter. Her allegations and opinions have been noted, but it does not appear
that she was interviewed by the Board expert, and it appears that some of her claims have been
subsumed into the opinion of the Board expert in regard to his standard of care analysis. Based
on the limited information presented at the hearing, it appears that Ms. Walker's letter of
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complaint, standing alone, does not meet the test for clear and convincing evidence of a violation
of the statute or rule. Hence, this allegation will be dismissed. However, many of the allegations
contained in the Walker letter will be dealt with in the context of the standard of care allegation
discussed below.

C.

Count One, Paragraph 6.

This allegation deals with the failure to set monuments.

The statute cited in the

paragraph post-dates the activities of Mr. Erickson. A suggestion was made that a 22-year-old
Board opinion could be used to rescue the allegation, but the Board is unable to find that opinion.

In any event, the statute at the time spoke for itself and a Board opinion cannot be used to rewrite
the statute to fit the facts. The allegation in this paragraph is dismissed.

D.

Count Two, Paragraph 9.b.

This allegation deals with the primary obligation of all licensees to protect the safety,
health and welfare of the public. The allegation asserts that because Mr. Erickson failed to show
the property of the Grangeville Highway District in a survey he completed and appeared to
indicate that Dorothy Walker was the owner of the land in question, the primary obligation was
violated. While the Board will take up the issue in the context of standard of care, as discussed
below, the Board does not feel there was clear and convincing evidence that the welfare of the
public was affected by Mr. Erickson's error.

Put another way, it does not appear that the

highway district or anyone else suffered or could have suffered any injury as a result of the error.
The allegation in this paragraph is dismissed.

E.

Count Three.

The allegations in this count are complex and voluminous, running to a full seven (7)
pages in the Complaint. The allegations seem to be premised on the notion that Idaho Code §
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31-2709 (stating that no survey not made in accordance with the United States manual of
surveying instructions or the circular on restoration of lost or obliterated comers shall be
considered legal evidence in any court) may be the subject of an independent disciplinary action.
In other words, the allegation seems to suggest that not following one or more of the principles
found within the manual and circular, standing alone, can lead to disciplinary sanctions, as
opposed to discipline for violation of the standard of care. The main premises of the allegations
are not that Mr. Erickson ignored the manual and circular, or deliberately refused to follow the
instructions therein, but rather that he used the manual in an incompetent manner. In other
words, no one has suggested that Mr. Erickson failed to use the manual. Rather, it is alleged that
he reached the wrong conclusions in his survey.
The Board notes that Idaho Code § 31-2709 does not purport to set penalties for using the
manual or circular in an incompetent or negligent manner. While potentially a standard of care
issue, it cannot be said that a surveyor can or should be disciplined simply because he interpreted
the manual or circular in a way that other surveyors would disagree with. Put another way, it is
clear that Mr. Erickson rejected a monument. It appears he did so as a matter of opinion. As
long as the manual and circular were taken into consideration, it cannot be said that the opinion
is ipso facto a violation. Mr. Erickson reached conclusions using the manual or circular that are
contrary to the conclusions of the expert, and indeed appear to be unfounded. Nevertheless, he
did not "violate" the manual or circular.
Had Count Three been charged in the context of standard of care, the discussion would be
different. Because it was not, the Board is constrained to dismiss the count.
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F.

Count Four, Paragraph 24.c.

The allegations in this paragraph are that Mr. Erickson made some comments in a "sworn
declaration" of 2013 to the effect that another surveyor, Ron Brown, had cancer and that his
work may have been affected by medication he was taking for that cancer. The rule cited
pertains to public statements, and makes it clear that a licensee may not commit fraud, violate the
standard of care, or engage in deceit or misconduct when making a public statement in a report.
The Complainant has provided evidence that Mr. Erickson's statements were completely wrong.
Apparently Mr. Erickson misunderstood what years Mr. Brown suffered from cancer. While the
allegations in this paragraph are troubling, missing from the evidence is the actual declaration
written by Mr. Erickson containing these statements. While there seems to be no issue that the
statements were made, the context and circumstances are unclear to the Board. It is unknown
whether Mr. Erickson engaged in willful lying to bolster his position, was relying on bad
information, or simply confused dates. Based on the clear and convincing evidentiary standard
the Board must comply with, the Board does not feel it can reach a conclusion as to this
allegation on the information provided to it at the hearing. The allegations in this paragraph are
dismissed.
G.

Count Five.

This count will be dismissed in its entirety. The count is based upon the rule that a
licensee should not attempt to injure the professional reputation of another licensee or
indiscriminately criticize another licensee. Paragraphs 26.a, 26.b and 26.c were not addressed at
the hearing. Moreover the quotations in paragraphs a and b do not conform to what was actually
written in the exhibits given to the Board, and appear to be paraphrases of the actual language in
the exhibits. None of the statements in 26.a, 26.b or 26.c appear to come within the rule.
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Paragraph 26.d refers to the phrase "two paladins," used by Mr. Erickson in a published
article in a magazine. These two words, standing alone, can be interpreted as laudatory. Given
the context, it appears that Mr. Erickson was engaging in sarcasm. The law is clear under the
First Amendment that a person may publish sarcastic comments without fear of losing a license.
Moreover, one of the surveyors cited in paragraph 26.d was not even mentioned by name in the
article.
Paragraph 26.e pertains to an email by Mr. Erickson to another surveyor, who had been
hired by the Board to investigate a series of allegations, some of which pertained to Mr.
Erickson. Tue email string in question was redacted, but enough information was provided to
indicate that Mr. Erickson indeed made the statement. The law under the First Amendment is
that statements about another person may be actionable when the person making the statements
suggests that he is the possessor of information that is damaging to the individual of whom he is
speaking. However, the only way the statements would be actionable is when there is proof that
the statements were false. In this matter, there was no evidence of the falsity of the statement.
Paragraph 26.f appears to be a statement about the engineering profession in general, and
does not apply to the rule in question.
Paragraph 26.g was withdrawn by the Complainant at the hearing.

H.

Count Six.

This count pertains to an allegation of breach by Mr. Erickson of confidential
communications or information received from his client, Dorothy Walker.

The evidence is

beyond dispute that Mr. Erickson published an article that contained disparaging remarks about
his former client. Tue client took offense, and suggested that she had been defamed. The
problem with this count is that defamation and breach of confidential communication are not the
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same thing. The Complainant provided no evidence of a specific confidential communications,
confidential data, or confidential information that was published in the article without consent of
Ms. Walker. A close review of the article reveals a single paragraph that any reasonable person
would believe to be inappropriate. This paragraph refers to Mr. Erickson's client as always
wanting more than he could give, and implies that the client was pressuring Mr. Erickson to
provide a survey giving her more land than she was entitled. While this may or may not be a
conclusion that Mr. Erickson actually drew, he did not purport to disclose information of a
confidential nature. Indeed, by claiming defamation, the client suggests such discussions never
even occurred. By definition, this cannot be a breach of a confidential communication.
The Board understands the frustration of the client, and rejects the idea that a licensee
may on any occasion openly criticize a client or the client's motivations without foundation.
More of this will be discussed below. For the purposes of this allegation, however, the Board
cannot find that confidentiality was breached. Therefore this count must be dismissed.

m.
FINDINGS OF FACT

The controversy in this matter began with the preparation and stamping of a record of
survey and report of a survey made by Mr. Erickson on behalf of his clients Sydney and Dorothy
Walker. The record of survey was stamped and signed by Mr. Erickson on July 27, 2010. The
record of survey demonstrates that Mr. Erickson rejected an original stone monument, found and
re-monumented by surveyor Carl Edwards in 1977 at the southwest comer of section 24. There
is significant evidence in the record demonstrating that the location of the Carl Edwards
monument had been honored for a period of over 100 years. Mr. Erickson established a comer
over 270 feet south of the Carl Edwards monument, purporting to place the comer on property

FINDINGS OFFACT, CONCLUSIONS OF LAW, AND ORDER - P. 8

100

PETITION FOR STAY
12 of 58

owned by other landowners in favor of the Walkers. In doing so, he either failed to note or
otherwise rejected compelling previous surveys, surveyor notes, maps and other information
indicating the location of the comer. Mr. Erickson authored a survey report dated the same day
as his record of survey, explaining his reasoning, some of which has proven to be significantly
faulty.
For reasons known only to Mr. Erickson, the record of survey failed to show a significant
parcel of land owned by the Grangeville Highway District, while implying ownership of the
parcel by the Walkers. He also engaged in speculation that ultimately turned out to be incorrect,
primarily pertaining to a fence bordering the property of the Badertscher family.
To say that this survey created controversy with the landowners in the vicinity would be
an understatement. The matter has now degenerated into a court action. Multiple parties are
involved in the action.
It appears that at first the Walkers supported the survey completed by Mr. Erickson.
Although what occurred later is not entirely clear, something happened that began to unravel the
relationship. On December 29, 2011, Mr. Erickson sent the Walkers a document titled "Report
on the Southwest Comer of Section 24." This document was unstamped and unsigned. The
report indicates that Mr. Erickson determined that his original survey was erroneous as to his
relocation of the southwest comer. However, he continued to reject the Carl Edwards monument
of the original stone, referring to that stone and his newly monumented comer as "bogus."
Based on the various filings and admissions by Mr. Erickson in the matter, it appears that Mr.
Erickson was willing to relocate the comer to a third location, but only after he was paid for his
work. In other words, Mr. Erickson took no action to memorialize his mistake by filing an
amended comer record or amended record of survey, apparently because the Walkers refused to
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pay him. Although it is somewhat unclear, based upon the state of the testimony by the time Mr.
Erickson left the proceedings, it appears that Mr. Erickson has recanted his 2011 survey report
and is now back to claiming that his original record of survey and survey report were correct as
to the southwest corner.
In March 2015, Mr. Erickson published an article in the American Surveyor magazine,
ostensibly as an instructive device, justifying his rejection of the Carl Edwards corner, but citing
information not mentioned in his original survey report to the Walkers - wet drum scanning and
schoolhouse location. The previous month, he had recorded in the Idaho County Courthouse a
nearly identical document, entitled "Survey Report." This was stamped and dated February 13,
2015. Much of the filing was a justification of the rejection of the Carl Edwards stone. The last
sentence, however, challenged a survey of "Pete Ketchem" [sic]. Mr. Ketcham had been hired
by the Walkers to perform yet another survey of the land in question in this matter, and it appears
Mr. Erickson challenged Mr. Ketcham's conclusions, stating that his findings "disprove" the
corner set by Pete Ketcham.
Pouring gasoline on the fire, Mr. Erickson was critical of his former client, Walker, in
both the article and the survey report. He stated:
Our client thought that we were workers of miracles. But the client wanted more.
She always wanted more and she came to think that a surveyor could do anything
the client asked. Inevitably we parted company over this issue. Since then she
has, in sequence, found two paladins who have moved the SW corner of Section
24 further west into what appears to be her neighbor's property. They and their
"opinions" are now 80' further south and 270 feet west and still going, apparent
next stop Pismo Beach, California.
Exhibit 26d.1, p.6.
From the context of the survey report filed in the courthouse, it appears that the purpose
of the filing was to discredit Mr. Ketcham as one of the paladins.
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By the end of March, 2015, the relationship with the Walkers had deteriorated to the
extent that Ms. Walker was demanding that criminal charges be filed against Mr. Erickson.

A.

Count One, Paragraph 4.

This count alleges a violation of Idaho Code § 54-1215 (a seal, signature and date shall
be placed on all final specifications, land surveys, reports, record of surveys, drawings, plans,
design information and calculations, whenever presented to a client). There is no question
whatever that the December 29, 2011, report sent to Dorothy Walker by Mr. Erickson was not
signed or stamped. Neither was it marked "preliminary" or "draft" or any other similar mark
indicating that the report was not to be relied upon.

In fact, the document is a complete

repudiation of Mr. Erickson's prior work, and it is based on numerous calculations and opinions.
Any reasonable person would view the report as final. The only defense raised by Mr. Erickson,
albeit in questioning of the expert, was to suggest that Ms. Walker was not a client. This is a
specious argument. There was no question that Ms. Walker had paid Mr. Erickson to do the
original survey, his record of survey lists the Walkers as clients, and this report was designed to
amend his previous conclusions and was sent to the Walkers. It also appears that Mr. Erickson
was hoping that his clients would re-engage him. The allegations in this paragraph are sustained.

B.

Count One, Paragraph 5.

This count alleges a violation of Idaho Code § 54-1220, in that Mr. Erickson allegedly
committed fraud, deceit, gross negligence, incompetence and misconduct by failing to show the
property of the Grangeville Highway District on his record of survey. Added to this failure is an
overstatement of the acreage belonging to the Walkers. In short, it is clear and convincing that
the Highway District property is not shown on the record of survey. This information would
have been readily available to Mr. Erickson. While it may not be fraud or deceit, there is no
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question it is gross negligence, incompetence (as defined as failing to comply with the standard
of care) or misconduct. Misconduct, defined by Board rule, includes violating the standard of
care. Not showing the highway district parcel on the record of survey violates the standard of
care. This was the opinion of the Complainant's expert and it was unrebutted. The allegations
of gross negligence, incompetence and misconduct are sustained, and this paragraph are
sustained and allegations of fraud and deceit are dismissed.
C.

Count One, Paragraph 5.a.

This count alleges a violation of Idaho Code § 54-1220 in regard to Mr. Erickson's
survey report of 2010. This report stated in part:
In 1996 the Walkers retained, and paid, Carl Edwards to re-survey the exterior
and subdivision lines of Section 24, T30N, R3E. During the performance of this
work Mr. Edwards apparently failed to respect the fundamental law of original
comers and placed five of his sectional comers in the ·wrong locations, to a
considerable degree.
The errors are in the magnitude of 272', 96.94',
157.19',34.59' and 121.2'. Mr. Edwards' survey was recorded as R.O.S. #S1177.
The Walkers report that they objected to the accuracy of Mr. Edwards survey at
the time. Never-the-less, the Edwards monuments were an invitation for
neighbors to encroach upon the Walker's property from the South, West and
North. At the West boundary of the NWl/4 of Section 24 the neighbors have
accepted that invitation by building fences upon the Edwards lines (see stippled
area on Record of Survey). At no other location have the neighbors taken
advantage of the situation.
The recording of this survey exposes the errors in Mr. Edwards monuments and
thus terminates the invitation to encroach. My survey regards the encroachments
where fences were built to Edward's monuments and lines but disregards any
claims by neighbors who have not built fences to these lines.
Exhibit 1.3, p.11.
The Board views these paragraphs as statements of fact, accusing the neighbors of
capitalizing on an erroneous survey to encroach on the Walker's land, as represented by the
building of a fence. The record is clear that the fence on the west side of the Walker property
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had quite a different history. As described by the landowner, who complained directly to the
Board in 2011:
Mr. Erickson came in creating chaos, disruption, threats, and litigation in his
wake, along with a total disregard for the neighboring property owners who's land
has been worked, improved, occupied, and possessed with agreeing title deeds for
34 -100 years.

On Mr. Erickson's Survey # S-2958 and on page 11 of his coinciding Survey
Report, he falsely accuses us of taking advantage of a 1996 survey of Section 24
done by Mr. Carl Edwards, (a survey we knew nothing about) by building fences
along Mr. Edward's erroneous, according to Mr. Erickson, survey lines on the
western boundary of the NWl/4 of Section 24, and encroaching on his clients, the
Walker's, property. We also find it very interesting that he only accuses two
neighboring property owners at the "West boundary of the NWl/4 of Section 24"
...... And then goes on to state that "At no other location have the neighbors
taken advantage of the situation", when there are "three" neighbors that share that
boundary fence line.

Well, nothing could be further from the truth! The facts are, which Mr.
Erickson so conveniently neglected to find out, is that when we purchased our 20
acre property from the Wiltses in April of 1982, Mr. Edward's survey monuments
of 77, 79, and 82, were already in place and established. We, along with the
Walkers, who had purchased the NWl/4 of Section 24 as well as the NEl/4 of
Section 23 in 1977, and the Wiltses, who had then purchased the NEl/4 of
Section 23 from the Walkers in 1979, all agreed and acquiesced to the description
of our individual properties as per the established Edward's survey monuments.
Shortly after purchasing our property, Mr. Sydney Walker Sr. had Mr. Edwards
shoot a line for him between the two common corners of our three properties at
that time.
From the NWl/4 corner of Section 24, to the NW corner of Section 24, which
divided the entire NWV4 of Section 24 from the NEV4 of Section 23. Mr.
Walker, now deceased, then built a fence between the two monuments, called it
our boundary fence, and it has remained the same to this date. The fact is, the
fence that Mr. Erickson accuses us of building in 1996, was in fact built 27-28
years ago by Mr. Sydney Walker Sr. \and has remained the same unaltered,
unchanged, and until now, the unchallenged acceptable line of occupation and
possession for close to 30 years. However, Mr. Erickson conveniently neglected
to find out the true facts of this situation, and instead, made false accusations
which he then made public record, and of which we never found out about until
this past October. We also find objectionable the fact that anyone with eyes, and
especially a surveyor, can see that this fence line is very old and runs in a
continuous line between the corner and the quarter corner monuments without any
deviations whatsoever. So why was this not considered and/or noted in his survey
and report? Or why were only two property owners in the "NWV4 of Section 24"
accused of encroachment, when there are three property owners that share that
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same fence line as the eastern boundary line of their properties? Mr. Erickson
made no such accusations of the neighbors to our north who share the very same
fence line, and considerably more of it. Again, why was there a false accusation
of encroachment, when anyone could plainly see that the fence very clearly goes
from survey monument to survey monument without deviation? This makes no
sense to us, unless he was doing what his clients, the Walkers, asked him to do.
Exhibit 1.4, pp.2-3 (emphasis in original).
This information was unrebutted by Mr. Erickson. There is no evidence he interviewed
Ms. Badertscher. The Board finds this is a clear and convincing violation, in that Mr. Erickson
was grossly negligent, incompetent (which is defined in the rules as failure to comply with the
standard of care), and engaged in misconduct for a violation of the standard of care.

The

allegations of gross negligence, incompetence and misconduct in this paragraph are sustained.

D.

Count One, Paragraphs 7.a, 7 .b and 7.c.

This count pertains to Idaho Code § 55-1604, which requires a land surveyor to complete
a comer record in each case a comer is established, reestablished, monumented, re-monumented,
restored, rehabilitated, perpetuated or used as a control in any survey.

The evidence is

undisputed that Mr. Erickson did not file comer records as to three (3) separate comers shown in
his record of survey. The evidence is unrebutted, and no excuse of any kind was offered by Mr.
Erickson. The allegations in these paragraphs are sustained.

E.

Count One, Paragraph 8.a.

This count pertains to Idaho Code § 55-1906(2).

The section requires evidence of

compliance with the law of comer perpetuation as set forth in Title 55, Chapter 16, Idaho Code,
to be included in records of survey. Mr. Erickson did not comply with this statute since he did
not evidence prior comer records as to the northwest comer, north quarter comer, and west
quarter comer of section 24, and the northeast comer of section 25. The evidence is undisputed,
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and Mr. Erickson offered no explanation or excuse.

The allegations in this paragraph are

sustained.
F.

Count Two, Paragraph 9.a.

This count pertains to the primary obligation of all land surveyors as set forth in the
Board rules. The primary obligation is to protect the health, safety and welfare of the public in
the performance of professional duties. The specifics of this count deal with the same matter
described in Count One, paragraph 5.a. The Board finds that Mr. Erickson's failure to properly
inquire about the history of the fence in question, and his accusations of encroachment have
created significant legal difficulty to the adjoining neighbor, and because he failed to properly
investigate his accusations he has adversely affected the welfare of the public. The allegations in
this paragraph are sustained.

G.

Count Two, Paragraphs 9.c and 10.a.

The counts in these two paragraphs pertain to the same issue although the first is couched
in terms of failure to honor the primary obligation to protect the welfare of the public and the
second is couched in terms of failure to exercise such care, skill and diligence as others in the
profession ordinarily exercise under like circumstances.
These two counts deal with the central issue in the case - was it or was it not appropriate
to the welfare of the public and within the standard of care to reject the Carl Edwards monument
and relocate and monument a comer some 272 feet south of the Carl Edwards monument?
Given that much flowed from this action as to the Walkers and other landowners, and given that
Mr. Erickson later sought to repudiate his opinion, and then apparently later recanted his
repudiation, the issue is worthy of close scrutiny.
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The Board begins by noting that the credentials of the Complainant's expert were
unchallenged, and that the expert's opinions on the subject were virtually unrebutted by Mr.
Erickson. The expert opined that Mr. Erickson had failed in his primary obligation to protect the
welfare of the public, and violated the standard of care. His reasons for his opinion are set forth
below.
When speaking of the standard of care, one begins with the BLM manual and circular on
the restoration of lost or obliterated corners. The guiding principal for land surveyors is that an
original corner must be honored, despite the potential ability to use modern technology or find
evidence that the original corner was not placed in a precisely accurate location to a level of
mathematical certainty. Given the equipment of the late nineteenth century, and given that the
terrain being surveyed was in some cases difficult to negotiate, it is not surprising that original
corners sometimes do not mathematically agree with what GPS technology now might show.
The aforementioned principal gives landowners repose, and they may develop their land without
fear that surveyors could come along ten years, or fifty years, later and "prove" that the original
corner should have been placed elsewhere. Needless to say, such an action would jeopardize the
rights of innocent individuals, cause expensive controversies, and potentially put landowners in a
situation where they could never be sure of the boundaries of their lands.
Sometimes original corner stones are lost or can be shown to have been moved. In those
cases, a surveyor is charged by the BLM manual and circular to use all evidence available before
resetting the corner.

In this respect, surveyors become detectives, who must review many

different kinds of information, from interviews to fences, from previous surveys to deeds, from
remains of buildings to road locations. It is well below the standard of care to reject locations of
original stone monuments by engaging in speculation, or incomplete and inadequate
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investigation.

As will be seen, it is clear and convmcmg that Mr. Erickson engaged in

insufficient investigation upon unreasonably rejecting an original stone in the southwest comer
of the Walker land and a later monument placed at that location, caused discord among the
landowners in the area, and then admitted that his findings were "bogus."
The evidence is clear that the location of the southwest comer in question had been
undisturbed for approximately 140 years. The location is in accord with the notes of the original
General Land Office ("GLO") survey made in 1873 by surveyor Thompson, another survey in
1897 by surveyor Shannon and confirmed by GLO Special Agent George W. Ball in an
examination of surveyor Shannon's work, a 1922 Bureau of Public Roads plan, a deed pertaining
to the Grangeville Highway District dating to the 1960s, and the fmding of the stone and
remonumenting of it by surveyor Carl Edwards in 1977. Further, there was testimony of Ms.
Hoiland, an elderly woman who has lived on the property all of her life. She told the Board
expert that she was shown a stone at the south 1/4 comer of section 24 by her father when she
was a child. Ms. Hoiland pointed out that position on the ground in the field to the Board expert,
Mr. Elle. The position Ms. Hoiland pointed out fits a calculated position by Hunter Edwards

using the found stone by Carl Edwards at the southwest comer of section 24 within 6 feet.
To further support the stone found by Carl Edwards at the southwest comer of section 24,
an original stone set by Shannon was found at the 1/4 comer common to sections 25 and 26 by
Hunter Edwards, which is approximately 184 feet north of a stone set by county surveyor
Spedden for the same 1/4 comer in 1909. In this case both the original GLO stone set by
Shannon and the stone set by Spedden have both been found. The original GLO stone is the
correct comer and proves county surveyor Spedden was incorrect. This is significant because it
appears Mr. Erickson is heavily deriving his opinion of where the section lines are located based
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on county surveyor Spedden's survey. It seems reasonable to the Board to believe that if county
surveyor Spedden's stone at the 1/4 comer common to sections 25 and 26 is out of place by 184
feet then a similar margin of error could be expected at other locations in the area including at
the southwest comer of section 24.
Based on this evidence, it was the unrebutted testimony of the expert that Mr. Erickson
fell below the standard of care. First, he engaged in unfounded speculation by claiming that the
stone monumented by Carl Edwards was not the original stone. Mr. Erickson arrived at this
conclusion by, among other things, claiming that the stone's markings were not made by the
original surveyor but by a farm implement. There is not the slightest evidence in the record to
support this claim. Indeed, the marks on the stone appear to be intentionally set chisel marks in
the locations described in the original surveyor's notes, in three locations. The stone is made of
basalt and is unlikely to have been marked by an implement running over it in such a way as to
mimic the originally described chisel marks.
Mr. Erickson either did not review or otherwise ignored the field notes of the examining
surveyor (Ball) who reviewed the 1897 survey, which were available through the BLM office in
Idaho.
Mr. Erickson failed to interview Ms. Hoiland, even though she was directly affected by
the interpretations he was making.
Mr. Erickson failed to look for, let alone consider, the 1920 Public Roads map. In
addition, he did not appear to even know about the highway district deed, let alone use it. This
deed not only provided evidence of the proper location of the southwest comer, but also
demonstrated that the Walkers owned less acreage than was noted in Mr. Erickson's record of
survey.
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In his survey report Mr. Erickson also opined that the 1897 surveyor was inexperienced,
intimating that his notes could not be trusted. This appears to be nothing short of speculation.
The special instructions to the surveyor, found in the state BLM office, demonstrate that the
surveyor was instructed in the use of the 1894 BLM manual. It does not appear Mr. Erickson
took this information into account or for that matter even checked into the matter. The 1897
survey was audited by Mr. Ball, and no errors were found in regard to this monument.
For these and other reasons, it was the opinion of the expert that Mr. Erickson should
have followed the BLM manual and the standard of care, and honored the original stone
monument and the monument set by Carl Edwards in 1977. Even if, as Mr. Erickson opined, the
original monument was placed in the wrong location, it should have been honored under the
BLM manual. There is no credible information demonstrating that the following surveyors were
in error when confirming the original stone monument.
In addition to all this, Mr. Erickson admitted to his client that his opinion was erroneous.
Although, he still claimed that the Carl Edwards monument was incorrect, he asserted that his
survey report was "bogus." Yet he made no effort to correct the record in any way. So in the
end, what the client was left with was a useless record of survey and survey report that assigned
to her significant additional acreage at the expense of the neighboring landowners. The Board
finds that it is clear and convincing that Mr. Erickson fell below the standard of care, and that his
actions were adverse to the welfare of the public, in particular the neighboring landowners. The
allegations in these paragraphs are sustained.
One final point needs clarification for the record. The Complainant devoted time at the
hearing demonstrating that it was a standard of care violation for Mr. Erickson to fail to amend
his monumentation and recording of his "bogus" comer. This is in direct violation of BLM
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manual principles, and state law. However, no allegation in the Complaint covers this portion of
the testimony, so the Board must not attempt to discipline Mr. Erickson for this perceived action.

H.

Count Four, Paragraphs 24.a and 24.b.

As explained elsewhere in these findings, IDAPA 10.01.02.007.01 states that licensees
must not violate the standard of care or engage in deceit or misconduct in professional reports
statements or testimony. In this context, it is alleged that Mr. Erickson violated the rule in two
ways; first, by stating that the neighbors of the Walkers engaged in encroachment by building a
fence on Walker land, and second by failing to show the lands of the Grangeville Highway
District in his record of survey.
As explained in the discussion regarding Count One, Paragraph 5, and Count One,
Paragraph 5.a, the Board has found that Mr. Erickson did not comply with the standard of care.
Indeed, the testimony from the expert on these two issues was unrebutted.

Hence, the Board

finds it is clear and convincing that the allegations in Count Four, paragraphs 24.a and 24.b are
sustained.
IV.

CONCLUSIONS OF LAW
The Board, having concluded that Mr. Erickson violated Idaho Code §§ 54-1215, 541220, 55-1604 and 55-1906, the primary obligation of all land surveyors and the standard of care
for land surveyors, as set forth in IDAPA 10.01 .02.004 and 005, must determine what level of
discipline should be imposed.
The Board begins by noting that the violations were not minor, either as a matter of law
or as a matter of fact. Putting at least two families - the Hoilands and Badertschers - in legal
jeopardy without interviewing them to get the facts is bad enough, but doing so while ignoring
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many years of compelling information and fmding reasons to ignore a comer monument that had
been in place for well over a century, based upon significant speculation, is deeply troubling. To
then repudiate the work in writing, without offering to fix the error, compounds the problem. To
then openly malign the client, and file an unrequested report designed to discredit a following
survey made at the client's expense compounds the matter further. In short, Mr. Erickson went
from a hired surveyor relied upon by the client and with a responsibility to the public, to a
surveyor apparently pandering for additional work at the client's expense, to a spiteful officious
intermeddler. He appears to have created great turmoil among the neighbors of the Walkers. The
Walkers, to this very day, have nothing to show for the money they paid Mr. Erickson. Now,
some five years after his first work for the Walkers, the matter still is very much in dispute.
What is striking to the Board is Mr. Erickson's inability or refusal to recognize the
problems he has created, or recognize the flimsy underpinnings upon which he led his client, the
neighbors and the public to the predicament they are now in. Nor does he seem repentant that he
accused the Badertschers of encroaching on land based upon a complete misunderstanding of the
facts. Rather than check out his belief, something he could have done easily by talking to his
own client, he published what in fact turned out to be a total fiction that the neighbors
intentionally encroached on the Walker land.
Instead of approaching the matter with contrition and humility, Mr. Erickson has
attempted to brazen it out, trying at every tum to obstruct, delay or otherwise backhand the
matter. Indeed, Mr. Erickson has gone so far as to assert that the Board's dealing with the chaos
he has created is "juvenile" or illegal.

If all this was not enough, Mr. Erickson abandoned the hearing. Whether the depth of his
failings and the problems he created fmally hit him, or whether he was engaging in yet another
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maneuver to obstruct a fair finding of fact, may not ever be kno'WTl. Suffice it to say that he
waived the presentation of his defense while simultaneously trying to make himself out as a
victim.
Given that there appears to be a complete lack of remorse, and given that Mr. Erickson
appears unwilling to even acknowledge the depth of his violations, let alone rectify them, the
Board can think of no way to rehabilitate him. Moreover, while rehabilitation is a laudable goal ,
the primary duty of the Board is to protect the public. Fining Mr. Erickson, or putting him on a
probationary plan, will not accomplish that goal. Anything short of firm action will enable Mr.
Erickson to place other clients and the public at risk.

V.

ORDER
For these reasons, the Board determines that Mr. Erickson's license must be, and hereby
is, revoked.
IT IS SO ORDERED.

VI.
APPEAL RIGHTS
This is the Final Order of the Board.
A.

Any party may file a Petition for Reconsideration of this Final Order within

fourteen (14) days of the service date of this Final Order. The Board will dispose of the Petition
for Reconsideration within twenty-one (21) days of its receipt, or the Petition will be considered
denied by the operation oflaw. Idaho Code§ 67-5247(4).
B.

Pursuant to Idaho Code §§ 67-5270 and 57-5272, any party aggrieved by this

Final Order, or orders previously issued in this case, may appeal this Final Order and all
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previously issued orders in this case to an Idaho district court by filing a petition in the district
court of the county in which: (I) a hearing was held; (2) the final agency action was taken; or (3)
the party seeking review of this Final Order resides.
C.

An appeal must be taken within twenty-eight (28) days: ( 1) of the service date of

this Final Order; (2) of any order denying petition for reconsideration; or (3) of the failure within
twenty-one (21) days to grant or deny a petition for reconsideration, whichever is later. Idaho
Code § 67-5273. The filing of an appeal to district court does not itself stay the effectiveness or
enforcement of the order under appeal.

DATED this /~day of

A~k.,(f

, 2016.

IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS
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CERTIFICATE OF SERVICE

·1ft,-

I HEREBY CERTIFY that on the_[[_ day of August, 2016, I caused to be served a
true and correct copy of the foregoing document by the method indicated below and addressed to
the following:

Respondent:
Chad Erickson, P.L.S.
2165 Woodland Road
Kamiah, ID 83536
[Email: ericksonlandsurveys@email.com]

_xx_u.s.

Mail

_XX_Email

Attorneys for Board:
_XX_U.S. Mail
Mr. Kirtlan G. Naylor
Naylor & Hales, PC
_XX_ Email
950 W. Bannock Street, Suite 610
Boise, ID 83702
[Emails: kirt@navlorhales.com and tiw@navlorhales.com ]

Original Document Submitted for Retention in
Board's Official File:
Mr. Keith Simila, P.E.
Executive Director
Idaho Board ofLicensure of Professional Engineers
and Professional Land Surveyors
1510 E. Watertower Street, Suite 110
Meridian, ID 83642

_XX_ U.S. Mail
_XX_Email

~~~

MICHAEL J. KANE
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I ATTACHMENT

Chad R. Erickson L-7157
Erickson Land Surveys
2165 Woodland Road
Kamiah, Idaho 83536
Telephone No. (208) 935-2376, (928) 575-5710 (cell)
Email: ericksonlandsurveys@gmail.com

"B"

Pro Se

BEFORE THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND PROFESSIONAL LAND SURVEYORS
IN THE MATTER OF

Docket No. FY 11.11

KEITH SIMILA, P.E.
EXECUTIVE DIRECTOR

MOTION TO RECONSIDER

Complainant

CHAD ERICKSON,
License No. L-7157
Respondent.

FACTS & OVERVIEW
On page 419 and 420 of the transcript of the June 20-22 hearing Respondent learned that, without his
councel's presence or permission and over his councel's objection, which was voiced on the first day
of hearing, part of the Deposition of February 16, 2016 was read into the record, but not all. As if it
was not bad enough that the Deposition was used despite councel's objection that it was obtained
under duress, as evidenced by pages 28-32, 119-120 and 155-156 of that deposition, the Complainant
and Board proceeded to rummage through the Deposition, by design extracting parts out of context,
prohibiting and preventing the Board from seeing the context and producing an unfavorable and
prejudicial record.

MOTION TO RECONSIDER
117AND EMERENCY

sfifT~N FOR STAy
29 of 58

LAWS&RULES
IDAPA 04.11.01. 740.02 requires that "Every final order issued by the agency head must contain or be
accompanied by a document containing the following paragraphs or substantially similar paragraphs."
This is to be followed by a reference to Section 67-5246(4), Idaho Code under which reconsiderations
may be considered and granted.

RELIEF SOUGHT
1. That in light of the deposition being obtained under duress and used over the objection of the
Respondent and out of context, the facts of the case were poisoned. Respondent requests that
references to and use of the deposition of 2-16-16 be struck from the record and, as provided by
67-5246(4), and the August 17, 2016 FINDING OF FACT, CONCLUSIONS OF LAW, AND
ORDER be reconsidered.

2. That, using Mr. Kirtland Naylor's creed found on page 427 of the transcript of the hearing, "Don't
treat an incident like a pattern and don't treat a pattern like an incident," there being no other

complaints from the public in the 22 year record of Respondent being licensed as a Land Surveyor in
the State of Idaho, a stay of this severest of disciplinary actions available to the Board, the revocation
of licensure, be reconsidered and stayed until the process of Reconsideration and Appeal be
completed. This Stay is particularly important since the Respondent is an expert witness in two
on-going litigations, one State and the other Federal.

3. The required paragraphs contained in the Order of August 17, 2016 do not reference the correct
section of 67-52 and therefore do not conform to IDAPA 04.11.01.740.02. Petition is here made to
void the order of August 17, 2016.
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DATED this 30th day of August, 2016
CHAD R. ERICKSON, pro se

Chad R. Erickson L-7517

VERIFICATION
STATE OF IDAHO
County of Idaho

)
) ss.
)

Chad Erickson, being first duly sworn, deposes and says:
That I am Chad R. Erickson, the Respondent in the above-entitled action; that I have read
the foregoing Motion for Reconsideration and Emergency Stay and know the contents thereof;
and I certify that the same is true of my own knowledge, except as to matters which are therein
stated upon my information or belief, and as to those matters I believe to be true.
I certify, under penalty of perjury, that the foregoing is true and correct.

t!kf-/~ ~Ld.4-Chad R. Erickson

SUBSCRIBED AND SWORN to before me this 30th day of August, 2016

NOTARY PUBLIC
Residing in Kamiah, Idaho
My Commission Expires May 25, 2017
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CERTIFICATE OF SERVICE
I hereby certify that on the 30th day of August, 2016, I caused to be served, by
the method(s) indicated, a true and correct copy of the foregoing upon:

Michael J. Kane
Michael Kane & Associates, PLLC
1087 W. River Street, Ste. 100
P.O. Box 2865
Boise, ID 83701-2865
Attorneys for the Board

~US Mail
Facsimile
_ _ Hand Delivery
_L Email: mkane@ktlaw.net

Original Document Submitted for
__!__ US Mail
Retention in Board's Official File:
Facsimile
Mr. Keith Simila, P.E.
_ _ Hand Delivery
Executive Director
_!_ Email: keith.simila@ipels.idaho.gov
Idaho Board of Licensure of Professional
Engineers and Professional Land Surveyors
1510 E. Watertower Street, Suite 110
Meridian, ID 83642

Chad R. Erickson
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I ATTACHMENT

Chad R. Erickson L-7157
Erickson Land Surveys
2165 Woodland Road
Kamiah, Idaho 83536
Telephone No. (208) 935-2376, (928) 575-5710 (cell)
Email: ericksonlandsurveys@gmail.com

"C" I

Pro Se

BEFORE THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND PROFESSIONAL LAND SURVEYORS
IN THE MATTER OF

Docket No. FY 11.11

KEITH SIMILA, P.E.
EXECUTIVE DIRECTOR

AMENDED MOTION TO
RECONSIDER AND STAY

Complainant

CHAD ERICKSON,
License No. L-7157
Respondent.

This motion adopts the Motion To Reconsider of 8-30-2016 in its entirety and amends it as follows:

FACTS &OVERVIEW
While Idaho Code §67-52-46(4) provides only 14 days to move for a Reconsideration of a Final Order,
IDAPA 04.11.01.305 provides for a liberal amending of such a motion. This course is now necessary
because from the receipt of the Order to the required day of return mailing there were only nine days
and nine days most certainly was not enough time to review and respond to a 24 page Order. No
provision in the rules appears to allow for a continuance, and, historically, it is evident that the Board
would not have granted one anyway.
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1. FAULTY STATUTORY REFERENCE, page 1 of Order, Appeal Rights: The Respondent
discovered the error of statute reference on the day Respondent intended to mail the Reconsideration.
The incorrect reference to §67-52-47(4) had erroneously informed the Respondent that Emergency
Proceedings had been implemented and the revocation of Respondent's license was already in effect.
This incorrect reference may have been a slight-of-hand trick to bolster the Order's concluding words:

"For these reasons the Board determines that Mr. Erickson's license must be, and hereby is revoked".
Some time was wasted by the Respondent in studying for, and composing of, a request for Emergency
Stay, when in fact the correct reference of §67-52-46 sets forth that the suspension of Respondent's
license is not effective until the Board rules upon his Motion for Reconsideration.

In the rush to prepare a Motion of Reconsideration that reflected the faulty statutory reference, it was
necessary to discard much of the motion. If it had not been for this confusion an Amended motion
would not have been necessary.

The faulty reference is in violation of one of the few and rare rules to which the Legislature and
Governor of Idaho have declared that all agencies of Idaho MUST conform. If licensees could change

must to may, as the Complainant proposes to do here, there would never be substance to any Complaint.

2. OBJECTION TO THE USE OF THE DEPOSITION OF 2-16-2016: While Respondent
acknowledges that he was ill-prepared for the Hearing of June 20-22 (the result of a long chain of
denied continuances), was over-whelmed by the wagon load of Exhibits from the Complainant, and
mis-understood the meaning of the term "stipulation", never-the-less, because the deposition of
2-16-2016 was obtained under duress over the Respondent's objections (see pages 28-32, 119-120 and
155-156) the Respondent has consistently objected to the use of the deposition.
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Using duress during part of the deposition tainted the entire deposition. Allowing any of the deposition
to be used in the Hearing taints the whole proceeding.

IDAPA 04.11.01.557 reads in part, "A stipulation binds all parties agreeing to it only according to its
terms." Respondent's actions show that the exclusion of all parts of the said deposition has always been
his terms for stipulation of Complainant's exhibits. Furthermore, IDAPA 04.11.01 .557 reads, "The
agency is not bound to adopt a stipulation of the parties", which allows the Board to preserve the
Respondent's terms. Though it had the ability to do so, the Board failed to protect the terms of the
stipulation, and, under the 5th and 14th Amendments, failed to protect the Respondent's right to remain
silent on certain issues.

3. DUE PROCESS, DENIAL OF CONTINUANCE: During the course of this case there were two
Orders for continuance which were initiated by the Complainant (See Attachments A & B). In these the
Complainant and the Board repeatedly acknowledged "... that the issues in this matter are complex... "
and used these statements to justify granting its own continuances.

During the course of this case there have been four motions for continuance by the Respondent. Only
the first of the Respondent's continuance was granted and in this lies a study in the advantages of
adhering to Due Process. Subsequent to the December 2, 2015 Order granting Respondent's first
request for continuance, the Respondent, in a timely manner, completed his Answer of January 15,
2016. The Answer is 19 pages long and includes 149 separate responses, defenses and counterclaims.
Bear in mind that the Complaint had 31 paragraphs, was 21 pages long and included the review of
Federal survey projects. For cause, no count from the original Complaint survive the Respondent's
Answer. During the Hearing and in the resulting Order nine counts were dismissed, all for reasons that
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were already listed in the Answer of January 15, 2016. How much better it would have been if this
unwieldy proceeding had been streamlined by several summary judgments, strikings and clarifications?
Such was Respondent's intention.

Such was not to be. On March 9th, 2016 the Complainant sabotaged the proceeding by introducing a
second frivolous complaint (time has shown the second complaint to be considered expendable by the
Board). The stumbling of this case had its origin in the moment that the second complaint was
introduced and the Respondent's request for a second continuance was denied. Like dominoes, the
effects of an unwieldy complaint, coupled with this additional work load and denial of continuances, led
to the Respondent being unprepared for the hearing and eventually to physical and mental exhaustion
during the hearing (see Motion for Continuance dated 6-27-2016).

What started as a lucid, intelligent, and well-thought-out Answer, which was a product of good process,
turned into babbling injustice when due process was ignored.

Furthermore, the Complainant continued harassing and sabotaging the Respondent's efforts at every
opportunity; witness the Complainant badgering the Respondent two days before the Respondent's
response was due at District Court, in full knowledge that it would be impossible for the Respondent to
prepare (see Attachment "C"), or dog-piling the Arizona Board onto the Respondent (see Attachment
"D", received two days after Kirtlan Naylor asked Respondent how things were going in Arizona).

In all of this it must be noted that it is not unusual for a contested Complaint before this Board to have a
duration three times as long as this case. Yes, a year and a half to arrive at a Final Order. The Board
was alarmed by Respondent's Answer, elected to press for "speed and economy" and let the devil have
"justice".
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4. DUE PROCESS, IMPARTIAL AGENCY HEAD: "An impartial decision maker is an essential

right, in civil proceedings as well." Goldberg V. Kelly, 397 US 254, 271 (1970). The violation of this
principle is exposed in Respondent's Affidavit of Board's Prejudice, which is a part of the Record.
Additionally, on page 21, third paragraph of the Order this problem manifests itself: "Indeed, Mr.

Erickson has gone so far as to assert that the Board's dealings with the chaos he has created is
''juvenile" or illegal. The question must be asked, "why is the Adjudicator associating with and
defending the Prosecution?" This is as inappropriate here as a judge chastising the defense for being
critical of "his" prosecutor.

Where an administration had submitted proposed rules for that administration to the legislature, had
encountered opposition from an individual and as a result of that individual's opposition had suffered
embarrassment and eventually failed to have the new rule, the Court will ask, not whether the
Administrative Board is actually, subjectively biased, but whether the average judge in his position is
"likely" to be neutral, or whether there is unconstitutional "potential" for bias.

5. DUE PROCESS, VAGUE & ARBITRARY: Because the Respondent concluded that the Carl
Edwards' stone near the SW comer of Section 24 was not the original 1873 GLO stone, and, in any case
was out of position by 272 feet, the Board finds that the Respondent, in being "grossly negligent,
incompetent, and harming the public", violated the "Standard of Care,". (See Order, pages 5 & 19)

The problem here is the vagueness of the undefined terms. What was there to warn the Respondent that
he would lose his livelihood if he dared to question a stone that was 50% too small, had agricultural
marks upon it, was 300 feet± out of position by GLO topo calls, 1909 County Surveys and the 1915
Stony Point School survey? What was there to warn the Respondent that he would lose his honor, his
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reputation, his soul? Important elements of Idaho Code 54-1215(3.b), 54-1220(1); IDAPA
10.01.02.004, 005, 007 and .010 are vague, and correspondingly the resulting actions of the Board are
arbitrary, capricious and discriminatory.

This is further borne out by an appeal to Curd v. Kentucky Board For Surveyors, 304-308, wherein is
stated: "... we find that land surveyors of common intelligence would have to guess at the meaning of
"gross negligence" or "incompetence" or further, what is "likely to deceive the public" ...

Also Smith v. Goguen, 415 U.S. 566, 572-73, 94 S.Ct. 1241, 39 L.Ed.2d 605 (1974) "(outlining that to
satisfy a vagueness challenge, a statute must: 1) provide fair notice to those targeted by the statute, by
containing sufficient definiteness so that ordinary people can understand what conduct is prohibited and
2) it must have been drafted in such a way to discourage arbitrary and discriminatory enforcement.)

6. DUE PROCESS, DISCLOSURE: The Board has never responded to my requests for disclosure,
except by accident when their Agency Record contained a document that the Board had been hiding for
over a year.

7. DUE PROCESS, PRESUMPTION OF INNOCENCE: On pages 21 and 22 of its Order, the Board
stated that, for daring to stand up for his rights in court, the Respondent was "obstructing and delaying".
Also that Respondent lacked "remorse" because he did not appear "contrite" during the trial. Further,
the Board cried that the Respondent should have "acknowledged the depth of his violations" two months
before the verdict was given.
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All of this belies the Board's opening statement at the Hearing: "The burden of proof rests upon the
prosecutor and the proof must be clear and convincing." Instead, we appear to have an open and shut
case, now the Board just has to find something that will stick.

8. TIME LIMITS: IDAPA 10.01.02.011 reads, "The Board will not accept an affidavit more than two
years after discovery of the matter by the complainant". In this instance the Complainant, the Executive

Director of the Board, discovered the matter 4 1/2 years previous, on February 11, 2011, when Mrs.
Badertscher submitted her letter. The Board could, and did, continue the Badertscher complaint, though
the continuance was untimely, but this rule prohibited the Board from accepting (or initiating) a new
complaint on matters known for more than two years.

9. FIRST AMENDMENT - FREEDOM OF THE PRESS: This Complaint and its resulting Order are
the end product of the Board's retaliation against the Respondent for opposing their political efforts and
for publishing that opposition in the press. The Board's Executive Director, Keith Simila, was the
instigator of the said political action and the target of Respondent's opposition in the press. Yet here
Simila is, authoring a complaint in obvious retaliation and suppression of free speech. These facts were
set forth in the AFFIDAVIT OF BOARD'S PREJUDICE, submitted to the Idaho Board of Licensure of
Professional Engineers and Professional Land Surveyors (Board) at the beginning of the hearing on
June 20th, 2016.

10. RE-ASSERTION OF ANSWER: This motion for Reconsideration adopts each claim and defense
promulgated in the Answer of January 15, 2016.
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11. SW CORNER OF SEC. 24, pages 4, 9, 15, 17-19 & 23: The accusations made about the SW
corner of Section 24 is that the Respondent failed to protect the welfare of the public, fell below the
Standard of Care, failed to exercise care, skill & diligence and committed deceit and misconduct.

Land Boundary Surveyors are charged with making the best determination with the information
available at the time. They do not guarantee that new information will not come forth in the future, nor
that such information will not affect their current determinations. See Yellowstone v. Burgess 843 P.2d
341 (1992) wherein is stated on the top of page 10: "The testimony established that two surveyors, both

meeting surveying standards, may find different corner locations for obliterated corners with neither of
them being negligent."

After completing the survey for Dorothy Walker on July 27, 2010, the Respondent discovered in the last
half of 2011 a way to increase the clarity of old aerial photographs, to a remarkable degree. This was a
time consuming and expensive project but when the results came in, the additional clarity was both a
blessing and a curse. A blessing in that now we could see clearly the Stony Point School House and
fences on two sides of the property, however a curse in that when the photo scale was determined a
possibility arose that Respondent's SW corner of Section 24 should be about 30 feet further south.

Sometime in November of 2011 Mrs. Walker had discharged the Respondent as her surveyor,
principally because he would not move the section corners to where she wanted them. Her attorney had
informed the Respondent that "he knew a surveyor who would" and that was the end of that.
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The Respondent then approached Mrs. Walker for re-employment, for two reasons, 1. For "standing" to
make a new determination for her, and 2. The funding of further research to confirm his hunch that the
SW corner of Section 24 should move 30 feet further south. It was no go because Mrs. Walker had
already retained Steve Wellington as her surveyor. When the Respondent then contacted Mr.
Wellington, Wellington stated that he had resolved the SW corner of Section 24 in a different manner
from Respondent but that his result fell within one foot of Respondent's 2010 monument and that
Wellington would accept that monument. There was obviously no need for Respondent to proceed
further.

Yellowstone v Burgess states; "We conclude that a surveyor who complies with rules and regulations as
set forth in the approved source, currently the 1973 Manual of surveying Instructions, and who uses the
best evidence obtainable meets the standard of care required for Registered Land Surveyors."

Obviously there is no violation of the Standard of Care in changing one's mind when new information is
available. This case is right on point because, like the Respondent, the Montana surveyor changed his
mind twice, eventually ending up right back where he started from.

It was unfortunate for the Respondent that his research, discoveries and resolutions led him in a similar

circular path, it has brought him grief, but there was no violation of the Standard of Care or an attempt
to harm the public, quite the opposite. "An evidentuary admission as contained in Respondent's
preliminary Survey Report is not conclusive and is always subject to explanation or contradiction." 2J

Strong, McCormick on Evidence §254 (4th Ed. 1992).
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12. UNSTAMPED AND UNSEALED SURVEY REPORT (A at page 11); This Count is marked by
two illogical conclusions: 1. "There is no question whatever that the December 29, 2011, report sent to

Dorothy Walker by Mr. Erickson was not signed or stamped.. Any reasonable person would view the
report as final." and 2. "The only defense raised by Mr. Erickson ...was to suggest that Ms. Walker was
not a client. This is a specious argument.. .lt also appears that Mr. Erickson was hoping that his clients
would re-engage him."

Perhaps a metaphor will help. Suppose a District Prosecutor's assistant comes rushing into the court
room just before closing argument, breathlessly exclaiming, "/ got it, I got it. An affidavit from the

defendant's cellmate declaring that the defendant boasted to him of killing the victim, giving 24 pages of
gory detail about the stabbing and beheading!!" The Prosecutor enters the affidavit as evidence and
lays it on the Judge's desk. The Judge says, "But this affidavit isn't signed or notarized." Picture the
pandemonium that ensues when the Prosecutor informs the Judge, "Any reasonable person would view

the report as final."

In answer to the conclusions and charges, the report given to Mrs. Walker was not fmal and she was not
a client at the time, a necessary component ofldaho Code 54-1215. These facts do not allow charging
the Respondent under that rule.

13. FINDINGS THAT ARE IN ERROR: Page 14, D & E; page 17, entire 2nd paragraph; page 18,
paragraphs 4 & 5. These erroneous findings demonstrate that the Board's ultimate finding is in error.

14. TO FACJLITATE APPEAL THE BOARD FA1LED TO APPORTION THE SANCTION
AMOUNG THE VARIOUS VIOLATIONS":
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15. "UNREBUTTED" or "UNDISPUTED", (Page 12, Line 4; Page 14, Line 8, 17, 18 & 23; Page 16,
Line 2; Page 18, Line 5; and Page 20, Line 12.): The Board was very fond of these two words in its
Order but, except for the witness himself, anyone who saw the Respondent's cross of the prosecution's
expert witness would not use them. If something slipped through the cross without being rebutted it
was certainly caught by the Answer of January 15, 2016.

16. WALKER V. HOILAND, LONG TIME: It was often stated in the Order that it was the
Respondent who caused the contention and litigation in the neighborhood of Section 24 (page 9, second
paragraph; page 15, F; page 20, last paragraph; page 21, entire page.) Walker v. Hoiland was in
existence long before Respondent was retained by the Walkers, and if the Walkers had accepted his
determinations all would now be relatively calm and resolved. To bring understanding to the situation,
a joke has long circulated in the Grangeville area that the medical profession there has three vital
statistic to determine life: 1. Pulse, 2. Respiration, and 3. Have they been sued by Dorothy Walker.

17. "IT APPEARS", page 9, line 12, 13 & 19; page 10, last paragraph; page 11, line 14; page 19, line2;
page 22, line 7: This is another favorite word of the Board but the Respondent fails to understand how
any claim beginning with the phrase, "it appears", could ever be considered "clear and convincing".

18. LACK OF SKILL ON THE PART OF THE ARBITRATOR:
A. Page 18, second paragraph; "There is not the slightest evidence in the record to support
this claim" (that the stone was marked by a disc).
B. Page 19, last paragraph; "Failure to file a state mandated survey record is a Federal
Violation" (paraphrased).
C. The Conclusion of Law is entirely argumentative, it contains no conclusions of law.
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D. Page 14, second paragraph; "There is no evidence he interviewed Ms. Badertscher. The
Board finds this is a clear and convincing violation, in that Mr. Erickson was grossly
negligent, incompetent (which is defined in the rules as failure to comply with the standard of
care), and engaged in misconduct for a violation of the standard of care. The allegations of
gross negligence, incompetence and misconduct in this paragraph are sustained." Actually
the Respondent did interview Ms Badertscher, twice, so one might as well say, "There is no
evidence the Respondent did not interview Ms. Badertscher". In either case nothing is clear
and convincing.
E. Unhelpful and inflammatory words in the Conclusions of Law.

All of these speak to the lack of skill on the part of the Arbitrator, indicating that pages 8 through 23 of
the Order were not composed by Council Mike Kane. These pages appear to have the psychological
fingerprints of Kirlan Nayor, Keith Simila or John Elle each of whom were on the prosecution side. The
only other candidate would be Glen Bennett, who was bumped off of the Board for being biased.

Whatever, the point is that the lack of skill on the Arbitrator's part precludes due process. "A judgment

will be termed an abuse of discretion if the adjudicator has failed to exercise sound, reasonable, and
legal decision-making skills." (Cornell Law School)

19. A listing of these rebuttals do not preclude the presence of others.
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LAWS &RULES
Idaho Code 54-1215
Idaho Code §67-52-46(4)
Idaho Code §67-52-47(4)
IDAPA 04.11.01.305
IDAPA 04.11.01.557
IDAPA 04.11.01.740.02
IDAPA 10.01.02.011
Curd v. Kentucky Board For Surveyors
Goldberg V. Kelly, 397 US 254,271 (1970)
Smith v. Goguen, 415 U.S. 566, 572-73, 94 S.Ct. 1241, 39 L.Ed.2d 605 (1974)
Yellowstone v. Burgess 843 P.2d 341 (1992)

RELIEF SOUGHT
1. To re-issue the Order with corrected "Appeal Rights" as required by law.

2. Declare a mistrial and retry without the Deposition of 2-16-2016.

3. Declare a mistrial for abuse of process.

4. The bias of the Board is evident in many forms and are of record. The potential for bias is also large.
On these points the Respondent requests a mistrial and change of venue.
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5. Respondent claims that important elements ofldaho Code 54-1215(3.b), 54-1220(1); IDAPA
10.01.02.004, 005, 007 and 010 are vague, and correspondingly the resulting actions of the Board are
arbitrary, capricious and discriminatory. Curd v Kentucky was on point. Respondent petitions that the
Order and case be reconsidered in this light.

6. Respondent petitions for dismissal based upon abuse of process in the form of non-compliance by
the Board to requests for discovery.

8. That, in the light of the time limit of 2 years, Respondent prays the Board reconsider its findings and
order and eliminate all events and complaints limited by that time.

9. That all counts involving Freedom of the Press (magazine article) in any manner be reconsidered.

11. That Respondent's approach to Mr. Walker in an effort to correct a supposed error was
commendable. Respondent observes that the Board has been in error wherever it addressed the SW
comer of Section 24 and prays that the Board reconsider its findings and Order thereat.

18. Respondent seeks a mistrial because the Arbitrator obviously lacked skill and this condition defeats
due process and encourages undue discrimination.

It would also appear that justice would best be served if the object of the Respondent's magazine article,
Keith Simila, was not the scrivener nor the prosecutor in this case. This smacks too much of corruption.
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The Respondent having been almost single-handedly responsible for defeating the Board's attempt to
remove the boundary experience requirement from licensure, it would also seem best for justice if the
the Board was not the Arbitrator in any subsequent hearing. In other words, for the sake of
unprejudiced justice, there must be a change of venue.

There are two reasons to grant an emergency stay of the effects of the Order dated August 17, 2016: 1.
The numerous faults of the proceedings will inevitably lead to a successful appeal; and 2. The
Respondent is now serving as an expert witness before the courts in two cases, one state and one
federal.

DATED this 12th day of September, 2016
CHAD R. ERICKSON, pro se

Chad R. Erickson L-7517

AMENDED MOTION TO RECONSIDER AND STfflll~ON FOR STAY
135
47 of 58

VERIFICATION

STATEOFIDAHO
County of Idaho

)
) ss.
)

Chad Erickson, being first duly sworn, deposes and says:
That I am Chad R. Erickson, the Respondent in the above-entitled action; that I have read
the foregoing Amended Motion for Reconsideration and Stay and know the contents thereof; and
I certify that the same is true of my own knowledge, except as to matters which are therein stated
upon my information or belief, and as to those matters I believe to be true.
I certify, under penalty of perjury, that the foregoing is true and correct.

~/~L4~--Chad R. Erickson

SUBSCRIBED AND SWORN to before me this 12th day of September, 2016

NOTARY PUBLIC
Residing in Kamiah, Idaho
My Commission Expires May 25, 2017
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CERTIFICATE OF SERVICE
I hereby certify that on the 12th day of September, 2016, I caused to be served, by
the method(s) indicated, a true and correct copy of the foregoing upon:

Michael J. Kane
Michael Kane & Associates, PLLC
1087 W. River Street, Ste. 100
P.O. Box 2865
Boise, ID 83701-2865
Attorneys for the Board

_!_US Mail
Facsimile
__ Hand Delivery
_x_ Email: mkane@ktlaw.net

Original Document Submitted for
_!_ US Mail
Retention in Board's Official File:
Facsimile
Mr. Keith Simila, P.E.
__ Hand Delivery
Executive Director
~ Email: keith.simila@ipels.idaho.gov
Idaho Board of Licensure of Professional
Engineers and Professional Land Surveyors
1510 E. Watertower Street, Suite 110
Meridian, ID 83642

Chad R. Erickson
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ENGINEERS AND PROFESSIONAL LAND SURVEYORS ·

IN THE MATTER OF
CHAD ERlCKSON, P.L.S.
L-7157
Respondent.
________________

)
) DocketNo.:
)
) ORDER
)
)
)
)

FYll.11

The complaint by Diane Badertscher pertaining to Chad Erickson, came before the Idaho
Board of Licensure of Professional Engineers and Professional Land Surveyors (hereinafter
"Board") in the fo1m of a preliminary investigation pe1taining to the allegations of various
violations of the Board's Rules for Professional Responsibility.
Upon preliminary inquiry, it was determined the complaint contains multiple allegations
involving complex issues.
Idaho Code§ 54-1220(2) states in its entirety:
All charges, unless dismissed by the board as unfounded or trivial, or unless
settled informally, shall be heard by the board within six (6) months after the date
they were received at the board office unless such tin1e is extended by the board
for justifiable cause.
Based upon the fact that the issues in this matter are complex and pertain to matters that
. required ftnther investigation and in order to explore possible alternative dispute resolution as .·
encouraged. in the Idaho Rules of Administrative Procedure of the Office of the Attorney

ORDER.:. I
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BEFORE THE IDAHO BOARD OF LICENSURE OF PROFESSIONAL

ENGINEERS AND PROFESSIONAL LAND SURVEYORS

)
) Docket No.:

IN THE 1'-·1ATIER Of

FY 11.11

)

) ORDER

CHAD ERICKSON,
License No : L7157
Respondent.

____________ _ ___ _

)
)
)
)

The complaint by Doris Walker pertaining

lO

Chad Erickson, came before the Idaho

Board of Licensure of Professional Engineers and Professional Land Surveyors (hereinafter
" Board") in the form of a preliminary investigation pertaining to the allegations of various
violations of the Board's Rules for Professional Responsibility.
Upon preliminary inquiry, it \Vas determined the complaint contains multiple allegations

involving complex issues.
Idaho Code § 54-1220(2) states in its entirety:
All charges, unless dismissed by the board as unfounded or trivial, or unless
settled informally, shall be heard by the board \Vithin six (6) months after the date
they \Vere received at the board office unless such time is extended by the board
for justifiable cause.
Based upon the fact that the issues in this matter are complex and pertain to matters that
required further investigation and in order to explore possible alternative dispute resolution as
encouraged in the Idaho Rules of Administrative Procedure of the Office of the Attorney

/{_J//,'o t? ,hJr

ORDER-1
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Kirtlan G. Naylor
[ISB No. 3569]
NAYLOR& HALES, P.C.
Attorneys at Law
950 W. Bannock Street, Suite 610
Boise, ID 83702
Telephone No. (208) 383-9511
Facsimile No. (208) 383-9516
Email: kirt@naylorhales.com
Attorneys for Complainants/Respondents

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
CHAD ERICKSON,
Case No. CV-2016-44587
Respondent/Appellant
COMPLAINANTS/RESPONDENTS'
MOTION TO SHORTEN TIME

V.

THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and KEITH
SIMILA, in his capacity as Executive Director of the
Idaho Board of Li censure of Professional Engineers and
Professional Land Surveyors.
Complainants/Respondents.
Complainants/Respondents Idal10 Board of Licensure of Professional Engineers and
Professional Land Surveyors and Keith Simila, by and through their attorneys ofrecord, Kirtlan G.
Naylor of the law firm Naylor & Hales, P.C., move this Court to shorten time for decision on
Respondent/Appellant's Petition for Order to Stay and Complainants/Respondents' Objection
thereto.
This request is being made because the administrative hearing in Docket No. FY 11.11,
which Erickson seeks to stay, is scheduled to commence on the morning of June 20, 2016, and the
COMPLAINANTS/RESPONDENTS' MOTION TO SHORTEN TIME - 1.
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June 8, 2016, deadline for the filing of pre-hearing memorandum, witness lists, and exhibits/exhibit
lists is now only one week away. Accordingly, Complainants/Respondents ask this Court to issue
a decision on the pleadings as soon as possible before June 8, 2016.

Alternatively,

Complainants/Respondents ask this Court to set the matter for an expedited telephonic hearing at
the Court's earliest convenience before June 8, 2016.
DATED this pt day of June, 2016.
NAYLOR & HALES, P.C.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 1st day of June, 2016, I caused to be served, by the
method(s) indicated, a true and correct copy of the foregoing upon:

_1....

Chad R. Erickson
2165 Woodland Rd.
Kamiah, ID 83536
Respondent/Appellant

_i,_

U.S. Mail
Federal Express
Fax:
Email:
ericksonlandsurvey@gmail.com

U.S. Mail

Michael J. Kane
Michael Kane & Associates, PLLC
1087 W River Street, Ste. 100
PO Box 2865
Boise, ID 83701-2865
Attorney for the Board

y

Federal Express
Fax: (208) 342-2323
Email: mkane@ktlaw.net

----···

7428_!5 Mot to Shorten Time_FINAL.wpd
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MARK BRNOVICH
ATTORNEY GENERAL

MICHAEL RAINE
ASSISTANT ATTORNEY
GENERAL

OFFICE OF THE ARIZONA ATTORNEY GENERAL
LICENSING ENFORCEMENT SECTION

2/18/2016

Chad Erickson
Erickson Land Surveys
2165 Woodland
Kamiah, ID 83536
Erickson Land Surveys
190 W. Continental Drive #216-218
Green Valley, AZ 85622
Re: Arizona Board of Technical Registration Subpoena
Mr. Erickson,
As you should recall, we have corresponded on numerous occasions regarding the Board of
Technical Registration subpoena that was served on you and to which you raised several objections. I
attempted to work through those objections with you, but ultimately we did not reach any agreement
and you never submitted any responsive documents. Although this has sat for a couple months, my
schedule is opening up and I am going to file the complaint in superior court on Monday to enforce the
subpoena. Before doing that, I wanted to see if you felt, based on our prior discussions, that anything
has changed that would make it worth our while to have a chat and see if we can work out some
compromise.

I think where we left off this was what I was asking for: ( 1) a list of surveys that you have done
in Arizona over the time period identified in the subpoena. The purpose of which is to determine how
many engagements you had without a firm registration. (2) Copies of any "discovery report" that you
have done in Arizona or for an Arizona client. While I have not agreed that the subpoena was
burdensome or overbroad in its original form, I don't think it can be disputed that the above request is
narrower and should pose a lesser burden for compliance.
Please let me know by Monday if you want to discuss this further because you intend to produce
some responsive documents. If you have not changed your position, I'd like to know that, but there is
no need to take the time to reiterate that position because I have your old correspondence.
Thank you for your time and I hope we can work together to resolve this, rather than have to
resort to a court action.

1275 WEST WASHINGTON, PHOENIX, AZ 85007 • 602.364-0646 •
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IATTACHMENT "D"
BEFORE THE IDAHO BOARD OF LICENSURE OF PROFESSIONAL
ENGINEERS AND PROFESSIONAL LAND SURVEYORS

IN THE MATTER OF
CHAD ERICKSON. P.L.S.

Respondent.

_________________

)
) Docket No.: FY 11.11
)
) ORDER ON MOTIONS
) FOR RECONSIDERATION
)
)
)

Mr. Erickson's motion for reconsideration and request for a stay was considered on
September 14, 2016, by the same individuals who entered the Findings of Fact, Conclusions of

Law and Order on August 17, 2016.
Respondent's original Motion for Reconsideration and Emergency Stay was filed on

August 30, 2016. The Motion consisted of two pages of argument. Two (2) issues were raised:
(1) that the Findings of Fact, Conclusions of Law and Order contained a single scrivener's error

as to a statutory citation; and (2) that he had been forced to attend a deposition prior to the
administrative hearing, and that the deposition was placed into evidence.
As to the first issue, the Idaho State Board of Licensure of Professional Engineers and
Professional Land Surveyors (Board) agrees that a scrivener's error occurred as to the citation in
question, and amends the Findings of Fact, Conclusions of Law and Order to include the correct

citation of Idaho Code § 67-5247(4). Ironically, the mis-cited statute was meant to apply to
filing a reconsideration motion. Mr. Erickson had no trouble finding the right statute.

ORDER ON MOTIONS FOR RECONSIDERATION - P. I
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As to the second issue, the rules of administrative procedure are clear that any statement
of Mr. Erickson could have been presented at the hearing, irrespective of whether it was under
oath or not.

Mr. Erickson's statement that the deposition was taken under duress is not

compelling.

Moreover, he had the opportunity to challenge or otherwise explain his own

statements, but he chose to abandon the hearing.

In any event, only a few pages of the

deposition were admitted into evidence.
Based upon the above matters, the Board finds nothing that would compel a rehearing or
reissuance of the Findings of Fact, Conclusions of Law and Order.
On September 12, 2016, Mr. Erickson filed a document entitled Amended Motion to

Reconsider and Stay. This document is outside the rules of administrative procedure and in any
event was untimely filed. The Board has reviewed the document and finds that it is filled with
argumentative assertions with little or no factual or legal underpinnings. The document also
contains unfounded accusations and arguments of alleged facts that could have been presented at
the hearing, but were waived by the abandonment of the hearing.
Nothing in either motion presents newly-discovered evidence, demonstrates an erroneous
application of the law, or demonstrates clear error or manifest injustice. For these reasons, the
Board denies the motions to reconsider.
Both the original motion and the amended motion request a stay of the final order of the
Board pending appeal. The reasons set forth for this request are twofold. One is that Mr.
Erickson claims he wi1l inevitably prevail on appeal. This is not a valid reason for a stay. In
fact, the final order cited an array of violations of the statutes and rules, many of which were
unrebutted.

ORDER ON MOTIONS FOR RECONSIDERATION - P. 2
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The other reason is that Mr. Erickson claims to be an expert witness in two litigations.
Nothing was presented as to the venues, issues, parties, or anything else about the matters other
than one is federal and the other not. Mr. Erickson did not demonstrate that he needed to be

licensed in Idaho in order to be accepted as an expert in the forums in question.
The primary reason for revoking Mr. Erickson's license, given the numerous violations
found, the difficulties he created for his clients and their neighbors, and the lack of recognition

by Mr. Erickson of even the slightest wrongdoing, was the protection of the public, particularly
other potential clients. Mr. Erickson's reason for his request is akin to an unrepentant surgeon,
whose license has been revoked for harming a patient, wanting a stay so he can continue surgery.
The Board feels it would be abandoning its duty of protection of the public by granting
the stay, and therefore denies the request.
DATED this

/$-It day of September, 2016.
IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVE ORS
11
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CERTIFICATE OF SERVICE

,,-

I HEREBY CERTIFY that on the_!]_ day of September, 2016, I caused to be served a
true and correct copy of the foregoing document by the method indicated below and addressed to

the following:
XX

Chad Erickson, P .L.S.
2165 Woodland Road

Kami~ ID 83536
[Email: ericksonlandsurvevs@gmail.com ]

-

Mr. K.irtlan G. Naylor
Naylor & Hales, PC
950 W. Bannock Street, Suite 610
Boise, ID 83702
[Emails kirt@.naylorhales.com ]

Original Document Submitted for Retention in
Board's Official File:
Mr. Keith Simila, P.E.
Executive Director
Idaho Board of Licensure of Professional Engineers
and Professional Land Surveyors
1510 E. Watertower Street, Suite I IO
Meridian, ID 83642

U.S. Mail

XX- Email

XX

U.S. Mail

XX

Email

_XX_ U.S. Mail
XX

Email

MICHAELJ.
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.

CASE NO. CV 2016Board Docket No. FY 11.11

AFFIDAVIT IN SUPPORT OF
PETITION FOR IMMEDIATE STAY

Appellant, "Erickson"
Chad R. Erickson pro se
Erickson Land Surveys
2165 Woodland Road
Kamiah, Idaho 83536
Respondent, "Board"
THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professional Engineers and Professional Land
Surveyors.
Attorney For Board-PROSECUTION
Kirtlan G. Naylor
NAYLOR & HALES, P.C.
Attorneys at Law
950 W. Bannock Street, Ste. 610
Boise,, ID 83702

Attorney For Board - ADJUDICATION
Michael J. Kane
Michael Kane & Associates, PLLC
1087 W. River Street, Ste. 100
P.O. Box 2865
Boise, ID 83701-2865
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Chad R. Erickson L-7157
Erickson Land Surveys
2165 Woodland Road
Kamiah, Idaho 83536
Telephone No. (208) 935-2376,
(928) 575-5710 (cell)
ericksonlandsurveys@gmail.com
Pro Se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.
Chad R. Erickson
Respondent/Appellant, "Erickson"
vs.

CASE NO. CV 2016-44587

Complainant, "Board"
THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professional Engineers and Professional Land
Surveyors.

Board Docket No. FY 11.11
AFFIDAVIT IN SUPPORT OF
PETITION FOR IMMEDIATE
STAY

Complainant/Respondent, "Board"

TO: THE ABOVE-NAMED COMPLAINANT/RESPONDENT (Board), THEIR
ATTORNEY MICHAEL J. KANE, AND THE CLERK OF THE
ABOVE-ENTITLED COURT;
AFFIDAVIT IN SUPPORT OF PETITION FOR IMMEDIATE STAY
I Chad R. Erickson, being over 21 and of sound mind, declare under penalty of perjury that I am
the Respondent/Appellant in the PETITION FOR De NOVO JUDICIAL REVIEW, CASE NO.
CV 2016-44587 pending in the District Court of the Second Judicial District of the State of Idaho,
in and for the County of Idaho (Court), and I am acting as my own attorney.

The following are items of importance to the Petition For Immediate Stay:
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ERICKSON'S BACKGROUND & ACCOMPLISHMENTS
Erickson has continuously been a surveyor since April of 1970, was enrolled in Land Surveying
courses in Montana and Alaska, graduated with a degree in Land Boundary Surveying in 1974, was
first licensed in Alaska in 1984 and in Idaho in 1994. Erickson is also licensed in Arizona.

After college graduation Erickson worked for BLM in Alaska performing original Township
surveys and subdivisions, including the writing of original Field Notes. There are very few living
surveyors who have this background and insight on original surveys.

Erickson has operated Erickson Land Surveys out of Kamiah, Idaho since 1994 and his operation
has been near exclusively Land Boundary Surveys, as opposed to the more lucrative
construction/engineering surveys predominately performed by most survey firms.

Since beginning in 1984, 32 years, Erickson's practice has been without complaint, until the
Dorothy Walker project in Section 24, T30N, R3E, B.M. (top of Mt. Idaho Grade), but is that
caused by Erickson, or is it caused by the client?

ACCOMPLISHMENTS:

Erickson's commendable and exemplary work is shown by the following:

1. An assignment of writing questions for the Idaho State Survey exam;

2. Lectures at annual state survey conventions;

3. Following a request to write for a national survey magazine, The American Surveyor, Erickson
has been nationally published 17 times, including five times as the cover article; these may be
addressed at http://www.amerisurv.com/content/view/4677/153/.

4. Erickson has compiled a library of hundreds of memoirs, journals and published accounts of
surveyors and homesteaders in the 1800's. Some of his significant discoveries follow as items 5-8.
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5. Lost Lincoln Discourse: In Erickson's library is the 1891 book, The Early Surveyors and
Surveying in Illinois, which gives the long lost Abraham Lincoln discourse on the setting of Center
1/4 comers. Erickson republished this discourse as a front cover story at
http://www.amerisurv.com/content/category/18/384/153/.

6. Jefferson's advocacy of local courts v federal courts: A Topographical Description of the
Western Territory of North America, 1797, 3rd Edition, by Gilbert Imlay, lies in Erickson's libary.
On Page 594 of that book is Secretary of State Thomas Jefferson's 1791 discourse on the settling of
land disputes arising from poor federal surveys. Mr. Jefferson expounded that these should be
settled by local courts (not federal), a radical departure from current practice. This was presented
in Erickson's article in the June, 2014 American Surveyor Magazine
http://www.amerisurv.com/content/category/18/385/153/

7. In his library Erickson discovered a lost element of U.S History: the Land Locator/Surveyor.
We are all agog over the million miles of section lines run by G.L.O. surveyors, yet we have
completely forgotten, and for the most part rejected, the equal number of 1/4 lines run by just as
many local Land Locators. After finding several dozen accounts of Land Locators in his library,
Erickson realized that here was something completely forgotten but very significant to the
resolution of land boundary disputes. Erickson wrote five national articles on the subject, one was
featured on the front cover, discussing the implications:

A. Locators, The Lost World, page 20; http://amerisurv.com/emag/2013/vo110no8/index.htm1
B. The Land Locator-Lessons Learned; http://www.amerisurv.com/PDF/TheAmericanSurveyor_
Erickson-LocatorsTallTreesSurroundUs_Voll ONo 11.pdf
C. Land Locators & Claim Jumpers, page 22; http://amerisurv.com/emag/2014/vol11no4/
index.html
D. Land Locators & Claim Jumpers Part II, page 16; http://amerisurv.com/emag/2014/vol11no5/
index.
E. Claim Jumpers meet the Drop Kickers; www.amerisurv.com/PDF/TheAmerican
Surveyor_Erickson-ClaimJumpingSurveyorsMeetDropKickersPt3_June2014.pdf
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What Erickson was attempting to show through these articles is that a center 1/4 fence comer that
is reasonable in at least one direction is evidence of a local survey performed by a Land Locator.
Since such surveys were made before initial conveyance, and were relied upon by both the
homesteader and the G.L.O. (Ashland Tiding Newspaper, Ashland, Oregon, 6-27-912), these fence
corners meet all the requirements of an original corner. Second, that surveyors who do not give
due regard to such original surveys are in rebellion against the courts. See Dykes v. Arnold, 129
P.3d 257, 262 (Or. App. 2006)

Erickson uses the history of Land Locators to defend his client's lines of possession as marked by
fences, often opposed by engineer-style surveyors out exercising their math muscles.

8. During his research, Erickson found Jane Gay's 1895 book on the 1889-1892 survey of the Nez
Perce Reservation Allotments, Choup Nit Ki. Locally this book has been forgotten. This book
contains 828 pages, hundreds of photographs and is relevant to all surveys and surveyors working
on Indian Reservations. Again Erickson uses this information to defend possession lines. Erickson
expounded upon this book in several of his articles. Choup Nit Ki can be downloaded at
https://iiif.lib.harvard.edu/manifests/view/drs:3463914$15i. The download button is under the
print button.

9. INNOVATIVE TECHNIQUES DEVELOPED BY ERICKSON:
A. Erickson expounded in a cover story on the use of a ReDox process to recover original
markings on ancient G.L.O. stones. http://amerisurv.com/emag/2016/vo113no1/index.html
B. Kiddy-Comer analysis across sections to determine the potential of original GLO error.
C. Beginning decades ago, Erickson was the surveyor who initiated the practice of filing
Survey Reports in conjunction with his Records of Survey in Idaho County. The Idaho
Recorder now has a separate index for these.
D. After years of correlating homestead entry dates with the types of barbed wire present,
Erickson postulated that 1915 is about the benchmark date for the adoption of galvanized
fence wire. This date is confirmed by the dates of innovations in electricity generation and
its use in electro-galvanization of wire. This date is critical because it allows the evidence to
speak for itself; in this case that rusty barbed wire is a witness to where the original
homesteader perceived the corner to be. This is a major break through for Land Boundary
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Surveyors in the west, allowing them to date the wire and add credence when fences are
used as evidence. Erickson has expounded on this subject in several of his articles and has
been rewarded with splash-back from other authors.
E. In 2011 Erickson discovered a way to greatly increase the clarity of old aerial photos, to
an astonishing degree. Erickson has twice used this, in conjunction with old, long gone
school houses and their deeds, to prove the location of missing section comers. See his
cover article at page 12 at http://amerisurv.com/emag/2015/vo112no3/index.html

10. Via an Article in the November 14th 2014 issue of the American Surveyor Magazine, see
Attachment "A", Erickson alerted other professional surveyors to what was reported by Keith
Simila of the Idaho Board to be a nationwide effort, apparently instigated by the National Society
of Professional Surveyors (NSPS) and National Council of Examiners for Engineers and Surveyors
(NCEES). The Board's stated intent was to remove the Land Boundary experience requirement
from licensure.

Such an action would be similar to removing the graduate law school requirement from licensure
for attorneys, or residency for physicians. Subsequently the Idaho Board did remove the Boundary
Survey requirement and then reinstated it in March of 2016. Maybe Erickson didn't
single-handedly stop this idiocy, but he was the Paul Revere in this case.

It is important to this case to point out that the Board objects to Erickson's writings, postulating
that anyone who writes as he does should lose their license. See Attachment "D", an e-mail, and
Attachment "E" which is page 400, line 14 through page 402, line 21 of the June 20-23, 2016
Hearing.

11. Erickson's clients have prevailed in previous litigation over land disputes, see Donovan Brown
v. Jacob Similar.
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INTRODUCTION TO THE BRIEF FOR JUDICIAL REVIEW
In justifying the stay, it is important to be aware of four parallel stories. For a bibliography please
reference the yellow highlighted areas of the February, 2013 article by Erickson in The American
Surveyor Magazine, pages 24-35, attached as Attachment "F".

STORY I: 1796 to PRESENT, The Ascendancy of Engineers over Surveyors:
Up until about World War II the survey efforts in the United States were centered upon the land
disposal programs by the Federal Government. From 1796 to 1910 the General Land Office (GLO)
surveyors were known as U.S. Deputy Surveyors and they worked on a contract basis. In order to
maximize profits in land sales the GLO compelled the U.S. Deputy Surveyors to work cheap, quick
and shoddy. Bad work was rewarded because it was quick, and good work was punished for taking
too long. From the book, Reminiscenes of Oscar Sonnenkalb, we see that such was the GLO
program. It was GLO's program for 113 years. Oscar Sonnenkalb was a US Deputy Surveyor in
Idaho County in the 1890's and was once punished with a one year delay in payment because he
didn't report a production rate of 10 miles per day. It was all about sales.

Administering this work was mostly the responsibility of the U.S. Surveyor General. He had a
co-captain titled "GLO Commissioner" but the Commissioner's position was mostly that of a
figurehead, at least until 1910.

Starting in the 1880's the Commissioner, in his annual reports to Congress, began to expose the
graft and shoddy work of the U.S. Surveyor General and his Deputy Surveyors. A few of the
surveyors were subsequently not paid or were blackballed entirely, while the Commissioner rose in
prestige.

In 1897, U.S. Deputy Surveyor James Shannon's contract to finish the subdivision ofT30N, R3E.
was approved, but, when finished the Commissioner's dissatisfaction comes through in his
numerous corrections on Shannon's Field Notes. Shannon's notes are available at
http://www.glorecords.blm.gov/details/fieldnote/default.aspx?dm_ id=l 12550&s_dm_id= 113197
&sid=lxm2rjku.oce. In 1899 in T30N, R4E Shannon's township survey was rejected, not once, but
twice.
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This war in the federal survey world came to a conclusion when Congress passed the
Appropriations Act of June 25, 1910. It is reported that in this act the GLO Commissioner was put
in administrative charge and the Surveyor General was made the figurehead.

The full effect of the regime change was seen immediately when the Commissioner fired all of the
U.S. Deputy Surveyors and hired Engineers to take their place. From 1910 to the 1970's these
Engineers were titled "Cadastral Engineers". The appellette, Erickson was such a Cadastral
Engineer in Alaska in 1974 and 75. "Cadastral" and "Engineer" are the two terms most repugnant
to a Land Boundary Surveyor in the United States. A "cadastre" is a European system where the
government dictates, via the cadastre' s map, the location of properties. Under the cadastre there is
no appeal and no rights for an individual to take to court. To make the term worse, an Engineer is
dedicated to the Euclidian presumption that "all things can be described by numbers", and

"numbers are the ultimate reality", whereas a land boundary surveyor is dedicated to evidence and
uses numbers only as a last resort. An Engineer and a Surveyor have radically different thought
processes, thus "An Engineer can never a Land Boundary Surveyor make", or so our old saying
goes.

In 1897, Idaho, via Code 31-2709, purportedly adopted the GLO survey manual as binding upon all

County Surveyors. In any case, the 1897 "adoption" was of a benign manual.

In 1902, 1930, 1947, 1973 and 2009 the GLO/BLM survey manual became more and more

stringent, each with a greater disconnect from evidence and court precedent and more emphatic of
mathematical solutions. These newer manuals are supposedly binding upon the State of Idaho
without any review or further adoption. In the 1947 manual the federal Cadastral Engineers outdid
themselves, raising the standard for evidence in restoring a missing section comer to "beyond a
reasonable doubt" the highest in jurisprudence. Of course NO evidence, except for bearing trees
whose growth rings can be counted, can meet this standard.

To rely upon fictitious numbers out of the Field Notes, while ignoring testimony and physical
evidence, is contrary to extensive court precedent, the most recent of which is Dykes v. Arnold,
129 P3d 257,204, Oregon Court of Appeals, 2006. Consequently BLM is losing case after case in
court and so are private surveyors. This is the most important lesson in Dykes. Recently, in
Howell v. Nez Perce and BLM, the BLM surveys were so bad the BLM had to resort to sovereign
immunity in order to prevail, a cadastre indeed.
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Surveyors have been, and still find themselves, dominated by engineers at Universities, State and
National Societies, and yes the State Boards. Thus the training and supervision of the survey
profession is terrible and the results are ... BAD. Does anyone think that there will be
knowledgeable directives coming from a Board that is made up of five engineers, two surveyors
with little boundary experience and all with a desire to remove the Boundary Experience
requirement from licensure? As a whole, the profession of Land Boundary Surveyors needs help,
but Engineers removing the boundary experience requirement isn't it.

STORY II, 1873 to 1915, The establishment and perpetuation of the SW comer of Sec. 24,
T30N, R3E, B.M., at the top of Mt. Idaho Grade, 4 miles east of Grangeville, Idaho.
1873 to 1897. The original stone at the said SW comer was set by the General Land Office (GLO)
in 1873 and was found and utilized in 1897 by a second GLO surveyor, James Shannon. What
neither surveyor acknowledged in their Field Notes, but never-the-less is a verified fact, is that the
west line of this Section 24 has a potential of being about 280 feet longer than the one mile
reported in each of their Field Notes. We know this by comparing the coordinates at the SE and
NW corners of this section. The SE and NW corners have been found, accepted and surveyed
multiple times with modern equipment and the said coordinates are verified. There is little to no
dispute that the SE and NW corners are about 5,560' apart in northing.

In other words, in order to get from the SE corner to the NW corner of Section 24, one must travel
about 5,560' in northing, not the 5280' reported in the Field Notes. This is indisputable. The only
question is, how does one make that journey? (see Sketch "A" on page 10) #1. Does the south
line run true east and west as reported in 1873 and 1897, making the west side of section about 280'
longer or #2. Does the south line run at a sever skew? The Erickson solution is #1 of the above.
The Edwards solution is #2 above, which is a skew of the south line by about 3 degrees. It is
Erickson's experience that lines actually run by the GLO after 1890, which was the year of the
required adoption of the solar compass, have very few large bearing errors. The south line of
Section 24 is of such a nature that the south line had to have been run as reported in the Field
Notes, due east and west.

1909. In 1909 a County Surveyor retraced the south line of Section 24. The County Surveyor
found three of the 1897 GLO stone monuments which marked the south line of Section 24. He
then set two more stones at l/16th corners on this south line.
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It is important to note that the presence of a County Survey is often an indication of a boundary
dispute, in this case the dispute was probably over who owned the extra 280'±. The immediate
neighborhood is legendary for disputes, there having been three fatal shootings between neighbors.
(See Murder in Idaho County, pages 29, 109, and 229.) One killing took place just a few hundred
feet from where the Board's representatives certify that they clambered over Dorothy Walker's
fence without permission. The Board confirms their disdain of property rights by repeatedly
insisting that Erickson and Edwards set more monuments without permission or client.

1915. In 1915 a surveyor laid out and described the Stony Point School property. The legal
descriptions scrivened by this surveyor contain a call of 272' south from the school property to the
SW comer of Section 24.

STORY III: 2010 AND 2011, ERICKSON SURVEYS OF SECTION 24, T30N, R3E, B.M.
2010. Larry Dasenbrock, working under Erickson's direction, discovered an undeniably original
County Survey stone, upright and secure, marking one of the 1/16th comers set by the County
Surveyor in 1909 (see Attachment "G"). Using this 1909 Dasenbrock stone, in conjunction with
an original 1897 Shannon stone found¾ mile to the east, (see Map below) Erickson had clear and
convincingly evidence of the south line of Section 24, as found and marked in 1909. The bearing
of this recovered line is N89°49'E, or a near perfect east-west line. Thus the evidence is
irrefutable that the extra 280'± of northing belongs in the west line of the SW 1/4 of Section 24,
making that line about 2920' long, not the 2640' reported in the GLO Field Notes.

Erickson resolved the exact original position for the SW comer of Section 24 by projecting the
deed distance of 272' south from the school property. This was nearer and better than projecting
about 1050' west from the 1909 Dasenbrock stone, but conformed closely with the 1909 County
survey.

This discovery of the Dasenbrock stone necessitates the rejection of a stone discovered by Carl
Edwards in 1977. The Edwards stone is reported to be marking both the section comer and the
comer of the school property (see Attachment "G"). It wasn't difficult to reject the Edwards stone
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since the 1915 school deed states that the two comers are supposed to be 272' apart. Mr. Edwards'
report is an impossibility. What Erickson did accept was Mr. Edward's statement that the stone
was the comer of the school property, and projected accordingly. Mr. Erickson set an aluminum
capped monument for the SW comer of Section 24, 272' south of Mr. Edwards' stone and filed a
Record of Survey and Survey Report to this effect. This survey and report were Phase I of
Erickson's planned three phase survey for the Walkers.

2011. Sometime prior to November, 2011 Erickson, preliminarily finished Phase II and III of his
survey for the Walker's. By this time Mrs. Walker was enamored with the idea of claiming an
additional 300'± further to the south of the recovered 1909 County survey line. For this reason the
Walker's refused to accept Erickson's Phase II and III and ended Erickson's engagement.

In 2011 Erickson watched an artist in Petaluma, California using a wet drum scan method to
enhance old photographs. Borrowing this time consuming and expensive process, Erickson had
the resolution of a 1946 aerial photograph improved to such a remarkable degree that in Section 24
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the Stony Point School House, its two outhouses and part of its perimeter fences can clearly be
seen. (See Attachment "H") The position of both the school house and the comers of the property
were then reasonably certain.

Unfortunately, this data called Erickson's 2010 aluminum capped monument into question,
preliminarily indicating that Erickson's SW corner of Section 24 should be about another 30'
further south. On December 29th, 2011 Erickson issued a preliminary report to Mrs. Walker,
stating that his monument at the SW comer of Section 24 appeared to be in error. The purpose of
this preliminary report was twofold, 1. To get standing so that Erickson could correct his survey,
and 2. Funding for further research, field work and recording of documents. Of most importance
would be the hiring of a photogrammetrist to calculate a position from the photograph. The request
was denied.

Shortly thereafter the Walker's new surveyor, Steve Wellington, completed his survey which
utilized a projection along the recovered 1909 south line of Section 24. The result was that he fell
within one foot of Erickson's 2010 aluminum capped monument at the SW comer of Section 24,
and he accepted Erickson's monument. Erickson's monument, having been confirmed by a second
datum, was verified and Erickson saw no need to hire, nor wisdom in hiring, a photogrammetrist.
Erickson now subscribes his 30' ambiguity to aerial photo distortion. A surveyor must reconsider
his previous survey if new information shows an alternative solution. Reconsidering for the second
time, and returning to the first solution, as both Surveyor Erickson and Surveyor Wellington did in
this case, is not unheard of, nor is such a violation of any survey rule. See Yellowstone v. Burgess
843 P.2d 341 (1992) Montana.
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STORY IV. September 2014 to the Present; The Board's efforts to redefine surveying
to conform to NSPS and NCEES models:
Erickson first became aware of the Board's efforts to redefine Surveying at a local meeting of the
ISPLS in September 2014. This meeting was attended and directed by Keith Simila, Executive
Director of the Board. When it became clear that the new definition included proposed legislation
to remove the land boundary survey experience requirement from licensure, Erickson became a
political foe of the Boards efforts. (Removing the land boundary experience requirement from
survey licensure would be similar to removing the requirement of law school for attorneys or med
school for doctors.)

Erickson opposed the Board's efforts by writing opposition letters to congressmen (See Attachment
"I") and supplanted one of his regular articles at the national American Surveyor Magazine with an
article exposing the actions in Idaho. This article appeared on-line on November 14th, 2014 (see
Attachment "A"). On November 17th Glenn Bennett, a member of the Adjudicatory side of the
Board, authored an e-mail saying that Erickson wasn't hugged enough as a child and liked to roll in
the mud like a pig, and continued that they would respond, but secretly, so as not to tip their hand.
(see Attachment "B")

Three working days later, November 24, 2014, the full Board secretly approved a motion that
would begin a complaint process against Erickson. (see Attachment "C") Erickson didn't see this
motion until the Board submitted its Agency Record to the District Court on April 22, 2016.

On October 28, 2015 the Board issued a 21 page, 31 count complaint, primarily focused upon the
time period beginning December 29, 2011 when Erickson was uncertain about the best location for
the SW comer of Section 24. The apparent purpose of such a lengthy complaint, hard to justify
since each complaint was so shallow, can be seen in Curd v. Kentucky where the appellate court
declined to review the evidence because the Complaint and resulting Finding of Facts were so
lengthy. As an example of trying to make a lot of hay out of a very small field, the SW Comer of
Section 24 is the basis of 7 of the 31 counts.
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From November 2014 until now, every action of the board, except for the granting of the first of
four motions for continuance, has been to insure that the hearing would be on the week of June
20-24th. This week was also the U.S. Youth Soccer Region IV Championship in Boise, where
225 teams would compete for the championship and every available hotel room. During the
hearing Erickson had to drive 50 miles to Mt. Home for a room and there were no motel rooms in
Boise for his three witnesses for less than $400. Maybe the Board didn't plan it that way, but it
seemed so, and the effect was the same. For four months and several well justified motions for
continuance, the Board would not budge from their June 20th to 23rd dates. The extra two hour
drive and two hours of searching each day, yielded three hours of sleep each of three nights and led
to Erickson's medical distress on day three of the hearing. Other items of maliciousness were, 1.
The introduction of a fifth complaint on March 8th, 2016 with a demand for a response and a
denial for continuance for more time; 2. The cancelling of the preliminary hearing which was
designed to iron out problems and streamline the proceedings; 3. The introduction of three
motions on the day that Erickson's response was due at District Court; and 4. Insisting that the
hearing, which was only eight days after Erickson's failed attempt at an interlocutory appeal at
District Court, go on as scheduled, June 20th.

The bias of the Board was encapsulated in their Conclusion of Law, which contained little law but
a lot of excess and unhelpful passion and prejudice.

The redefinition of surveying has been in the NSPS and NCEES models since the early 1990's, at
least. Though the Idaho Board was successful in removing the boundary survey experience
requirement in 2015, opposition forced them to reinstate the requirement in 2016. Though the
bump caused by throwing Erickson under the bus will not detain this bus for long, it is critical to
their final success to see that Erickson is discredited and his opposition removed as soon as
possible, preferably in such a fashion as to be a deterrent to future opposition.
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STATUTE, RULE & PRECEDENT
Dykes v. Arnold, 129 P.3d 257,262 (Or. App. 2006)
LeRoy Howell v. U.S. Dept. of the Interior, US Ninth Circuit, Case 14-35331
Yellowstone v. Burgess 843 P.2d 341 (1992) Montana.
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I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge.
DATED this 11th day of October, 2016
CHAD R. ERICKSON, pro se

Chad R. Erickson L-7517
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CERTIFICATE OF SERVICE
The undersigned, a resident of Idaho County in the State of Idaho, hereby certifies that on
the 11th day of October, 2016, he caused a true and correct copy of the foregoing document to be
served upon the following as indicated:

Original:
Idaho CountyDistrict Court
320 W. Main
Grangeville, ID 83530
Facsimile:208-983-2376

US Mail
Facsimile
_x_ Hand Delivery
Email

Kirtlan G. Naylor
NAYLOR & HALES, P.C.
Attorneys at Law
950 W. Bannock Street, Ste. 610
Boise, ID 83702

US Mail
Facsimile
_ _ Hand Delivery
_x_ Email:kirt@naylorhales.com

Michael J. Kane
Michael Kane & Associates, PLLC
1087 W. River Street, Ste. 100
P.O. Box 2865
Boise, ID 83701-2865

US Mail
Facsimile
__ Hand Delivery
_x_ Email: mkane@ktlaw.net

Mr. Keith Simila, P.E.
_!_ US Mail
Executive Director
Facsimile
Idaho Board of Licensure of Professional
Engineers and Professional Land Surveyo!]__ Hand Delivery
1510 E. Watertower Street, Suite 110
_x_ Email: keith.simila@ipels.idaho.gov
Meridian, ID 83642

Chad R. Erickson
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HEN HOUSE
And The Inmates are Running the Asylum

http://toshi ami .deviantart.com/

time-sensitive issue compels us to postpone the article on
increasing your client base. The Idaho Society of Professional Land
Surveyors (ISPLS), as well as societies of other states, in conjunction
with their state boards, are in the process of drastically altering the
profession of land boundary surveying. ISPLS reports that this is a
nationwide movement and Idaho needs to alter its legislation to be
in conformance.
In the September meeting of our local chapter the proposed
new legislation was presented by a tag team from ISPLS, the state

board, and Worrell Communications. The resulting seduction
presented the advantages and hid the flaws, always accompanied
by "Everyone else is doing it". Well, everyone else might be doing it
(which we very greatly doubt) but the action will cause a swelling
that will be very hard to get rid of. The enlargement of the land
boundary portion of the rules to include all measurements
performed upon, above or below the earth, is another example of
engineering cells invading surveyor cells. And we need to do this so
we are like other states! Come on.

CHAD & LINDA ERICKSON
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THE SOLE EFFECT
OF THE NEW
LEGISLATION WILL
BE TO NULLIFY THE
REQUIREMENT
FOR BOUNDARY
EXPERIENCE.
To the charge that ignorant surveyors
would be performing land boundary
surveys. the Idaho Executive Director, Keith
Simila, explained to us that the requirement
that licensees only practice where they have
expertise should prevent the ignorant from
performing land boundary surveys.
The very next day brought an answer to
Mr. Simila's claim. A neighbor of one our
clients was complaining about crews that
surveyed next door in 1985, 1992 and 2005.
Neighbor: 'A young whipper-snapper
marched up to us and said that he had
just finished College and he knew what
he was doing and he could survey our
property anytime he wanted. So Daddy
sat over there in a chair and quietly laid
his shotgun across his knees and said 'I
know what I'm doing too."'
Chad: 'Was that the ELM?"

Neighbor: "That's the one. That survey
had people's property lines going through
their living rooms. Oh! Oh? Where are you
going to put the comers?"
Chad: 'We're going to put them back''.
Neighbor: "Bless you for that! {hands
clasped under her chin) Thank you Lord!
This day has been a long time coming."

IMAGE AND PERMISSION FROM LYNDON PATRICK
http :1/awkwardon .devia nta rt.com/

Here is the enlargement/ dilution effect
extracted from the proposed Idaho rules:
54-1202 (11) "Professional land surveying''..
mean(s) responsible charge of land surveying to deteT'Tfline the correct bottndmy
description, w establish or reestablish land
bottndaries... services using such sciences as
mathematics, geodesy. photogrammetry and
involving both (1) the making ofgeometric
measurements and gathering related
information pertaining to the phy sical or
legal features of the earth, improvement on
the earth, the space above, on or below the
earth and (2) .. .developing the same into.. .
maps.. ; or to provide acts of consultation... "

The evisceration: Because any and
all earth measuring activities will be
included in the definition of Professional
land surveying. four years of these
activities will qualify the applicant to sit
for the state survey exam. Voila. an Idaho
Professional Land Surveyor's license can
then be obtained with zero, zip, nadanada-lemonada land boundary experience.
After the many exclusions, when all
is said and done, the sole effect of the
proposed lesgislation will be to nullify the
requirement for boundary experience. Will
this soon be in legislation near you? Your
profession needs your involvement.
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In the forgoing case BLM had ignored the
very regular fences of a 1913 subdivision.
Lil<e the old grocer to the young candy
snatcher, we say, "Put it back!"
To Keith Simila we say, "The ignorant
don't know they don't know''.
And so it will come to pass, following
the new legislation, that the licensed Land
Surveyor will routinely fail to be qualified as
an expert in Land Boundary Surveying for
lacl< of experience.

OPPOSING COUNSEL
On cross-examination of expert witness:
"So, you went to college for four years and
have a degree in Land Surveying. Since this
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A competent land boundary surveyor spends so much time in the past; museums, old
journals, dusty tomes at the court house, speaking to the "old ones", fondling rusty
wire, and digging in the dirt for relics of original evidence; that he/she becomes a time
traveler. This condition showed this week when we asked a room full of the new guard
at a Recorder's Office if we could see their Grantor/ Grantee Index books. First they
looked up with blank stares from their computer screens, then they looked at each
other. It was like stepping out of H.G. Wells' time machine. Right then the past seemed
more real than the present.

case involves boundary issues and you will
be asked for your opinion, can you explain
to me what the term "lot exception" means?
"Fundamental law of origi.nal corners'?
Senior/Junior rights?
How many credits did you have in the
study of land case law? None!
Did any ofyour professors have a PHD in
Land Surveying? No! What did they have their
doctorates in? Math! What role does math
play in Land Boundary Surveying? Didyou

~ON YOU
MARK,

I

[GET SE

Good. How mal1J7 of those years were with
land boundary surveying? None? W}ul not?
You were not required to have a11J7 land
boundary experience to get a Professional
Land Surveyor's license?
What did you survey? Do you think property
lines have a11J7thing to do with blue topping
highways or scanning cathedrals? I don't
either. Your honor, I move that the proposed
expert be disqualified and not be permitted to
testify as an expert witness. Granted."*

The danger is that the ignorant
don't know they don't know.
read in the June 2014 issue ofthe American
Surveyor where C. Barton Crattie said
"Math to a Land Surveyor is like cocaine to a
dopehead'? Isn't math, like the ceiling lights in
a su7&1ery, mere/y illumination for the su7&1eon?
And like the su7&1eon, doesn't the surveyor
have to use other tools such as old records,
local testimo11J7 and road centerlines and fence
corners in addition to math? Maybe even in
preference to mathematical solutions?
Do you read a11J7 of the professional
survey magazines? Ever read the writings
ofJeff Lucas? What makes you think you
can testify as an expert in this court ifyou
don't understand the Fundamental Law of
Original Comers?
In gettingyour four year degree, how many
hours did you operate survey instruments?
W/-gl so few? Would your professor allow you
to take the instruments out of the building
on your own? Why not? Not sure!? He was
Pakistani and couldn't speak English?
Any other qualifications? You say you have
a license as a "Professional Land Surveyor''.
What qualified you for that license, other
than the degree in which you never operated
survey instruments? Four years of experience?

Chad says that he hasn't seen anything as
slick as the presentation at our September
chapter meeting since he was a Mormon
Missionary back in the dark ages. Well, dip
'em and fry 'em; who is orchestrating this
high-powered, nationwide effort anyway?
Any and all objections just rolled off their
backs. "We don't have time for a comment
period'; they rebutted., while selecting the
non-objectors to contact specific legislators
using the provided lesson plan. Einstein
said, speaking of the conflict between
physicists and mathematicians, "Each period
is dominated by a mood such that few can

perceive the tyrant that rules over them''.
Well, in orchestrating the new rules for Land
Surveyors nationwide, our candy snatcher
has shown himself?
We see you. Now, put it back!
''Not e: This cross exam prep was vetted by

our attorney.
Chad Erickson is licensed in the States of
Idaho and Arizona but it is difficult to tell
who knows the most, Chad or Linda. Or who
is in charge. Its a Lewis and Clark thing.
ericksonlandsurveys@gmail.com
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Subject:

Fwd: FW: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?

From:

Brian Allen (bwireallen@gmail.com)

To:

chadrerickson@yahoo.com;

Date:

Monday, December 22, 2014 11:28 PM

-

IATTACHMENT "B"

--------- Forwarded message -------From: Rodney <rodney@dioptrageomatics.com>
Date: Wed, Dec 17, 2014 at 10:29 AM
Subject: FW: FW: AmcriSurv Today: New issue; A Trifecta Equals a Perfect Storm?
To: Brian Allen <bwirealJen@gmail.com>

Brian,

This is the thread of emails that I have regarding the American Surveyor article.

Rodney Burch PLS

~i - ~•:Ill)?<~~
www.dioptrageomatics.coin

4737 Afton Place, Ste. B

Chubbuck, ID 83202
Office: 208-237-7373
Fax: 208-238-3385

From: Nathan Dang [mailto:nalhan@accumtesuiveyors.com]
Sent: Wednesday, N ovember 19, 2014 1:41 PM
To: Steve D. Staab
Cc: Glenn Bennett; Rodney; Tom Ruby; Bob Jones; Bruce Smith; Clint Hansen; George Yerion; ISPLS OFFICE; Jeannie Vahsholtz; Jeremy Fielding; John Russell; Katy Dang; M itch Christian; Rob
Stratton; Steve Frisbie; Thomas Taylor; Tyson Glahc; cllc@ac-cng.com; Keith Simila; Jim Szatkowski
Subject: Re: FW: AmeriSuJV Today: New issue; A Trifecta Equals a Perfect Stonn?

All,

Thanks for the comments and discussion. I put forth the idea for a rebuttal to Mr. Erickson's rant on a request from Keith Simila I think there is merit in expressing our
opinion and I think it can be done with grace and dignity.

Nate

On Wed, Nov 19, 2014 at I :25 PM, Steve D. Staab <sdstaab@lcsc.edu> wrote:
I agree 110% with Mr. Bennett and in his last sentence that is what we are trying to do by inviting all local surveyor·s to our meetings. At least they show up the majority of the
meeting' s while our members are hit and miss . I wanl lhem to know lhal, lo parnpbrase our President "'we aren't smart coougb lo know whal we need". We also know if there is
opposition out there to our ideas and thi nk about combatting them.
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From: Glenn Bennett [mailto:gbennett@civilsurvey.net]
Sent: Wednesday,November 19,2014 12:17 PM
To: Rodney; 'Tom Ruby'; 'Nathan Dang'

Cc: 'Bob Jones'; 'Bruce Smith'; 'Clint Hansen'; 'George Y erion'; 1SPLS OffiCE'; 'Jeannie Vahsholtz'; 'Jeremy Fielding'; 'John Russell'; 'Katy Dang'; 'Mitch Christian'; 'Rob Stratton'; Steve D. Staab;
'Steve Frisbie'; 'Thomas Taylor; 'Tyson Glahe'; elle@ae-<:ng.com; 'Keith Simila'; 'Tun Szatkowski'
Subject: RE: FW: AmeriSurv Today: New issue; A Trifecta Equals a Petfect Storm?

I agree 100% with Rodney. To quote Curt Sumner from earlier in the week '·[t never pays to get down in the mud with a pig. You only get dirty and the pig loves it." I believe Mr.
Erickson is seeking attention (maybe he wasn·t bugged enough as a child) and hopes to generate a reaction or response. T think our objectives arc better met ifwc note his objections
and be prepared to defend our legislation before the legislature at the proper time. We should also continue to educate other surveyors and our legislators on what we are trying to
accomplish with the legislation. Ifwe do it properly, they will see Mr. Erickson for what he is. I believe that ifwe respond to him we will only tip our hand and give him ti.me to
organize a rebuttal of his own.

Keith bas already commented on bow the IBPE&PLS is discussing bow to address the ··boundary surveying'· portion of the experience requirement so I won't reiterate it. However, I
will add that the Board takes their job of evaluating and the granting of licenses to individuals very, very seriously. We generally have 1Oor 15 non-standard applications to review at
each meeting and will spend the better part of a day doing so. Some have been denied or continued because of deficiencies in education or experience. Others have been asked to
appear before the Board or phone in for interviews to gain a better understanding of their credentials. I would expect no difference in how surveyor applicants were re viewed should
the proposed legislation pass. If an applicant was heavy in construction or mapping surveys and showed a minimal amount of acmal boundary surveying, I would expect the Board to
deny or continue until they have demonstrated that they have acquired the necessary experience .

Brue Smith's earlier comment was spot on. This legislation brings what the vast majority of us are already doing in our practices under the umbrella of land surveying. With this
change ··1and surveying'' will no longer just refer to boundaries, it will include everything we already do. We will need to adjust our thinking about a Land Surveyor is .

I have also heard comments over the past few months that this lci,,isiation will increase liability to surveyors because it brings mapping, construction staking, etc. under the wing of
land sw-veying. In my opinion, this is incorrect. If you are doing this type of work now, you have already assumed the liability and it is attached to you whether you like it or not. If
you think this isn·t so, go stake some curb wrong and have it tom out and replaced or produce a lopo drawing that is incorrect and quantities are wrong based on what you provided. l
guarantee you that your client and their attorney will beg to differ.

To sum it up, I think our best strategy is to take advantage of every opportunity to educate fellow surveyors and our lq,,islators on what the proposed change really is and what it will
do. We should also be prepared to appear before the committees to rebut and defend any objections to the proposed legislation.

Glenn Bennett, PLS

From: Rodney [mailto:rodocy@dioptragcomatics.com]
Sent: Wednesday, November 19, 2014 11 :44 AM
To: 'Tom Ruby'; 'Nathan Dang'
Cc: 'Bob Jones'; 'Bruce Smith'; 'Clint Hansen'; 'George Yerian'; Glenn Bennett; 'ISPLS OFFICE'; 'Jeannie Vahsholtz'; 'Jeremy Fielding'; 'John Russell'; 'Katy Dang'; 'Mitch
Christian'; 'Rob Stratton'; 'Stephen Staab'; 'Steve Frisbie'; 'Thomas Taylor' ; 'Tyson Glahe'
Subject: RE: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?

I llllderstand first reaction is emotional but may I suggest we be patient before we jump into a fight that has no merit.

One man's opinion (and it is just that) does not detract from the overwhelming support for this issue.

The article is full of misunderstanding, uninvolved / uneducated opinion and theatrical hearsay.

The arrogance of Mr. Erickson is obvious. His assumption that a judge would be concerned whether the expert wi1ness has read American Surveyor or subscribes to the philosophy of
Jeff Lucas is laughable.

I would be interested to know if he is a paid member of!SPLS? Does be attend our conferences? For me, the first qualifying condition to have an valid opinion on any issue is to he
involved with the organizations that the issue impacts.

I think we should expect some opposition. That is natural. However the score is still: ISPLS Members (125) infavor and outsiders (1) opposed

Lets not fight Mr. Erickson. Lets continue on our path of educating our legistalive body and proceed in a professional manner.
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Rodney Burch PLS
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4737 Afton Place, Ste. B

Chubbuck, ID 83202
Office: 208-237-7373
Fax: 208-238-33 85

From: Tom Ruby [mailto:TRR@JUB.com]
Sent: Wednesday, N ovember 19, 201411 :09 AM
To: Nathan Dang
Cc: Bob Jones; Bruce Smith; Clint Hansen; George Yerion; Glenn Bennett; ISPLS OFflCE; Jeannie Vahsholtz; Jeremy Fielding; John Russell; Kary Dang; Mitch Christian; Rob Stratton; Rodney
Burch; Stephen Staab; Steve Frisbie; Thomas Taylor; Tyson Glahe
Subject: RE: FW: AmeriSwv Today: New issue; A Trifecta Equals a Perfect Stonn?

Count me in!

Tom

From: Nathan Dang [mai lto :nathan@accuratesruveyors.com]
Sent:Wednesday,November 19,201411 :07 AM
To:TomRuby
Cc: Bob Jones; Broce Smith; Clint Hansen; George Y erion; Glenn Bennett; ISPLS OFflCE; Jeannie Vahsholtz; Jeremy Fielding; John Russell; Kary Dang; Mitch Christian; Rob Stratton; Rodney
Burch; Stephen Staab; Steve Frisbie; Thomas Taylor; Tyson Glahe
Subject: Re: FW: AmeriSwv Today: New issue; A Trifecta Equals a Perfect Stonn?

Who wants to write the rebuttal? Or help me write the rebuttal? Rob and Steve we need your help up north. Please contact me as soon as possible.

Nate

On Wed, Nov 19, 2014 at 11:04 AM, Tom Ruby <TRR@jub.com> wrote:
From the article ''your profession needs your involvement''. I completely agree Mr. Erickson. Where have you been for the last two years? Two years in which we were
begging for involvement? A time during which your complaints could have been addressed, you sat in silence.

The scenario presented in the article begs the question: If the board were to allow someone to sit for the exam with no boundary experience (which they wouldn't) how
on earth would such a person pass either the fundamental or the principles and practice exam?

ALL of you in Legislative Districts Six and Seven just got a larger burden placed upon you to reach-out and make sure your legislators understand the REAL issues at
hand.

Tom
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From: Nathan Dang [mailto:nathan@accuratesurveyors.com]
Sent: Wednesday, November 19, 2014 10:49 AM
To: Bob Jones; Bruce Smith; Clint Hansen; George Yerion; Glenn Bennett; ISPLS OFFICE; Jeannie Vahsholtz; Jeremy Fielding; John Russell; Katy Dang; Mitch
Christian; Nathan Dang; Rob Stratton; Rodney Burch; Stephen Staab; Steve Frisbie; Thomas Taylor; Tom Ruby; Tyson Glahe
Subject: Fwd: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?

Please distribute the link to this article to the membership.

Nate

------ Forwarded message--------From: ISPLS <info@idahospls.org>
Date: Wed, Nov 19, 2014 at 10:46 AM
Subject: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?
To: "Nathan Dang (Nathan Dang)" <oathan@accuratesurveyors.com>, keith.simila@ipels.idaho.gov
Chad & Linda Erickson's story, "The Fox is Guarding the Henhouse," can be found at this link.
http://www.amerisurv.com/cooteot/view/13254/153/

Katy Dang
Executive Director
Idaho Society of Professional Land Surveyors
katy@idahospls.org
(208) 658-9970
www.idahospls.org

From: editor@Amerisurv.com [mailto:editor@Amerisurv .com]
Sent: Wednesday, November 19, 2014 4:01 AM
To: info@idahospls.org
Subject: AmeriSUIV Today: New issue; A Trifecta Equals a Perfect Storm?

This newsletter for November 19, 2014will be archived at
http://www.amerisw-v.com/newsletter/l 9NOV2014.htm

News / Current Issue I Archives / Photos / Subscriptions / eMaga.z:inc

LiDAR / Machine Control / GIS / LBS / Survey History I RSS Feed
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ACHMENT "C"I
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.

ENGINEERS AND PROFESSIONAL LAND SURVEYORS .·

)
· ) Docket No.:
)

. INTHEMAITEROF .

CHAD ERICKSON, P.L.S.
L-7157

) ORDER
)
)
)
)

Respondent.

----------------

FY 11.11 ·

.

.

.

.

.

.

.

..

. ..

.

.

The complaint by Diane Badertscher pertaining to Chad Erickson, came before the Idaho .• .·
Board of Licerisure of Professional · ErigineerS and Professiorutl
Lat1d
Surveyors
(hereinafter
..
.
.
.
. .
· •. "Board") in the form of a . preliminary. invesdgation pertaining .tb the · allegations •. o~ various
violations of the Board's Rules for Professional .Responsibility;
.

.

-

. . .

·.:

.

.

.

'.

-

. Upon preliminary inquiry, it was detemlined the complaint contains multiple ·allegations · ·
involvin~ complex issues.
· Idaho Code § 54-1220(2) states in its eiitirety:
.

.

.

.

.

.

.

.

.

.

.

.

.

..

.

:

as

All charges, .unless dismissed . by . the board · unfoW1ded or trivial, or unl.e ss
settl.e d infor.mally, shall be heard by the board :within six (6) mop.tbs after the date
they were received at the board office unless such time is extended by.the board
. for justifiable cause.
.
..
.
.
Based upon the fact that the issues in this matter
.

.

.

.

are ~omplex and pertain to matters that .
. .

~

.

. required further investigation and in order to explore po~sible ~temative dispute resolution
.

.

as .·.

.

encouraged in the Idaho Rules of Administrative Procedure . of · the Offic~ of ·the Attorney . •

ORDER.:. I
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General, it is justifiable to extend the time for investigation and final hearing in this. matter until
June 15, 2015.

THEREFORE, IT IS HEREBY ORDERED that the Board fiuds that an extension of time
to June 15, 2015.
IT IS FURTHER ORDERED that upon completion of the investigation, the Board will
determine whether or not the allegations brought in the complaint filed againstRespondent are
unfounded or trivial. If they are not found to be w:lfounded or trivial, the Board will set a hearing
on the matter.
DATED this.2¥6a.ay ofNovember, 2014.

IDAHO BOAIU) OF LICENSURE OF.
PROFESSIONALENG:WEERS AND
PROFESSIONAL LAND SURVEYORS·

a~Th~~~

Chairman

ORDER-2

~===~====-~~,~c~,~~"~•':··'~-.:,~;==-~~:~~~;,~;. ;;~~-.,:_c:~;~~;'~~=~=·:•y~=-;~~=';CXFFiOAvii':FHR·:sTAY·•···~_;;,;,~tl?.~
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that onthe25th day of November; I caused to be served, by the
method(s) indicated, a true and correct copy of the foregoing upon:
Chad R. Erickson
2165 Woodland Rd.
Kamiah, ID 83536
Respondent

· ~ US Mail
_
Facsimile:
_
Hand Delivery
-·- Email:

Michael J. Kane
Michael Kane & Associates, PLLC
I 087 W River Street, Ste. 100

j;_

POBox2865

US Mail.
Facsimile: 342-2323
Hand Delivery
~ Email: mkane@ktlaw.net .

Boise, ID 83701-2865

Attotneyfor the Board

Sl- USMail
Facsimile:

Diane Badertscher
116 Rocky Point Lane
Grangeville, ID 83530

· .
Hand Delivery
___ Email
.

ORDER-3

173

AFFIDAVIT FOR STAY
26 of 42

G IATTACHMENT "D I
II

Chad Erickson <ericksonlandsurveys@gmail.com>

FW: Response to out phone conversation of 6-3-2015
5 messages
Kirtlan Naylor <kirt@naylorhales.com>
To: "ericksonlandsurveys@gmail.com" <ericksonlandsurveys@gmail.com>
Cc: Trish Wassmuth <tjw@naylorhales.com>

Wed, Jul 8, 2015 at 11:46 PM

Here is th e email.
Pl ease respond Friday . I presum e you w on't need a lot of t ime to revi ew t his pro posa l.

Kirtlan G. Naylor
Direct 208 947-2070

AYLOR&.. HALES, P.C.

T his email is a confidential comm un ication .
If it w as sent to you mistakenly,
please notify me and destroy your copy.

From: Kirtlan Naylor

Sent: Wednesday, July 01, 2015 6:10 PM
To: 'chadrerickson@yahoo.com'

Cc: 'Keith Simila'; Jim Szatkowski; Trish Wassmuth
Subject: FW: Response to out phone conversation of 6-3-2015

Chad, in response t o t his email, I need t o fo llow up and move t his matt er forw ard .

1. In your em ail 12-20-11 (sic) at tached, you reference som e attachm ents, w hich I do not have nor did you
se nd . If you t hink th em benefi cial, se nd th em .
2. Even in th at email you say " Even now I ca nnot say wit h ce rtaint y wh ere th e SW corn er of Secti on 24
should be since that w ork and funding w as not given t o me." But if t hat is th e 2010 corn er you now t ell me
you are certain about, I'm confused.
AFFIDAVIT FOR STAY
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3.

(will agree with you that 1/16"' ' corn ers do not require Corn er Record s.

4. You still are required to fil e a corn er record .
5. Your even current quoted comments in the press about surveyors and your client are problematic and I
will be addressing those with you in a proposed stipulation to resolve this matter.

I propose amending para 3 as foll ow s, subject to approval by my cli ents:

3. This matter involves work performed by Respondent with regard to survey S-2958 Instrument
Number 473278, referencing the southwest comer of Section 24 and the west¼ of Section 24,
Township 30 North, Range 3 East (T30N R3E), Boise Meridian, Idaho County, Idaho, you
acknowledged that the comers you set in a recorded survey were "bogus" and referenced as
"my weak position," and "the aerial photos disproved the evidence and reasoning that I used," all
without making a corrective action in the field and failing to record amending documents in
violation of IDAPA 10.01.02.005.02, Standard of Care and Idaho Code § 55-1904.

You also

failed to file a Comer Record for the South Quarter Comer of Section 23, as required by Idaho
Code § 55-1604 and Idaho Code§ 54-1227 requiring a magnetically detectable monument at all
unmonumented comers field located.
6. Recently, St aff has re-evaluat ed th e fin es th at are extend ed in offerin g t o settl e m atters, and in thi s typ e
of viol ati on, it w ould normally be a Reprim and and $1,500 . W e have pro posed t o resolve this for
admonishment (l ess than reprimand), but at this time the offer to settle for $250 is withdrawn. We would
now offer t o settl e thi s for $1,000, and require you to fil e th e Co rn er Reco rd .
7. We would also require a retraction/apology for your public comments regarding your former client and
some of the quoted comments in a recent article that continue to put the profession in a negative Ii ht. We
can discuss this further.

Please res pond to thi s offer by July 7th .

Should you have any qu estion s or altern ative resoluti ons, let me kn ow .

Rega rd s,

Kirtlan G. Naylor
Dire ct 208 947-2070
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NAYLOR&. HALE5. P.C.

This email is a confiden tial communication .
If it was sent to you mistakenly,
please notify me and destroy your copy.

From: Chad Erickson [mailto:

]

Sent: Thursday, June 04, 2015 12: 19 AM
To: Kirtlan Naylor
Subject: Response to out phone conversation of 6-3-2015

Today we discussed your e-mail of this date, which referred to and amended your letter of May 22 , 2015. I have copied , annotated and
attached today's e-mail. The annotations address the three issues contained in "paragraph 3".

It was acknowledged by both of us that the Walker complaint probably wasn't going anywhere .

I've also attached an e-mail from 12-20-2011 that explains the use of such words as "bogus, my weak position and disproving" by me in
reference to my SW comer of Section 24.

We also discussed the idea that my magazine writings were too inflammatory. I pointed out that I had long ago realized that professional
articles are seldom read by anyone because they are so boring . My goal is to write colorful articles while are also factual. Besides, I just read
about four medical innovation that were delayed , some as much as decades, by officials and regulations. These were : 1. the washing of
hands before surgery; 2. anesthesia , 3. yellow fever vaccine & mosquito abatement, and 4 . polio vaccine . Just like the survey profession
now, the public of these times were not served well by those in authority. Our profession needs bold people now to shake it up , to realize
that proper survey procedures emanates from court precedence , not state statutes or BLM manuals.

2 attachments

r3

Nylor response to Erickson 1-3-2015 Annotated.pdf
591K

~. e-mail of 12-20-2011.pdf
641K
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Chad Erickson <ericksonlandsurveys@gmail.com>
To: Kirtlan Naylor <kirt@naylorhales.com>
Cc: Trish Wassmuth <tjw@naylorhales.com>

Thu, Jul 9, 2015 at 1:38 AM

To Kirtlan Naylor
Just received this, 11 :21 PM July 8th. Google logged it in as "1 hour ago".
I received this because I responded to a message that you left on my answering machine today, that you were
upset because I had not responded to two emails that you had sent in the last two days. I found your email on
your website and sent a response stating that I had not received any emails from you , but if you wished to send
me something you could use my ericksonlandsurveys@gmail address.
Your just received email contains many issues that I need to address and I won't be able to do this inside of the
18 hour notice that your email provides, to have it completed by July 9th. Something is wrong here and I believe
that it is Yahoo mail. I switched to gmail two years ago because Yahoo mail is very unreliable.
What are you talking about, "but at this time the offer to settle for $250 is withdrawn"? I never received such
an offer. You guys might have been talking to each other but I have received no such correspondence from you.

Please send me copies of all correspondence that you have generated and received concerning the Walker
complaint, both to and from myself and all other parties, and I think that we better cease with the emails and
telephone calls and complete this with registered mail.
Chad Erickson

[Quoted text hidden]

Thu, Jul 9, 2015 at 3:08 PM

Kirtlan Naylor <kirt@naylorhales.com>
To: Chad Erickson <ericksonlandsurveys@gmail.com>
Cc: Trish Wassmuth <tjw@naylorhales.com>

Chad, see my email res ponse just sent.

Kirt

From: Chad Erickson [mailto: ericksonlandsurveys@gmail.com]
Sent: Thursday, July 09, 2015 12:39 AM
To: Kirtlan Naylor
Cc: Trish Wassmuth
Subject: Re: FW: Response to out phone conversation of 6-3-2015
[Quoted text hidden]

Chad Erickson <ericksonlandsurveys@gmail.com>
To: Kirtlan Naylor <kirt@naylorhales.com>

Thu, Jul 9, 2015 at 6: 10 PM
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Page 401

there are comments here that Mr. Erickson made
1
concerning a number of other licensees, that Count Five
2
alleges are indiscriminate criticism.
3
I would like to know how you view that rule,
4
and how you view its application to these comments by
5
Mr. Erickson?
6
A. I view the rule as it is primarily there to
7
provide some level of assurances to licensees, that
8
their fellow licensees will not provide undo discredit
9
to their work products. And therefore, harm their
10
prospects for employment in the long run. That's how I
11
view that rule.
12
What was your second question?
13
Q. How those comments that are attributed to
14
Mr. Erickson violate that rule, as you view the rule?
15
A. As I view the rule, these comments -- many of
16
these private comments, as they are listed, weren't made 17
in public.
18
Q. Werenot?
19
A. Were not made in public. They were made one
20
on one between Mr. Erickson and these other individuals. 21
22
Except for the first two, A and B, were Carl Edwards.
They come right out of Mr. Erickson's, you know, they
23
come right out of Mr. Erickson's reports that he
24
displayed to others.
25

Mr. Erickson to denigrate the professions that this
Board licenses, as well as other states, as well as just
his general
-attitude
- -towards
- -others. It's
disrespectful. It's bullying. It's basically trying to
get other licensees to see his point of view. And if
they don't, instead of just communicating a material
discrepancy, what he's doing is, he is badgering them
into trying to convince them as to his point of view.
And I don't see value in a licensee, and value
to the profession for a licensee continuing in that kind
of practice. And the fact that it came out in public in
a few instances cited in this case, leaves, in my
opinion, that he has violated this rule. Because it was
made public who those two paladins were in his printed
magazine article, and his -- what did he call
it -- survey report that he recorded in the county
courthouse up in Idaho County. Those names were freely
known in that area. And his former client disclosed
those names in a newspaper, in a rant in a newspaper
article, but she was livid that Mr. Erickson would do
such a thing.
J
So I believe he has substantially violated
this rule. He has made this public. He has
intentionally tried to damage the reputation of
licensees, both in private and in public. And I believe
~

Page400

1
2
3
4
5
6

7

8
9
10
11
12
13
14
15
16
17
18
19
20
21
. 22
.
0

23
24
25

So the comment under C, Mr. Wellington
was -- when they were communicating material
discrepancies between each other. I do view the comment
under D, American Surveyor Magazine, and where he calls
two licensees paladins, I view that as disparaging to
those licensees and his motive. In doing that, in my
view, is that he wanted to bring discredit to those
licensees in public, so that future employment prospects
of those two licensees in the local community, or
wherever these documents are circulated to, do
materially harm the reputation of the prospects of
employment for those licensees, because those were made
public.
This communicating, under E, Pete Ketcham,
that was a private conversation between Mr. Erickson and
Mr. Ketcham. It was not public. The presentation that
I put on line there, that I put on the slides, regarding
engineers, licensing boards. His comment about
engineers, "Submitting to an Engineer because he is also
a measurer is like a Doctor submitting to a Butcher."
Those came from a PowerPoint presentation that
he gave to land surveyors in the state of Oregon. Now,
there is no specific licensee cited in that particular
PowerPoint presentation, but it displays in my mind, the
character, and the willingness on the part of
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that the evidence is clear and convincing. And that's
why the count is written the way it is.
Q. In your mind -- and I don't know if this is a
question or not. In your mind, does this rule, and how
it's applied, could that have a chilling effect on the
ability of a licensee to express his opinion, perhaps
well founded, or not well founded, but in his mind, or
her mind, their considered opinion on an issue or a
matter in a public forum?
A. My answer to that question is, that every
circumstance has to speak for itself. As the staff to
the Board we're not out there looking in every, what I
would call, "minor infraction."
What I was trying to build a case here for, is
that this individual has egregious infractions. And I
wanted to bring in as much evidence to demonsi'iite the
egregiousness of that action as I could. If others are
as cavafier as Mr. Erickson is, then. yes, they might.
But, of course, if -- I do not believe that
whatever you rule on this particular count will have a
chilling effect on licensees communicating in public.
You'll make your own findings of fact on that issue.
But from a prosecuting standpoint, we're not out there
just looking for every minor infraction. We're out
there looking at the egregious infractions, of which

M & M Court Reporting Service
(208)345-9611 (ph) (800)234-9611 (208)-345-8800(fax)
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lbert Einstein
wrote at
the age of
seventeen,

''A happy man
is too satisfied
~
with the present to think too much about
;.,the future. "Considering the present state
1/'/

~
~,,,-??""

~ "'='::::::::::==:::;;;=?-~

of the land boundary survey profession,
please accept me as a poor surrogate for
Einstein's unhappy man.
After graduating with a Land Surveying
degree in 1974, I worked for BLM
performing original township surveys
and subdivisions in Alaska. This included
preparing original field notes. Since then
I have accumulated another 38 years
in the survey profession with 28 of that
exclusively in boundary surveys, much of it
involving Indian reservations.
I have a well-founded insight on topo
calls. While performing original Township

surveys in Alaska we measured all of our
topo calls that were within 3 chains (198')
of a sectional comer, and all other topo
calls were scaled from 1 :63 ,000 USGS
Qy.adrangle maps (1"=1 Mile).
Projecting this tradition backward, it
is my theory that G LO surveyors in the
1880s and 1890s scaled topo calls from
USGS Reconnaissance Series maps.
These were developed from plane table
surveys and had great inaccuracies. The
Reconnaissance Series maps are now difficult to find because they used odd scales,
like 1:48000, different names and often
did not use the 15' layouts. However, this
theory does explain the otherwise illogical
topo calls from that period.
In 1973, during my college years I
attended a survey conference in Helena
Montana and we students were introduced
to one Ira Tillotson. Ira was 54 then, and
in his presentation, and on page 27 of his

By Chad R. Erickson, PS
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book Legal Principles ofProperty Boundary
Location, he stated, "GLO Field Notes
are not what the surveyor did. They are
not even what he said he did. GLO Field
Notes are what the surveyor was told to say."
My memory is that Ira attributed this
statement to William Roy Bandy, an early
G.L.O. Cadastral Engineer. However,
anyone who has authored BLM field
notes and submitted them to their Review
Section knows the truth of that statement.
To follow topo calls or to proportion
using typical Field Notes, in a distorted
section, is, as Einstein coined the phrase,
"to have your brain amputated"r
Other misunderstandings that I have
noted through the years about BLM are:
1. The IBLA system is not a part of
the U.S. judicial system. It is part of
the Department of Administration,
specifically the Department of
the Interior. These administrative
reviews usually uphold the actions
of that department.
2. All Federal agencies are fiduciary
agents for the Indian Tribes. All
decisions by them must be in favor
of the tribes. In the 2005 PowerPoint
presentation prepared by Bob
Ader for BLM's Cadastral Survey
Program, we read this, "Overall objec-

tive is to build a highly effective fiduci.ary
trust service that provides Cadastral
Survey Services... " Such is a contradiction in duties and since BLM can
rightly be sued for malfeasance in
the first, the second must suffer. The

PowerPoint goes on to state: " Create
a federal cadastral certification program
for Licensed Land Surveyors to perform
survey services under the direction and
control ofBIM." (Warning to licensed
land surveyors: Be careful of what
you "learn" and do, BLM might get
away with these shenanigans, but you
and your license probably won't.)
3. The BLM Cadastral Survey Section
is confident that their regretful
surveys will never be successfully
appealed because all they have to
do is claim sovereign immunity
for the tribe and no Federal court
will touch it. On the flip side, there
are a lot of private citizens getting
screwed who have no access to a
court remedy (but they can go after
the contractor's license).
In the October 2012 issue of The
American Surveyor, Landon Blake
wrote of a disputed County Surveyor's
stone within IBLA 388. The probable
truth ofIBLA 388 is that if the county
surveyor's stone had been to the benefit
of the tribe, BLM would have used it.
In my career I have often challenged
proportioned corners, not because they
are in the wrong position, but because
the original corner was not lost in the
first place. It is a different matter entirely
to challenge an old corner because it
was not proportioned correctly, as BLM
did in IBLA 388. Many additional
judicial concerns come into play in the
latter situation.
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It is granted in the IBLA 388 case that
the original GLO stone was lost and the
long enduring replacement County stone
was not placed at the proper proportionate position.
It is my opinion that the spirit of court
precedence will eventually defend the
first replacement monument, and give
it the indisputable status of the original
corner, even though it was improperly
set. Much of the reasoning in Dykes v.
Arnold would support this. There is an
on-point pair of IBLA cases (IBLA 252,
260; 2008 IBLA Lexis 69,18, Page 7)
which took the approach of upholding
the first proportioning even though
it was incorrect. Again we see BLM
accepting one method in IBLA 260 and
the opposite in 388, all depending on
which most benefited BLM.
For cause, the boundary survey
profession is a reflection of the BLM, and
I suppose that that is why I am not happy
with either. So, please forgive, but consider
my views of the present and future:
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Courses are not~ eviewed for content by
RCEP or NCEES, nor are there technical
standards in place to review them by.
Thus, most of our current courses on
boundary surveys are wrong and some
are ludicrous2• {Jeff Lucas being excepted.)
Continuing Education is the brain
child of Survey Associations; and it is
they who have promoted the adoption
of this program by the respective states.
It is therefore no smprise that the large
majority of required CEUs are obtained
from conventions courses put on by
survey associations. Annual conference
attendance is way up, so are profits, but
education never gets off the ground.
(There is another travesty here as we
witness thousands of out-of-work professional surveyors forking over $3,000 to
$5,000 during each of the last five years
to acquire CEUs for a profession that
has failed to give them employment.)
Most land survey courses in
our colleges are housed in Schools
of Engineering. This is inappropriate
because the work of a boundary surveyor
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more reflects that of an attorney than an
engineer. In fact, our best boundary work
happens when there are no numbers (as
when we find all four comer monuments).
Try to get an engineer to put that in his
pipe and smoke it.

-

~

One state's attempt to implement this
requirement, and it is typical, was to
inaugurate a Land Survey School in
their University, headed by a Doctor
of Math. This doctor has no survey
experience. He will not let the students
use the instruments, yet he is the main
instructor. (Such makes engineering
professors look relevant.)
.·-~-·".:'- --:i

· - ,., ___
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Most state boards which regulate surveyors are heavily dominated by engineers
and thus are a repeat of the Cinderella
story, without the happy ending. When
I served on a committee to write exam
questions I proposed that court cases (the
heart and soul of boundary surveying) be
included. The proposal was quashed by,
guess who, an engineer from the board.

-

,_. --~
.:;...,
The practice of showing property comer
monuments to the bank and buyer has
been long supplanted by office generated
GIS type maps "proving'' that there are
no conflicts with property lines. Just as
the housing industry injured itself and the
American economy by improper loan practices, so the same agencies have pocketed
the survey fees and placed homeowners'
properties at great risk by the resulting
neglect of comer monuments.

Jeff Lucas and Landon Blake's articles
on boundary surveys are the lonely petunias buried by endless articles on GIS,
AutoCAD, scanners, natural disasters,
etc. (American Surveyor excepted.)
But the mother of all these
problems, and she spreads her shadow

and fragrance over all of the Public Land
Survey States, is the BLM. From 1880
to 1910, as a spritely misn·ess in the form
of the GLO Commissioner, she had a
non-love affair with the Surveyor General.
The Surveyor General dcsig11ed to smvey
public land quick.ly and inexpensively, relying upon the fundamental law of original
comers to smooth over the many i.1Tegularities of his surveys1. She fused and fumed
in her annul Commissioner Reports about
her mate's inaccuracies, promoted the
practice of double corners and proposed
that all U.S. Deputy Surveyors be fired
and the Smveyor General neutered 1. Too
late! She was already pregnant! She was
already pregnant with the idea that she
should dispose of the conn·act system and
hire employees to perform the same work.
The nature of the spat was
made evident when, after the Civil
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Appropriations Act ofJune 25, 1910. the
Commissioner gave birth, not to surveyors . but to '·Cadastra.l Engineers··,;· In the
mid 1970"s BLM tried to leg-itimize her
children by giving them her husband's
nan1e. "Surveyor" and in 2009 changing
their evidence standard from "beyond
a reasonable doubt'. to "substantial.,.
But, because mother BLM ignored
the court's standard of accepting any
evidence, the adoption didn·t take. 6
In the PLSS states, every misconception, every bad practice. a.II arrogance
over the courts by private surveyors has
its lineage in the actions of the GLO and
BLM. When a private surveyor ignores
an ancient four-way fence corner and
sets his proportionate monument 25 feet
into Rancher Jones· cow pasture, ,vithout
ever talking to the neighbors. he is only
following the example of his mother.
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When BLM rejects 100 year old stones,
as in IBLA 388, what else can we expect
from the private surveyor?
In 1947, eight years before his death,
Einstein wrote to a friend that he
could not seriously believe in quantum
mechanics because, "physics should

represent a reality in time and space, free
from spooky actions at a distance. "
To paraphrase this quote; "A missing
property corner shouul be replaced by reliance upon nearby evidence, free from spooky
actions at a distance."
Whatever BLM's justifications, they
have certainly not been Einsteinium in
their judgment.

turned the survey world up-side-down.
This case has since been recognized as
persuasive in courts all over our nation.
However, 900/o of the survey profession
has still to catch on that henceforth
original corners and local control
(evidence) must prevail over spooky
actions at a distance (proportioning).
In a metaphor, it is as though the
US Supreme Court had decreed that
henceforth 'judicial precedence" shall be
paramount in legal determinations and
judgments, but six years later 900/o of the
judges and attorneys are still using chicken
bones, goat entrails and rrial by drowning.
It is apparent that surveyors ,vill not

.

There is only one constant star in our
future, and it is the same as that which
was there from the beginning: Land

boundary disputes are the purview of the
courts. Everything else has been a great
disappointment.
In the summer of 2006 the Oregon
Appellant Court, in Dykes vs. Arnold.

_.:::; ""

-

advance until we separate our profession
from that of the engineers. Perhaps we
need a self-regulated "Bar... such as used
by attorneys. We must have the courage
to acknowledge that our profession of
land boundary surveyors was debauched
by er1;,,o-ineers in 1910 and has strnggled
with legitimacy ever since. To paraphrase
Einstein again, "'I7ze more we strive to

The Einstein quotes are from the book Q.,uotable Einstein by
Alice Calaprice.
l. "Even the scholars in various lands have been acting as if their
brains had been amputated." Albert Einstein to Romain
Rolland. March 22 1915.
2. ·• Coordinates far Legal Descriptions... and. "BLM telling

private surveyors that BLM can declare a comer 'administrative' and move if , are examples.
3. Public Land Surveys, History, Instruction &Methods, by
Lowell 0. Stewart. 1935; a no-holds-barred account of the
history of the General Land Office. Pages 40-58. 63-64.

. l d "th
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improve the Land Boundary Survey Profession
with Engineers mated with Departments of
Administration, the sillier it l,ooks' 7
Problems cannot be solved by the same
level of thinking that created them. a"--1;
In 1970. in a roomful of USFS new
hires, Chad's was the only hand raised
in answer to the question, "Who can
read a vernier?" This was his first
realization of the benefits of education;
Chemistry 10"1 had just made him an
instant Instrument man and changed
his major and life. In "197 4 Chad graduated from one of the earliest accredited
Land Survey programs in the United
States, Flathead Valley Community
College in Kalispell, Montana. After
working in Alaska for BLM , the State
of Alaska and on the Trans-Alaska
Oil Pipe Line, he received his first
license. In 1986 he and his wife formed
Erickson Land Surveys. In 1994 they
chose to perform their work exclusively
in boundary surveys . In "1997, while
addressing recovered county survey
stones in the Kamiah, Idaho area,
Chad became aware of the disconnect
between college training and correct
surveying. Pained with the realization
that his earliest surveys were fraught
with errors because of ignorance of
legal precedence, Chad now states, "If
not for Jeff Lucas and Dykes vs. Arnold
I would still be laboring in ignorance."
Chad is ending his career with three
survey licenses and tile realization that
survey education and practice must be
coordinated and improved.

4. A. Ibid pages 64-71. B. A History of the Rectangular Suroey
System by Albert White, pages 161. 162, 170-172 & 184.
C . Running Line, Recollections ofSurveyors, by BLM. 1991.
page 36, D. Suroeys and Surveyors of the Public Domain, by
Lola Cazier. 1978, page 161.
5. Public Land Surveys .... , pages 33, 57. 118, and 139.
6. See Clark on SurYe1ing & Boundaries. 7th Edition§
12.16, U.21, 15.01. 15.03; Newfound Management v.
Sewer, 885 F.Supp. 727, 747, 748 (U.S. Dist. 1995).
7. lne more success the quantum theory has, the sillier it looks."
Albert Einstein to Heinrich Zangger, 5-20-12.
8. 1bis quote is probably from Albert Einstein.
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F.RICKSON LAND SURVEYS
2165 WooalandRoad
Kamiall, Idaho 83536

2.PS-935-2376
·daho RLl #7157

Senator Dan Johnson
December 13, 2014
re: Preferred Language for definition of "Land Surveying"
Dear Senator;
Our friends and clients, Robert & Don Simmons kindly reported that you are aware of the
movement within the leadership of the Land Survey profession to alter the current
definition of "Land Surveyor" and that after speaking to surveyors Terry Golding and Dan
Hayhurst you are looking for "preferred language". The following is my suggestion.

"Professional land surveying" and "practice of professional
land surveying" mean responsible charge of land surveying to
determine the correct boundary description, to establish or
reestablish land boundaries, to plat lands and subdivisions
thereof.

BACKGROUND
History
1. The above "preferred language" distills from 124 years of State of Idaho
experience.
2. In 1897 Idaho Code 31-2709 decreed that boundary surveys were to conform to
Federal Manuals.
2. The Federal Civil Appropriations Act of June 25th 1910 dismissed thousands
of U.S. Deputy Surveyors and replaced them with a new body of federal
surveyors titled "Cadastral Engineers". Ever since that event our profession has
been associated with, and dominated by, Engineers, even on the state level.
This is unfortunate because Land Boundary Surveyors have little in common with
Engineers except for the use of math, and even there we differ in that boundary
surveyors should use mathematical solutions as a last resort, whereas the
philosophy of Engineers sets forth that all things can be defined by numbers.
(This bad luck was later compounded in 1947 when the Federal survey manual
was radically changed.)

1
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3. The "al/ things can be described by math" mantra of the Engineers, coming
from the 360 BC(±) writings of Euclid, not only appears ridiculous to the layman
but was unseated by mathematicians themselves with the discoveries in the
1920-30's of the "uncertainty principle" and the "incompleteness theorems".
4. The risk taken when the 1897 Idaho Code 31-2709 adopted a Federal
survey manual was realized in 1947 when the BLM Cadastral Engineers rewrote
their survey manual to set forth that no evidence could be used to re-establish a
"lost corner" unless the evidence agreed with the numerical values of the original
Field Notes. Subsequently, since many of these Field Notes were fictitious,
many, many Section Corners have been relocated from where substantial
evidence would place them. Thus many private property corners have been
illegally moved, turning neighborhoods into scenes of confusion and conflict.
See attached photographs of one of these moves (the worst case that I have
seen was a move of 320 feet from the original and legal position to the
mathematical position).
5. This confusion has been reinforced by the 1973 and 2009 BLM manuals.
Contrarily, these BLM methods regularly fail to be upheld in State courts, as
happened in 2006 in the Dykes v. Arnold case of the Oregon Appellate Court. In
other words, in the courts mathematical solutions are always subjugated by
evidence. Einstein said much the same, "math must subjugate itself to
reasoning."
6. The boundary disputes radiating from the GLO/BLM surveyors' metamorphisis
into Cadastral Engineers are a disaster to Idaho's private property owners and
our profession. While the dogma of "numbers over evidence" is contrary to
common law, yet this dogma now grips many in our profession, notable
examples being the Idaho Board of Licensure of Engineers, ISPLS, University
Professors and most of the presenters at our annual survey conferences.
7. This disaster is similar to the one that would result from assigning Physicians
to the Idaho Board of Licensure of Engineers just because Doctors use numbers
to describe blood pressure, pulse rates and glucose levels; or stating that the
physician's practice must conform to the U.S. Army Corp of Engineers Safety
and Health manual. The difference is that the Physicians' disaster is supposition,
whereas the Land Boundary Surveyors' disaster has already happened.

Principles:
1. Land survey issues are really land boundary issues and land boundary issues, by
Constitutional constraints, fall within the jurisdiction of State courts.
2. Thus, proper procedures for Land Boundary Surveys and Re-Surveys have their
origins in the precedents of the State courts, not manuals or boards.
3. The Fundamental Law of Original Corners, as distilled from rulings by courts,
should be the dominant concept for Land Boundary Surveyors, yet this is a foreign
concept to the current survey leadership. The resulting erroneous directives,
decisions and instructions from this cabal leave many of our surveyors confused.
Worse, private property owners are regularly damaged by worse than useless
surveys.

2

187

AFFIDAVIT FOR STAY
40 of 42

What is wrong with the legislation proposed by the State Board & ISPLS?
While one hand incorporates all measurements made above, upon or below the earth
into the definition of Land Surveying, the other hand exempts non-licensee
practitioners from prosecution. The sole remaining effect is that, by diluting the
definition, the requirement for four years of boundary experience is removed. Under
the new rules, mapping, construction and scanning will just as well satisfy the four
year experience requirement, and since these latter activities pay better than
Boundary the new applicants will have a paucity of boundary experience. While
already wounded, the proposed legislation will be the coup de grace of Idaho's Land
Boundary Surveyors.
Opportunity;
The good news is that the current, monstrously wrong, re-write of the definition of
"Land Surveying" has exposed the board and the ISPLS as inept Engineers
masquerading as Surveyors, resulting in a condition of clarity for our legislators that
has not existed since 1910. Please, Please utilize this opportunity to get the Land
Boundary Surveyors out from under the control of Engineers. To fully achieve the
separation of Land Boundary Surveyors from the influence of Engineers it will also be
necessary to disconnect the tie to the BLM survey manual.
Committee:
As a resource for a committee I would recommend to you the Land Boundary
Surveyors Charles Cuddy (ex State Representative) and Brian Allen.

Sincerely,
Chad R. Erickson RLS 7157
p.s.
My qualifications for making these statements and recommendations;
I am a surveyor with 44 years of experience, have been licensed in three states,
beginning with Alaska in 1984 and in Idaho since 1994. I operate the firm of Erickson
Land Surveys out of Kamiah, Idaho, which is dedicated to land boundary surveys. I, with
my wife Linda, also write survey related articles for The American Surveyor. Please
follow this link to an article we have written on the Idaho redefinition efforts:
http://www.amerisurv.com/PDF/TheAmericanSurveyor_EricksonFoxGuardingHenHouse_ Nov-Dec2014.pdf
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CV-2016-0044587
no plaintiff vs. no defendant
Hearing type: Status Conference
Hearing date: 10/31 /20 I 6
Time: 8:35 am
Judge: Gregory FitzMaurice
Courtroom:
Court reporter: Keith Evans
Minutes Clerk: Sheri Clark
Tape Number: District
■
■

3 :03

Court introduces case. Erickson present pro-se, Kane present for Board of
Licensure. Court reviews file. Court addresses re: new petition filed in old case,
motion for stay
Court questions re: hearing on motion
Parties respond
Court addresses re: petition to be filed in a new case
Court sets for Oral Argument on November 14 at 11 :00am, telephonically

.....-

•

Erickson addresses re: settlement conference
Court responds
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O'CLOCK
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IN THE DISTRICT COURT OF THE SECOND JUDICIA
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY
)
)
)
)
)

Chad Erickson
Responden/Appellant,
Vs.

CASE NO.

CV 16-45061

NOTICE OF HEARING

Idaho Board of Licensure of
)
Professional Engineer & Land
)
Surveyors, etal
)
Complainant/Respondent)
NOTICE IS HEREBY GIVEN that the 14 day of November 2016
at

the

hour

Courthouse,

of

11: 00am in the

Grangeville,

District Courtroom,

Idaho,

is

hereby

set

as

Idaho County
the

time

and

place for Oral Argument. Parties to call 712-770-4010, Id# 704954.
BY ORDER OF THE COURT.
Dated: November 1, 2016.
KATHY M ACKERMAN, CLERK
By

ZS\\~

U/1.J

Deputy

I, the undersigned Deputy Clerk of the above entitled
Court, do hereby certify that a copy of the foregoing was mailed
or delivered by me on /f ~/-fl.,o
to:
Chad Erickson
2165 Woodland Rd
Kamiah, Id. 83536
Michael Kane
PO Box 2865
Boise, Id. 83701
KATHY M ACKERMAN, CLERK
By ( ~ ~ o ,
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MICHAEL J. KANE
MICHAEL KANE & ASSOCIATES, PLLC
4355 West Emerald Street, Suite 190
Post Office Box 2865
Boise, Idaho 83701-2865
Telephone: (208) 342-4545
Facsimile: (208) 342-2323
Idaho State Bar No. 2652
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NOV O1 2016

ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

IN THIS DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

CHAD R. ERICKSON,

)
)

Respondent/Appellant,

vs.
THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS
and .KEITH SIMILA, in his capacity as
Executive Director of the Idaho Board of
Licensure of Profession.al Engineers and
Professional. Land Surveyors,
Complainants/Respondents.
_______________

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV 2016-45061
NOTICE OF APPEARANCE

YOU A.ND EACH OF YOU WILL PLEASE TAKE NOTICE that the undersigned hereby

appears as counsel of record for Complainants/Respondents, THE IDAHO BOARD OF
LICENSURE

OF

PROFESSIONAL

ENGINEERS

AND

SURVEYORS and KEITH SIMILA, in the above-entitled action..
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DATED this

_j_:~-

day of November, 2016.
MICHAEL KANE & ASSOCIATES, PLLC

-----n/~. ~

/}~ " '

BY: _____ ~ - ~ - -_·~ - - - - -

MICHAEL J. KANE
Attorneys for Complainants/Responden.ts

CERTIFICATE OF SERVICE

7

I HEREBY CERTIFY that on the
jf day of November, 2016, I caused to be served a
true and correct copy of the foregoing document by the method indicated below and addressed to
the following:

_XX_ U.S. Mail

Chad Erickson
2165 Woodland Road
Kamiah, ID 83 536

_XX_ Email

[Email: ericksonlandsurveys(ro,gmai.1.c<)m.]

Courtesy Copy:
Mr. Keith Simila, P .E.
Executive Director
Idaho Board of Licensure of Professional Engineers
and Professional Land Surveyors
1510 E. Watertower Street, Suite 110
Meridian, ID 83642

XX_U.S. Mail
XX_ Email

7K~~
MICHAEL J. KANE
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MICHAEL J. KANE
MICHAEL KANE & ASSOCIATES, PLLC
4355 West Emerald Street, Suite 190
Post Office Box 2865
Boise, Idaho 83701-2865
Telephone: (208) 342-4545
Facsimile: (208) 342-2323
Idaho State Bar No. 2652
ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

IN THIS DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

Respondent/Appellant,
vs.

THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS
and KEITH SIMILA, in his capacity as
Executive Director of the Idaho Board of
Licensure of Professional Engineers an.d
Professional Land Surveyors,
Complainants/Respondents.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV 2016-45061

OBJECTION TO APPELLANT'S
REQUEST FOR ENTRY OF STAY

------------~---)
COMES

LICENSURE

NOW
OF

the

Complainants/Respondents,

PROFESSIONAL

ENGINEERS

THE

AND

IDAHO

BOARD

PROFESSIONAL

OF

LAND

SURVEYORS and KEITH SIMILA, by and through their attorney of record Michael J. Kane of
the firm Michael Kane & Associates, PLLC, and hereby object to Appellant's request for the entry
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of an order of stay by the court. The Appellant requests this Court stay the entry of the Idaho Board
of Licensure of Professional Engineers and Professional Land Surveyors ("Board) Order dated
Au.gust 17, 2016, revoking Appellant Chad Erickson's status as a professional land surveyor,
licensed in the state ofidaho.
A Memorandum. inJupport of this objection is filed contemporaneously herewith.
DATED this

_0
__ day of November, 2016.
MICHAEL KANE & ASSOCIATES, PLLC

B
:~~-Y
MICHAELI. KANE
Attorneys for Complainants/Respondents

CERTIFICATE OF SERVICE

J

I HEREBY CERTIFY that on the 3 - day of November,. 2016, I caused to be served a
true and correct copy of the foregoing document by the method indicated below and addressed to
the following:

_XX_ U.S. Mail

Ch.ad Erickson

2165 Woodland Road
Kamiah, ID 83536
[Email: ericksonlandsurveys(a}gmail.com]

_XX_Ern,ail.

MICHAEL J. KANE
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MICHAEL ,J. KANE
MICHAEL KANE & ASSOCIATES, PLLC
4355 West Emerald Street, Suite 190
Post Office Box 2865
Boise, Idaho 83701-2865
Telephone: (208) 342-4545
Facsimile: (208) 342-2323
Idaho State Bar No. 2652

D
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NOV O3 2016

ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

IN THIS DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

CHAD R. ERICKSON,
Respondent/Appellant,
vs.

THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board ofLicensure of
Professional Engineers and Professional
Lan.cl Surveyors,
Complainants/Respondents.

)
)

)
)

Case No. CV 2016-45061

)
)
)
)
)
)
)
)
)
)

MEMORANDUM IN SUPPORT OF
OBJECTION TO APPELLANT'S
REQUEST FOR ENTRY OF STAY

---------------)
COME NOW the Complainants/Respondents, THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND PROFESSIONAL LAND SURVEYORS and KEITH
SIMILA, by and through their attorney of record Michael J. Kane of the firm Michael Kane &
Associates, PLLC, and hereby provide the following Memorandum in Support of their opposition
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to Appellant's request to enter a stay of the revocation of Appellant's professional land surveyor
license during the pendency of the judicial review of the agency action.

I.

INTRODUCTION
On March 3, 2016, Chad E1:fokson ("Erickson" or "Appellant"), a professional land
surveyor Hcen.sed by the Idaho Board of Licensure of Professional Engineers and Professional

Land Surveyors (..Board" or "Complainant/Respondent") was given notice that a hearing, lasting
up to three (3) days in late June of 2016, would be held to consider the a11egations brought

against him by a former client (R. 122-124). The hearing began on June 20, 2016, with the staff
of the licensing Board having the burden of proof to establish he allegations contained. in the
Administrative Complaint against Erickson. Witnesses were called and examined, and exhibits
fotroduced.

Erickson cross-examined staff witnesses and reviewed an.d examined proffered

exhibits.
At the beginning of the third day of the hearing, Erickson. abandoned the hearing in spite
of behig cautioned by counsel for the Board of th~ consequences if he failed to take the
opportunity to present his defense concerning the leveled allegations. Erickson chose not to
proceed. There was no emergency which required his immediate attention and presence~ he
simply walked away.
After the staff rested, the Board was left to consider the evidence it had been given, both
through direct testimony and exhibits, Erickson's cross-examination of vvitnesses, an.d statements
regarding exhibits proffered.
The Board, through detailed findings (R. 222-245), found that Erickson tool< substantial
sums of monies from one of his clients, failed to meet the standard of care required of a licensed
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surveyor in Idaho, violated several statutes and rules, sought to extract further rn.onies from the
client to correct his own mistake and, when the former client refused to pay more money, began a
campaign to publicly cast aspersions on the former client and following surveyors, leading to a
chaotic litigation.
Based upon these findings, on August 17, 2016, the Board entered an Order revoking
Eri.ckson's license as a professional land surveyor in Idaho (R. 243). The Board detennined that
to protect the health and safety of the public nothing less than revocation would suffice.

Erickson is now asking this court to stay the Board's Order of revocation pending its
review. The court has the authority to enter such an order of stay, but the Board respectfully
requests that the Court deny Erickson's request.
II.

STANDARD
Both Idaho Code § 67-5274 and Idaho Rules of Civil Procedure 84(m) address a stay
during a judicial review of an administrative action. Idaho Code § 67-5274 provides:

The filing of the petition for review does not itself stay the effectiveness or
enforcement of the agency action. The agency may grant, or the reviewing court
may order, a stay upon appropriate terms.
I.C, § 67-5274 (emphasis added). While Idaho Rule of Civil Procedure 84(m) states:

Unless otherwise provided by statute, the filing of a petition for judicial review
with the district court does not at1tornatically stay 1he proceedings and
enforcement of the action of an agency that is subject to the petition. Unless
prohibited by statute, the agency may grant, or the reviewing court may order, a
stay upon appropriate terms.
I.R.C.P. (emphasis added). Therefore the standard for a court to grant a stay within this
proceeding is simply based upon. the court's discretion.
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III.
ARGUMENT
Erickson makes three (3) arguments as to why this ·court should say his license revocation:
( 1) he is confident that he will prevail at judicial review; (2) he is acting in his capacity as an expert
surveyor in two (2) court cases, one federal and one state; and (3) it would violate his due process
rights. None of these arguments outweigh the Board's concern that allowing him to retain his
unrestricted Idaho professional land surveying license is not in. the public interest. Each argument
will be separately addressed.

A.

The scope of judicial review of an administrative action is limited and
Erickson's c~rtainty that he will be vindicated is in doubt.

The scope of judicial review of an administrative agency's actions is set forth in Idaho Code

§ 67-5279. The court shall affirm the action un.less it finds the agency's findings, conclusions and
decision were: (1) in violation of constitutional or statutory provisions~ (2) in excess of the statutory
authority o:ftbe agency; (3) made upon unlawful procedure; or (4) arbitrary, capricious, or an abuse
of discretion. LC. § 67-5279(2).
The lodged hearing Transcript shows two days of testimony and exhibits with Eri.ckson
cross-examining witnesses and :reviewing exhibits. A third day of the hearing was scheduled, but
Erickson left after being cautioned by Board comisel of the possible consequences if the Board was
not given the opportunity to hear his defense after staff had rested. Thereafter, staff completed
presenting its case and the Board rendered its decision based upon the information presented to it.
The court's review will be limited to what was actually presented to the Board; it will be a
struggle for Erickson to convince the court that the Board's actions were arbitrary, capricious, or an
abuse of discretion when the only evidence relied upon by the Board was what was provided by
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staff in its main presentation, as well as any information derived from. Erickson's crossexamination.
\Vhile Erickson has requested a "trial de novo" with the district court taking the place of the
licensing board, it is clear that that is not allowed under the law. In one of the early decisions under
the Idaho Administrative Procedures Act, the Supreme Court noted a trial de novo is not available
when a judicial court reviews an agency decision. As Hill v. Bd. of Cty. Comm'rs, 101 Idaho 850,
852, 623 P.2d 462, 464 (1981) observed:
Vle find that there is no provision made for a trial de novo. Toe district court may
stay the board decision and admit additional evidence before the board for good
cause sho'M1 but subsection (g) [now Idaho Code § 67-5279], ultimately limits the
court to either affirming the board decision, remanding for further proceedings, or
reversing and modifying if substantial rights of the appellant have been prejudiced.
I.C. § 67-5215(a), which would permit other means of review, is specifically
excluded in LC.§ 67-6519, see footnotes 1 and 2, supra. Thus, a trial de novo is not
a possible course of action.

Accord, Clow v. Bd ofCty. Comm'rs of Payette Cty., 105 Idaho 714,716,672 P.2d 1044, 1046
(1983) (admitting additional evidence when procedural irregularities are not alleged in essence
results in a trial de n.ovo and this Court has stated that on an appeal from an administrative agency
"a trial de novo is not a possible course of action." ( citing Hill, supra)).
While Erickson may hope for a second chance, starting all over with the court presiding 1 his
actual scope is limited to arguing the Agency Record as it stands or convi11cing the court that
additional evidence should be included for the Board's review.
This argument is not sufficient for the court to enter a stay.

B.

Erickson has not establ.ished the necessity of a sta,l' based upon pending court
proceedings.

Erickson's second argument ls that he has been acting as an expert witness in two cases.

However, he has not given sufficient details for the court to determine the necessity of staying his
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In his Immediate Review and Granting of Petition for Stay Pending

Completion of Judicial Review (''Petition for Staf'), Erickson states that the federal proceeding of
Howell v. BLM began in 2007 and has been, for the last two years, in negotiation (R. 378, Petition

for Stay, p.3). Erickson does not claim that he will be providing expert testimony any time soon.
There is no evidence that the federal case is proceeding more quickly than this court can take this
matter under advisement and render a decision.
Erickson describes the Elam v. Scott matter as a recent case "partially resolving the
boundary line mess in the town of Harpster." (R. 378, Petition for Stay, p.3). The status of the case

and Erickson's role is not fully discussed.
The Board is willing to agree not to request any delay in this appeal so that this matter may
be under advisement as soon as possible. The Agency Record and Transcript have already been
lodged. This matter should be under advisement (with cooperation from Appellant) no later than

1l1e spring of 2017. A decision could be rendered prior to Erickson's appearance as an expert in
either of these cases.
Without more information as to the status of the cases and Erickson's importance to them,
Complainants/Respondents offer to help move this matter to a speedy determination, but cannot
agree this reason alone warrants a stay of the Board's order.

C.

Erickson was given due process prior to the Board revoking his license

Erickson's final argument is a vague reference to c'due process" as a reason for this court to
stay Erickson's license revocation.
There is no question that a professional license is a property right and the licensee is entitled
to due process prior to revocation. Schware v. Bd of Bar Examiners., 353 U.S. 232, 238-39, 77

S.Ct. 752, 755-56, 1 L.Ed.2d 796 (1957).

Idaho courts have also recognized that the right to
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practice one's profession is a valuable property right and that a state cannot exclude a person. from
the practice of his profession vvithout having provided the safeguards of due process. Tuma v.

Board ofNursing, 1.00 Idaho 74,593 P.2d 711 (1979).
The due process afforded a licensee is "a fair trial in a fair tribunal . . . ." In re Murchison,

349 U.S. 133, 136, 75 S.Ct. 623, 625, 99 L.Ed. 942, 946 (1955); and Eacret v. Bonner Cnty., 139

Idaho 780, 784, 86 P .3d 494, 498 (2004) ("the Due Process Clause entitles a person to an impartial
and disinterested tribunal ....").
However, the right to pra.ctice one's profession has never overcome the ~eed to protect the
public from an individual who does not meet the standard of care required of a professional land
surveyor in Idaho.
Erickson was afforded all process due him when the Board convened a scheduled three day
hearing, wherein staff presented its evidence against Erickson, who was entitled to cross-examine
witnesses, review and question exhibits and then have an opportunity to present his defense.

The

Board determined after all the evjdence was presented that Erickson not only failed to meet the
standard of care required of an Idaho licensee, but he went out of his way to harass not only a
former client, but other surveyors who became involved in the problems that he helped create.
The fact that Erickson chose to voluntarily abandon the hearing befo:re its completion does
not now give him a basis to claim that his due process rights were violated.

D.

If the court considers staying Board's revocation, it is requested to impose
conditions upon Erickson's license.

If the court believes that it should enter a stay and allow Erickson to keep his professional
land surveyor license during the pendency of thi.s proceeding, Complainants/Respondents request
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that the court impose the condition. that Erickson may not enter into any new contract with any
Idaho client which requires the services of a )jcensed professional land surveyor ill Idaho.
Erickson claims that he needs to maintain hjs license due to his status as an expert witness

for existing clients. Tiris condition will not interfere with his status. However, it will not allow him
to enter into a contract and accept monies from new clients until the court has an opportunity to
review the Agency Record and rule whether Erickson met the standard of care required, or violated
numerous statutes, and whether the findings were arbitrary, capricious, or an abuse of discretion.

IV.
CONCLUSION
Appellant has requested the court use its discretion and enter a stay of tl1e Board's Order
revoking his professional land surveyor license in Idaho.

Complainants/Respondents do not

believe the three arguments offered are sufficient to overcome the Boar.d's belief that allowing
Erickson to remain licensed could impact the public safety and welfare.

If the court does consider entering a stay, Complainants/Respondents request the court
specifically prohibit Erickson :from taking any new client in Idaho. This will maintain any existing
business relationship Erickson has established but prevents any new business relationship from
being established.
DATED this

,J
_:?;__ day ofNovember, 2016.
MICHAEL KANE & ASSOCIATES, PLLC

BY:~~MICHAEL J. KANE
Attorneys for Complainants/Respondents
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CERTIFICAT( OF SERVICE
I HEREBY CERTIFY that on. the_.£ day of November, 2016, I caused to be served a
tru,e and corr.ect copy of the foregoing document by the method indicated below and addressed to
the following:
Chad Erickson
2165 Woodland Road
Kamiah, ID 83536
[Email: ericksonlandsurveys@_gmail.com]

-

XX

U.S. Mail

XX

Email

-

~~-

.•.

MICHAEL J. KANE

MEMORANDUM JN SUPPORT OF OBJECTION TO APPELLANT'S REQUEST FOR ENTRY OF STAY - P. 9

204

10/10

, IDAHO COUN TY :

\ AT ~•.Ex)

t

c--=

1
:~~ : ,

::; TCOURT

--fL.M
.

NOV U 4 :J16

MICHAEL J. KANE
MICHAEL KANE & ASSOCIATES, PLLC
4355 West Emerald Street, Suite 190
Post Office Box 2865
Boise, Idaho 83701-2865
Telephone: (208) 342-4545
Facsimile: (208) 342-2323
Idaho State Bar No. 2652

ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

IN THIS DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

CHAD R. ERICKSON,
Respondent/Appellant,
VS.

THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS
and KEITH SIMILA, in his capacity as
Executive Director of the Idaho Board of
Licensure of Professional Engineers and
Professional Land Surveyors,
Complainants/Respondents.

)
)
)
)
)
)
)
)

Case No. CV 2016-45061
NOTICE OF LODGING
TRANSCRIPT

)
)
)
)
)
)

----------------)

COME NOW the Complainants/Respondents, THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, by and through their attorney of record Michael J. Kane of the firm Michael
Kane & Associates, PLLC, and hereby notifies the Court and all parties that the transcript of the
hearing in the underlying agency action (In Re the Matter of the License of Chad Erickson, PLS,
NOTICE OF LODGING TRANSCRIPT - P. 1
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Docket No. FY 11.11) was sent for lodging to the Clerk of the District Court, Idaho County, on the
pt day of November, 2016.

A copy of the transcript was sent to CHAD R. ERICKSON,

Respondent/Appellant, along with a copy of this Notice on the pt day of November, 2016.
Additional copies of the transcript may be picked up at the office of Michael Kane & Associates,
PLLC, located at 4355 Emerald Street, Boise, Idaho, between the hours of 8:30 a.m. and 5:00 p.m.
Please contact the office in advance at telephone (208) 342-4545 to ensure a copy will be ready and
available upon arrival.
The parties have fourteen (14) days from the date of this notice in which to file with the
Agency any objection to the transcript. An additional copy of any objection should be provided to
the undersigned at the same time the objection is filed with the agency. If no objection is filed
within fourteen (14) days from the date of this notice, the transcript will be deemed settled.
DATED this __

L~-

day of November, 2016.
MICHAEL KANE & ASSOCIATES, PLLC

/Z£_·--£-C_.~_/U1_.✓
___,__--=-)-~_·.~
__
·.~ - -

BY: _ _
MICHAEL J. KANE
Attorneys for Complainants/Respondents
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I HEREBY CERTIFY that on the
day of November, 2016, I caused to be served a
true and correct copy of the foregoing document by the method indicated below and addressed to
the following:

Chad Erickson
2165 Woodland Road
Kamiah, ID 83536
[Email: ericksonlandsurvevs(D)gmail.com ]

XX

U.S. Mail

XX

Email

Courtesy Copy:
Mr. Keith Simila, P.E.
Executive Director
Idaho Board of Li censure of Professional Engineers
and Professional Land Surveyors
1510 E. Watertower Street, Suite 110
Meridian, ID 83642

XX

U.S. Mail

XX
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MICHAEL J. KANE
MICHAEL KANE & ASSOCIATES, PLLC
4355 West Emerald Street, Suite 190
Post Office Box 2865
Boise, Idaho 83701-2865
Telephone: (208) 342-4545
Facsimile: (208) 342-2323
Idaho State Bar No. 2652

ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

IN THIS DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

CHAD R. ERICKSON,
Respondent/Appellant,
vs.
THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS
and KEITH SIMILA, in his capacity as
Executive Director of the Idaho Board of
Licensure of Professional Engineers and
Professional Land Surveyors,
Complainants/Respondents.

___________

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV 2016-45061
NOTICE OF LODGING
AGENCY RECORD

COME NOW the Complainants/Respondents, THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, by and through their attorney of record Michael J. Kane of the firm Michael
Kane & Associates, PLLC, and hereby notifies the Court and all parties that the Agency Record in
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this matter was sent for lodging to the Clerk of the District Court, Idaho County, on the 1st day of
November, 2016.
A complete copy of the Agency Record was sent to Respondent/Appellant, CHAD R.
ERICKSON, along with a copy of this Notice on the pt day ofNovember, 2016.
Additional copies of the Agency Record may be picked up at the office of Michael Kane &
Associates, PLLC, located at 4355 West Emerald Street, Suite 190, Boise, Idaho, between the hours
of 8:30 a.m. and 5:00 p.m., at cost to the requester of 25 cents per page. Please contact the office in
advance at telephone #(208) 342-4545 to ensure a copy will be ready and available upon arrival.
The parties shall have fourteen (14) days from the date of this Notice in which to file with
the Agency any objection to the Record. An additional copy of any objection should be provided to
the undersigned at the same time the objection is filed with the Agency. If no objection is filed

,~-r

within fourteen (14) days from the date of this Notice, the Record will be deemed settled.
DATED this _ L _ day of November, 2016.
MICHAEL KANE & ASSOCIATES, PLLC

~-~-~

BY: ----.c..fi_?£_~-~-,~____,__r
__
MICHAEL J. KANE
Attorneys for Complainants/Respondents
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CERTIFICATE OF SERVICE
:;st'
I HEREBY CERTIFY that on the _/ _ day of November, 2016, I caused to be served a
true and correct copy of the foregoing document by the method indicated below and addressed to
the following:

Chad Erickson
2165 Woodland Road
Kamiah, ID 83536
[Email: ericksonlandsurvcys(ct:1gmail.corn ]

XX

U.S. Mail

XX

Email

Courtesy Copy:
Mr. Keith Simila, P .E.
Executive Director
Idaho Board of Licensure of Professional Engineers
and Professional Land Surveyors
1510 E. Watertower Street, Suite 110
Meridian, ID 83642

XX

U.S. Mail

XX

Email
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JDAHO COUNTY OISTRICP OURT
i) FILC:D
AT - 0
o·cLOSr< - - .t.1.

t'

NOV 1 0 20"16
Chad R. Erickson L-7157
Erickson Land Surveys
2165 Woodland Road
Kamiah, Idaho 83536
Telephone No. (208) 935-2376,
(928) 575-5710 (cell)
ericksonlandsurveys@gmail.com

Pro Se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.
Chad R. Erickson
Respondent/Appellant, "Erickson"
vs.

CASE NO. CV 2016-45061

Complainant, "Board"
THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professional Engineers and Professional Land
Surveyors.

Board Docket No. FY 11.11
ADDENDUM TO PETITON TO
STAY AND MOTION TO USE
PC MONITOR IN STAY
PRESENTATION

Complainant/Respondent, "Board"

TO: THE ABOVE-NAMED COMPLAINANT/RESPONDENT (Board), THEIR
ATTORNEY MICHAEL J. KANE, AND THE CLERK OF THE
ABOVE-ENTITLED COURT;
ADDENDUM TO PETITION FOR STAY:

1. Freedom of the Press: It is Erickson's contention, and always has been his contention, that the
entire proceeding is a persecution, not a prosecution. This case is persecution for opposing in print
(American Survey Magazine article of Nov. 14, 2014) the Board's political actions. Erickson's
Affidavit For Stay presented the details and facts of this persecution on pages 12 and 13 in the
form of "Story IV".
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Such complaints or lawsuits to intimidate free speech are called "SLAPPS" (Strategic Lawsuit
Against Public Participation). In 2009 an effort was made to have Idaho join the 28 other states
who have enacted anti-slapp laws. It is reported that the legislature declined because "there has
never been a SLAPP case filed in Idaho" (http://opencda.com/?p=4466). Well, there is now, and if
Idaho had had such a law in place this complaint would likely have been quickly dismissed with
prejudice and sanctions. (For an example of anti-slap legislation see
http://www.haynesboone.com/~/media/files/attorney%20publications/ 2016/antislapp_5yr.ashx)

Does it seem fair that, lacking such remedial laws, Erickson must not only face years of expensive
appeal of a frivolous complaint, but must do so without his source of income? And all this despite
a high probability of vindication?

This SLAPP resulted from the Board coupling its perceived and practiced infallibility with its
indignation at a minion's opposition to their favorite legislative experiment. The results are that the
expert testimony of Professional Land Surveyors in Idaho is being chilled and Journalism itself is
under threat.

It isn't just Erickson who believes that Idaho has been cursed with irresponsible agencies who think
that they can do anything that they want. The Governor recently appointed a "Public" board
member for each board, who are answerable to the Governor directly, and provided that all board
members now serve at the Governor's pleasure. We are this week presented with the confirmation
of HJB5 which cements the Legislature's right to review agency rules for statutory compliance and
constitutionality. Now we can say that Erickson's claim of unconstitutionality and prayer for relief
are consistent with the views of the Governor, the Legislature and the People.

2. Unethical behavior by the Board: On line 15, page 2 of the Board's Memorandum in Support of
Objections the Board sets forth that Erickson "was cautioned by counsel for the Board... "
According to Rule 4.3 of the Model Rules of Professional Conduct by the American Bar
Association such behavior by opposing counsel is unethical. Frankly, Erickson believes, as a legal
matter, that any advise coming from the opposing counsel is inappropriate and intentionally
incorrect. Such a caution might have weight had it come from George Murgel, the Board
Chairman, but it did not.
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3. Emergency requiring adjournment: Contrary to the Board's claim on line 17, page 2 of said
Memo, Erickson was under medical distress and needed immediate relief. Ask any
who has had only three hours of sleep for three nights if this is not so. The Board was fortunate
that Erickson had the courtesy and stamina to come in at all on the third morning.

4. Bias: The bias of the Board is further evident in the following wording which started at the
bottom of page 2 of said Memo: "The Board.. found that Erickson took substantial sums of monies
from one of his clients Jailed to meet the standard of care required of a licensed surveyor in Idaho,
violated several statutes and rules, sought to extract further monies ... " Portraying a bone fide
professional endeavor as a scam and extortion is not helpful to a judicial review.

5. Void for vagueness: The phrase "standard of care" in the preceding paragraph is probably
unconstitutionally vague. See Curd v. Kentucky

6. New Charges: Beginning at line 14 of page 7 of said Memo, the Board enters new charges by
stating, "...Erickson ... went out of his way to harass not only a former client, but other surveyors ... "
Not only are these charges new but they are each groundless.
A. Erickson did not subject his client to aggressive pressure or intimidation, in fact he repeatedly
defended, in letters to the editor, his previous client against slanderous U.S. Observer articles.
B. When Erickson found that other surveyors had failed to differentiate between a later closing
comer and an original section comer, Erickson was required by I.D.A.P. 10.01.02.005.04 to make
repeated contacts with those surveyors.

7. Erickson thanks the Board for the citations that they gave in its Memo which justify Erickson's
request of acceptance of additional evidence.
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JUSTIFICATION FOR USE OF PC MONITOR
During Erickson's 30 minute presentation he will attempt to show that the central issue of the
Board's complaint is groundless and that it is the Board's determination at the SW Comer of Section
24 that is in error.

Both the Board and Erickson acknowledge that this case is complex (see Attachment "A") and that
the oral presentations are limited to 30 minutes for each side. Both parties acknowledge that the
SW comer of Section 24 is "central to the issue" (see Attachment "B"). The main subject of
Erickson's 30 minute presentation will be to show the correct resolution of the SW comer of
Section 24. It is anticipated that the presentation of the evidence found by Erickson will convince
the court that Erickson will ultimately be vindicated against the central issue of the Complaint,
Finding of Fact, Conclusions of Law and Order. What remains after resolving the SW comer are
minor details that are easily shown to also be groundless.

For telephonic attendees Erickson is attaching a hard copy of a summary of the presentation, which
is attached as Attachment "C". The advantage of the digital presentation over the hard copy is that
the presentation is in layers and Erickson will be able to quickly and simply build the evidence bit
by bit in a clear and convincing manner.

The presentation being so important, Erickson prays the court to allow him to use a PC Monitor for
his presentation. The presentation being clear and convincing, Erickson prays the Court to allow
the immediate and retro-active stay of the Board's Order.

I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge.

DATED this 10th day of November, 2016
CHAD R. ERICKSON, pro se

Chad R. Erickson L-7517
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CERTIFICATE OF SERVICE
The undersigned, a resident of Idaho County in the State of Idaho, hereby certifies that on
the 10th day of November, 2016, he caused a true and correct copy of the foregoing document to
be served upon the following as indicated:

Original:
Idaho CountyDistrict Court
320 W. Main
Grangeville, ID 83530
Facsimile:208-983-2376

US Mail
Facsimile
_x_ Hand Delivery
Email

K.irtlan G. Naylor
NAYLOR & HALES, P.C.
Attorneys at Law
950 W. Bannock Street, Ste. 610
Boise, ID 83702

US Mail
Facsimile
_ _ Hand Delivery
_x_ Email:kirt@naylorhales.com

Michael J. Kane
Michael Kane & Associates, PLLC
4355 West Emerald Street, Ste 190
Boise, ID 83706
P.O. Box 2865
Boise, ID 83701-2865

US Mail
Facsimile
_ _ Hand Delivery
_x_ Email: mkane@ktlaw.net

Mr. Keith Simila, P.E.
_!_ US Mail
Executive Director
Idaho Board of Licensure of Professional
Facsimile
Engineers and Professional Land Surveyo!§.__ Hand Delivery
1510 E. Watertower Street, Suite 110
_x_ Email: keith.simila@ipels.idaho.gov
Meridian, ID 83642

Chad R. Erickson
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[_ _ _A_T_T_A_c_H_M_E_N_T_"A_"___

BEFORE THE IDAHO BOARD OF LICENSURE OF PROFESSIONAL
ENGINEERS AND PROFESSIONAL LAND SURVEYORS

IN THE MATTER OF

CHAD ERICKSON, P.L.S.
L-7157
Respondent.
________________

)
) Docket No.:
)
) ORDER
)
)
)
)

FY 11.11

The complaint by Diane Badertscher pertaining to Chad Erickson, came before the Idaho
Board of Licensure of Professional Engineers and Professional Land Surveyors (hereinafter
"Board") in the fonn of a preliminary investigation pertaining to the allegations of various
violations of the Board's Rules for Professional Responsibility.
Upon preliminary inquiry, it was determined the complaint contains multiple allegations
involving complex issues.
Idaho Code§ 54-1220(2) states in its entirety:
All charges, unless dismissed by the board as unfounded or trivial, or m1l.ess
settled infonnally, shall be heard by the board within six (6) months after the date
they were received at the board office unless such time is extended by the board
for justifiable cause.
Based upon the fact that the issues in this matter are complex and pertain to matters that ·
. required further investigation and in order to explore possible alternative dispute resolutiori as .·
.

.

.

encouraged in the Idaho Rules of Administrative Procedure of the Office of the Attorney .

ORDER.:.I
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ATTACHMENT "B"

BEFORE THE IDAHO BOARD OF LICENSURE OF PROFESSIONAL
ENGINEERS AND PROFESSIONAL LAND SURVEYORS

IN THE MATTER OF
CHAD ERICKSON, P.L.S.
Respondent.

________________

)
)
)
)
)
)
)
)

Docket No.:

FY 11.11

FINDINGS OF FACT,
CONCLUSIONS OF LAW,
ANDORDER

The above-entitled matter came on for hearing on June 20, 2016, and continued through
mid-day of June 22, 2016, before five (5) members of the Idaho Board of Licensure of
Professional Engineers and Professional Land Surveyors ("Board"). The hearing occurred at a
room set aside in the Ada County Courthouse. The Board members acting as hearing officers
were George Murgel (Chairman), George Wagner, Dusty Obermayer, Ray Watkins, and David
Bennion. Michael Kane appeared as Board counsel.

The Complainant, Keith Simila, was

represented by Kirt Naylor. Chad Erickson appeared without counsel.
I.
INTRODUCTION

On the morning of the third day of the hearing, Mr. Erickson moved for a mistrial and a
continuance and announced that he was leaving the proceedings. The Board conferred and
denied the motion for mistrial. As to the motion for continuance, the Board had not ruled on the

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER - P. 1
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and Mr. Erickson offered no explanation or excuse.

The allegations in this paragraph are

sustained.
F.

Count Two, Paragraph 9.a.

This count pertains to the primary obligation of all land surveyors as set forth in the
Board rules. The primary obligation is to protect the health, safety and welfare of the public in
the performance of professional duties. The specifics of this count deal with the same matter
described in Count One, paragraph 5.a. The Board finds that Mr. Erickson's failure to properly
inquire about the history of the fence in question, and his accusations of encroachment have
created significant legal difficulty to the adjoining neighbor, and because he failed to properly
investigate his accusations he has adversely affected the welfare of the public. The allegations in
this paragraph are sustained.
G.

Count Two, Paragraphs 9.c and 10.a.

The counts in these two paragraphs pertain to the same issue although the first is couched
in terms of failure to honor the primary obligation to protect the welfare of the public and the
second is couched in terms of failure to exercise such care, skill and diligence as others in the
profession ordinarily exercise under like circumstances.
These two counts deal with the central issue in the case - was it or was it not appropriate
to the welfare of the public and within the standard of care to reject the Carl Edwards monument
and relocate and monument a comer some 272 feet south of the Carl Edwards monument?
Given that much flowed from this action as to the Walkers and other landowners, and given that
Mr. Erickson later sought to repudiate his opinion, and then apparently later recanted his
repudiation, the issue is worthy of close scrutiny.

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER- P. 15
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ATTr1CHMENT "C"
ERICKSON LAND SURVEYS
SEC. 24, T30N, R3E, B.M.
A DIAGONAL COMPARISON
OF FOUR SURVEYS
..... _., ___ ,
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INDISPUTABLE FACTS:
1. Eight Surveyors have accepted the point referenced by two Bearing Trees at the SE corner of S. 24. The most important
of these are James Shannon who set the point in 1897, County Surveyor Eugene Spedden who found the point in 1909 and
Carl Edwards who found it in 1996.
2. Seven Surveyors have accepted the point referenced by a marked stone at the NW corner of Sec. 24; most importantly
H.H. Pogue who set the stone in 1902 and Carl Edwards who found it in 1979.
3. In 2010 Sheriff Dasenbrock found the 1909 County Survey stone (Dasenbrock stone) marking the WI/16th Corner of
Sec. 25 (see photo below). An August 5, 1911 Road Conversion Survey by County Surveyor Spedden confirms that the
Dasenbrock stone is still in its original position. The existence of the stone, its ancient and undisturbed status, the correctness
of its deep markings and its 1909 and 1911 record, make it indisputable. The Dasenbrock stone is significant because it is the
1909 perpetuation of the line once marked by three GLO stones. At no time since 1897 has there been less than two monuments
on this line and it only takes two points to define a line.
DIAGONAL ANALYSIS OF SECTION 24:
When original evidence of two sides of a section are in question, especially when the GLO record is in doubt, an excellent way
to test the potential of a missing side is to render the diagonal. For the disputed west side of Sec. 24 we want to know the
"northing" value of the diagonal. In this case we have four modern surveys with which to make a comparison. Remarkably,
all four modern surveys utilized the same evidence at the SE and NW corners of Section 24. By subtracting the respective
coordinates we find the following "northing" that one must travel from the SE corner to arrive at the NW Corner:
2015 Steve Wellington Survey. Northing 5549 feet. (To compare oranges to oranges we rotated the other
three modern surveys to match Wellington's Basis of Bearing.)
Northing 5549 feet.
1996 Carl Edwards Survey.
2010 Chad Erickson Survey.
Northing 5549 feet.
2014 Hunter Edwards Survey Northing 5549 feet.
CLEAR & CONVINCING CONCLUSIONS:
omparmg t e consistent
eet wit the 5280 feet reported in the 1873 and 1897 Field Notes, we have a potential error
in the Field Notes on the west side of Section 24 of +269 feet.
2. The Dasenbrock WI/16th County Stone, used in conjunction with the unquestioned and existing SE corner of Sec. 24,
yields a clear and convincing position for the south line of Sec. 24. The resulting line being near cardinal, that line conforms
to the bearing of the 1897 Field Notes.
3. The above evidence is clear and convincing that the stone that the Edwards (Edwards stone) claim is marking the SW
corner of Sec. 24 is 272' too far north. This is confirmed by School Deed Bk.40, P.8.
OTHERS WHO HA VE DISAGREED WITH THE EDWARDS STONE ARE:
1. The exceptionally reliable topo calls from the 1897 Field Notes show that the SW corner should be about 250' south and
100' below the Edwards stone;
2. The 1920 Hwy. R/W drawing shows that the SW corner of Sec. 24 bears East 104' from the Edwards stone;
3. The 1921 GRANT OF EASEMENT in Book 47, Page 288, places that power line in Sec 24, yet that old power line
lies about 200' south of the Edwards stone;
4. The 1966 G.H.D deed #225849 places the SW Sec. corner S6°56'07"W 88.45' from the Edwards stone;
5. In fact, no record predating 1977 can be found to substantiate the Edwards stone, and there is very little acceptance thereafter.
WHY IS TIDS DISCUSSION CRITICAL?:
In the last paragraph on page 15 of the Finding of Fact, the Board stated that the location of the SW corner of Section 24 is "the
central issue in the case". The above indisputable facts and clear and convincing conclusions show that both Erickson and
Wellington are correct in their first and final resolution of the SW corner of Section 24. Therefore the Edwards stone can not be the.
"original" corner and the "Edwards line" cannot be the south line of Section 24.

ffl LEGEND
INDISPUTABLE FACTS
Clear & Convincing Conclusions
Carl Edwards position/value.
Erickson & Wellington position/value.
GLO Shannon position/value.

-----·-·
X

X

Diagonal connecting SE Section
Comer and NW Section Comer.

X Wire Fence Used as Evidence.

Original 1909 County Stone marking the WI/16th
•
Bearing trees. (Not
corner of Sec. 25 as found by Sheriff Dasenbrock. ADDENDUM TO STAy 1O OF 11
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ATTACHMENT II 1.,
W.D. Book 40, Page 8
SCHOOL DEED

43487 /
Cha rles F . 3rown et ux
To
Schoo l Dist. n o .

T:I IS INDEHTUrlE , ;,:c.1.de this fourth J.ay of ~:arch in the

74

ye c::. r of our Lo rd one th ousand n i ne hundre ,i and fif teen be tw3en Charlea 7 . Brown and .J enn i e R. Brown , :1 is ·•,\ ifa, of }.:cunt Id.ahc, County
1

of I d.aha , State of I dai1c , y arties of tie fir st part , and Scheel Dist ric t n ·w,i'.J er Seventy- f our

(74 ) of Idaho Co un.t y , S tate of Idah::, a Etmici!)al corporati on , cf the

County of Ida:, c , State of Idah o, party of the ae c on:1 ::-,art :
v'IITEESC:~ TH, That th e s 2. id ::iarti s s of t:1e f ir.,t part , fer anJ. in conai d ~r at ion
of tne sur,, cf ':'w e nty- five (;;;25 . 00) Dollars, in hand pa i-1 by the said. p a:ct y cf the
second pa:ct , t~1e recei:)t -,, hereof is he~·e'Jy acknowled ~e:l. , do 'oy these ;:,re :,en ".; s , grant,
bargair., sell , con·vey, and confirm u..rito the Said pc:.rty of t11e sec end. pa..:·t ::c :ii t o its
:3ucceaao rs an J assi gns for e,.,er , a ll of t:1e followi ng .iescri'oed real eati;:.s.:: , ait·i;ated
in Idah o C:cunty, Stat e of I uaho , t o- 1·1 i t :

,3out~a~at :or~e~ cf Se~ticn 3~

~~

to~nahip :hirty, .orth of

.ang~ :hr~~ .. ~.a: c~ the

vorr:e::- _~c. 1, a:--_,,: :_::c...ce o: '.:>et::..r:~:..n3 c: th:; : cunu.cJ.ry, oein:; aoouti en.~ !':b..l:' ::.....::re.
TOG~T!"::: ?. with ctll and s i n ,:;ulo. r, the he r. t?di taruen t::) s.nd a, ~ urtene1.rJ.0 e s :::e reun t o

o elonging or :n a ny:: i :ie ap_'.l::?rtainin :7; , &.n d th e reversion a n cl 1·svers i ons , 1·ernc..i:1der and
rem.a in,i ers, rents , :L3s u=sJ e..nl profi t s thereof , anli all 3st2.. t e, ri ght, titl :=: , .:.. nd in-

ter ,: !st i n and to aai:i prot erty of the sa id parties of the :f i rst part .
TO EJ..~. i. Jl.:Ti: TO ECLD, All anJ. singular, the above menti cne Li and J.e..,.:ori'oecl pre1r.ise.3 , to g eth~r \':i th t he api: urt3nc:..nc0a , unto t:O. e party of

succe s~ ors and assigLa forever .

the second. re..rt &. n .:i. t c its

And th e sai d parties of the first part cove~ant t hat

they have gooj an-'!. la·:rf':.11 ri gh t to se ll and c onvey the said land and .;i E;.t tn;;:y are
pos ses3e :i cf fee s i mple t itle th ,n:::to and tha t they ani the ir heirs and assi .r,,a will
foreveT , :arwc-nt anl Defend the sc,r£·; a gainst all pe rsons lawf u lly claiminr; tne s&.rr:e .
I:' '."iIT:;Ef:,~ ·,IP.E ~i!:C'F , The Sc.id parties of the f irs t part hav·e here1:nto set their

h a n .la a nd. seals the day an-l y ear f i::- s~ above ,,vritten .
S igned, seale d and Je liv erei in the

Charles F . 3 Town

(:~ eal)

pre se nce of :

Jenn i e R. Brov1n

( 3ea l)

----- - - - - --- -

STA"'E OF IDP.50

as .

County o:f Idaho

On t:'lis fourth day of l,~a rch in tne year 1515, b efcre :ne Harr.p-

t on '::a y lor, a :-'. otary Publ ic i n ~nJ for sa i d. Coun ty and S tate, pers onec:.ly cc;: i;eE.!':::J.
Charl.:;a F . i3r:>wn a.nd Jennie -·~. 'SrcviTn , his wif e , i-:: n cwn to me to be t!le r,er-0:ne ·.1 hose
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ATTACHMENT "E"
Sec. Cor becomes same with School Cor.

DALE L. LUPLOW
AT TORNE.'Y AT LAW
2()1 WE~T M AIN STREET

GRANGF.VILLE. ll}/\H0 835:.iO

TELEPHONE l208} !)03·2111

'-t/ARRAH T Y

D E ED

FOR \/;\LUE RECEIVED, ROBERT f . ALL~!, and BERNADETTE P.LLEN, husband and
w:i.fe, of P.O. Box 154 Deary, Idaho 83823, Granters, do here by convey, grant,
bargain a:nd sell unto Ui. 1..:RENCE \-!. i< E:•i~E a n-: JUNE A. RENNE, hsuband and. wife, o

P.O. Box 91, Stites, Idaho 83525, Grantees, the following described property
situated in Idaho Co un ty, Idaho, to - ·;r5. t:
All t )vd. proper ty comrion ly refe rr ed to as the stoney ?oint ~choo). Distr

!'7!1, which was once e rr oneously described as follows:
A tract of land c,;,mrnenc ing at t he E!o uthwest Co rner of
~ction 24, the same also t.eine tr:e !:outheast co rner of
Section 23, To wn ship JO North, Rar. 6 e 3 East Boise .Meridian
a nd runnin g thence Nor th 272 feet i..o Co rne r //1; the true
pla ce of he>:Bi nnin 8 , the nce '. -lest l C~ fecT. to Corner 1¥2 ;
then<;\? ::f orth 208 fe et to Corner II: ; the nc e East 1 0 !J feet
t o 8orner Ph on the section line ; -::.he nce South along the
Se c t i on line 208 feet, to Corner #1, the p la r. e of b eginning;
whi ch ?ropcrty ha s now be en de:,c r ibed according to a survey of Car l En wards~ a
licensed surveyor dated the 18th day of J:ovember, 1977, as follows :
Rc~inning a,, the Southeast sectior: corne r of ~ction 23,
':'own:;hip JO Nor th , Range J '.:.ust B,,ise Neridi en, Idaho County,
ldah o, t hence N 88'°581 5h11 W, 177.32 f eet along the southern
bou:id.:1ry of s aid Secti on 2J, thenc-~ ~ .5• 24, 49" E, 151 . 87 fee t,
t hence ,c; 81/ 55' 11 1' E. 160.6h fee t to t he e astern boundary of
said section 23, Lhenc e s·1 • 23• O~· " !<: , 1111.46 feet along sa id
~cction line Lo the point o~ beginning.
1'0 HAVE AND TO r10LD the said p r emises, with ·their. appurtences unto the

GnmLees, their succensors and :asr:igns fo rever.

And ·s aid Granto;s __d; hereby

covenanb to and ;iith the Gr antees, that, t he said premises · are free arid clear
from a J. 1. rmcumbrancos, except, for taxes

the year 1 97[l, c xist·ing easements,

recorded ea~;cment.s, easenients of publ ic util.ities and public right - o.f--wayu, an,
that t.hr~y are the owner in fet~ simple of said pr,imises and th.:i.t they wi 11

,ic,.rl':mt. Dnd defend the same ft·om ~ll law:'ul claim:1 whatsoever.
IN 1.{I'fNJ\SS hJlF~q~l'.)F', t he Grnntors hiwe hereunto set Lhe.lr hand:, this

·/

._.L✓
-- day of September, 197[l.

l-.'A..'ulANTY DS1~D PAGE ONE
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S1l\TE OF IDAHO
of
/_ u;c__'!_ 2

I; Coumy

j;
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IDA ~ O COUN TY DISTRICT COURT
FIL ED
AT . '
O O'CLOCK
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-

MICHAEL J. KANE
MICHAEL' KANE & ASSOCIATES, PLLC
4355 West Emerald Street, Suite 190

NOV /o_· 2016

Post Office Box 2865
Boise, Idaho 83701-2865
Telephone: (208) 342-4545
Facsimile: (208) 342-2323
Idaho State Bar No. 2652
ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

IN THIS DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

CHAD R. ERICKSON,

)
)
)
)
)
)

Respondent/Appellant,
vs.
THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS
and KEITH SIMILA, in his capacity as
Executive Director of the Idaho Board of
Licensure of Professional Engineers and
Professional Land Surveyors,

)
)
)
)

OBJECTION TO APPELLANT'S
INFORMAL REQUEST FOR
ADDffiONAL EVIDENCE AND
REQUEST THAT SUCH
DOCUMENTS BE STRICKEN

)

_______________
Complainants/Respondents.

Case No. CV 2016-45061

)
)
)
)

COME NOW the Complainants/Respondents, THE IDAHO HOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND PROFESSIONAL LAND SURVEYORS and

KEITH SIMILA, by and through their attorney of record Michael J. Kane of the firm Michael
Kane & Associates, PLLC, and herein object to the additional information presented to the court

OBJECTION TO APPELLANT'S INFORMAL REQUEST FOR ADDITIONAL EVIDENCE AND REQUEST
THAT SUCH DOCUMENTS BE STRICKEN - P. 1.
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as part of Respondent/Appellant's Notice of Petition for, and Petition for, De Novo Judicial

Review of Order Dated August 17th, 2016 ("Petition for Review") under the Idaho Administrative
Procedure Act, Title 67, Chapter 52 of the Idaho Code, and Immediate Review and Granting of

Petition for

Stay

Pending

Completion

of Judicial

Review

("Petition

for

Stay'').

Complainants/Respondents request that such additional documents be stricken.
A Memorandum is Support ofthis objection is filed contemporaneously herewith.
DATED this __/£day of November, 2016.

MICHAEL KANE & ASSOCIATES, PLLC

BY:

____________
~ //4----ILMICHAEL J. KANE
Attorneys for Complainants/Respondents

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the ~ a y of November, 2016, I caused to be served a
true and correct copy of the foregoin.g document by the method indicated below and addressed to
the following:

Chad Erickson
2165 Woodland Road
Kamiah, ID 83536
[Email: erkksonlandsurvexsr@gmail.con, ]

_xx_u.s. Mail
_XX_Email

.

MICHAEL J. KANE

0B1ECTION TO APPELLANT'S INFORMAL REQUEST FOR ADDITIONAL EVIDENCE AND REQUEST
THAT SUCH DOCUMENTS BE STRICKEN • P. 2
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MICHAEL J. KANE
MICHAEL KANE & ASSOCIATES, PLLC
4355 West Emerald Street, Suite 190
Post Office Box 2865
Boise, Idaho 83701-2865
Telephone: (208) 342-4545
Facsimile: (208) 342-2323
Idaho State Bar No. 2652
ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

IN THIS DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
CHAD R. ERICKSON,
Respondent/Appellant,

vs.

THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Di.rector of the Idaho Board of Licensure of
Professional Engineers and Professional
Land Surveyors,
Complainants/Respondents.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV 2016-45061

MEMORANDUM IN SUPPORT OF
OBJECTION TO APPELLANT'S
INFORMAL REQUEST FOR
ADDITIONAL EVIDENCE AND
COMPLAINANTS/RESPONDENTS'
REQUEST THAT SUCH
DOCUMENTS BE STRICKEN

----------------)
COME NOW the Complainants/Respondents, THE IDAHO BOARD OF LICENSURE

OF PROFESSIONAL ENGINEERS AND PROFESSIONAL LAND SURVEYORS and KEITH
SIMILA, by and through their attorney of record Michael J. Kane of the firm Michael Kane &
Associates, PLLC, and herein provide the following Memorandum in Support of their objection to

MEMORANDUM .IN SUPPORT OF OBJECTION TO APPELLANT'S fNFORMAL REQUEST FOR ADDITIONAL
EVIDENCE AND COMPLAINANTS/RESPONDENTS' REQUEST THAT SUCH DOCUMENTS BE STRICKEN - P. I
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the additional infonnation presented to the court as part of Respondent/Appellant's ("Erickson" or
"Appellant") Notice of Petition for, and Petition for, De Novo Judicial Review of Order Dated

August 17th., 2016 ("Petition for Review") under the Idaho Administrative Procedure Act, Title 67,
Chapter 52 of the Idaho Code, and .Immediate Review and Granting of Petition for Stay Pending

Completion of Judicial Review ("Petition for Stay"). Complainants/Respondents request that such
additional documents be stricken.

I.
SCOPE OF JUDICIAL REVIEW
The scope of judicial review of an administrative agency's actions is set forth in Idaho Code
~

67-5279. The court shall affirm the action unless it finds the agency's findings, conclusions and

decision were: (1) in violation of constitutional or statutory provisions; (2) in excess of the
statutory authority of the agency; (3) made upon unlawful procedure; or (4) arbitrary,
capricious, or an abuse of discretion. Idaho Code § 67-5279(2). What constitutes an agency
record for the limited judicial review is found at Idaho Code§ 67-5275.

After the agency has lodged what is the agency record, the appellant may request the
court for leave to present additional evidence. Idaho Code § 67-5276. The additional evidence

may augment the record if,

... it is shown to the satisfaction of the court that the additional evidence i.s
material, relates to the validity of the agency action, and that:
( a) there were good reasons for failure to present i.t in the proceeding before the
agency, the court may rem.and the matter to the agency with directions that the
agency receive additional evidence and conduct additional factfinding.
(b) there were alleged irregularities in procedure before the agency, the court may
take proof on the matter.

MEMORANDUM. TN SUPPORT OF OBJECTION TO APPELLANT'S INFORMAL REQUEST FOR ADDJTCONAL
EVIDENCE AND COMPLAINANTS/RESPONDENTS' REQUEST TifAT SUCH DOCUMENTS BE STRICKEN - P. 2
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Idaho Code § 67-5276(1). Appellant's evidence must satisfy two (2) steps in order for the court
to allow the additional evidence in. The additional evidence fails to meet the two step process
required by the statute. The simple fact is that much of the evidence Appellant is requesting be
considered. by the court already exists in the lodged Agency Record.

II.
ARGUMENT

A.

Most attachments to Appellant's Petition for Review and Petition for Stay
are already_ in the Agency Record.

The following is a breakdown of what is duplicitous, while the non-duplicate document

will be specifically addressed thereafter.
AppeUant's Petition for Review lists a number of attachments: Attachment "A" (Findings
of Fact, Conclusions of Law, and Order) found in the Agency Record at R. 222-245; Attachment
"B'~ (Affidavit of Board's Prejudice) found at R. 155-185; Attachment "D" (Motion for
Continuance) found at R. 186-192; Attachment '"E" (Transcript ofHearing, Day 3), which has been
lodge with the court along with the Agency Record; and Attachment '~F' (Order on Motions for
Reconsideration) found at R. 289-292.

Similarly, Appellant in his Petition. for Stay relies upon Attachment ·"A" (Findings of Fact,
Conclusions of Law and Order) at R. 222-245; Attachment "B" (Motion to Reconsider) at R. 246249; Attachment "C" (Amended Motion to Reconsider) at R. 264-285; and Attachment "D" (Order
on Motions for Reconsideration) at R. 289-292.
To have the sam.e document appear in separate places and identified differently will simply
add confusion. To the extent that the Appellant wishes these documents be provided for the court's
review, they exist in the Agency Record, they are not «additional evidence."

MEMORANDUM IN SUPPORT OF OBJECTlON TO APPELl.,ANT'S INFORMAL REQUEST FOR ADDITIONAL
EVIDENCE ANO COMPLAINANTS/RESPONDENTS' REQUEST IBAT SUCH DOCUMENTS BE STRICKEN - P. 3
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Agpel1ant has not shown that Attachment "C" as attached to Appellant's
Petition for Review meets the requirement for "additional evidence."

Appellant has provided a document which is not contained in the Agency Record, labeled as
Attachment ('C' in his Petition for Review. This document is an initial email addressed to both

staff and Board counsel on February 5, 2016, requesting Appellant be provided any interpretations
of rules adopted by the agency board, as well as any additional adopted court procedure oilier than

the Idaho Rules of Administrative Procedure of the Attorney General, IDAPA 04.11.01. A second,
follow-up email sent March 5, 2016, is included, indicating that Appel1ant has not received a
response to his earlier email.
Appellant has the burden when requesting additional evidence be included to show to the
court's satisfaction that it "is materi.al., relates to the validity of the agency action." Idaho Code §
67-5276(1). Appellant has failed to establish why 1his additional evidence is eligible for inclusion.

Ill.
CONCLUSION
Now that the Agency Record has been lodged with the reviewing judicial court, the
Appellant has the opportunity to request additional evidence be added to the Agency Record.
However, the additional evidence must meet the requirements of Idaho Code § 67-5276. The
Appellant's Petition for Review, as well as his Petition for Stay, include docum.ents which are part
of the Agency Record.

Confusion can easily result if both parties are referring to the same

document in different ways. For ease of recognition, the Agency Record should be considered the
official document with all parties referencing documents contained in the record.

MEMORANDUM IN SUPPORT OF OBJECTION TO APPELLANT'S INFORMAL REQUEST FOR ADDmONAL
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As for the "additjonal email" which are two emails from Appellant to staff and board
counsel, Appellant must meet the requirements of Idaho Code§ 67-5276 to the satisfaction of the
court. Simply putting forth a document is not sufficient.

Therefore, based upon the foregoing, Complain.ants/Respondents request all documents
attached to both Appellant's Petition for Review and Petition for Stay be stricken.

_!11.:/+-,
DATED this-+-_/J.;...f..l_day
of November, 2016.
MICHAEL KANE & ASSOCIATES, PLLC
BY:

-----------------MICHAEL J. KANE
Attorneys for Complainants/Respondents
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CERTIFICATE OF SERVICE

J..d:day

I HEREBY CERTIFY that on the
of November, 2016, I caused to be served a
true and correct copy of the foregoing document by the method indicated below and addressed to
the :following:

Chad Erickson
2165 Woodland Road
Kamiah~ ID 83536
[Email: ericksonlandsurveys@gmail.com ]

_·xx_u.s. Mail
_XX_EmaiJ

MICHAEL J. KANE

MEMORANDUM IN SUPPORT OF OBJECT.ION TO APPELLANT'S INFORMAL REQUEST FOR ADDITIONAL
EVIDENCE AND COMPLAINANTS/RESPONDENTS' REQUEST THAT SUCH DOCUMENTS BE STRICK.EN - P. 6
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NOV 14 2016

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF IDAHO
CHAD R. ERICKSON,

)
CASE NO. CV 16-45061

)

Respondent/Appellant,

)
SCHEDULING ORDER

)

vs.

)
)
THE IDAHO BOARD OF LICENSURE )
OF PROFESSIONAL ENGINEERS and )
PROFESSIONAL LAND SURVEYORS )
and KEITH SIMILA, in his capacity as )
Executive Director of the Idaho Board )
Of Licensure of Professional Engineers )
And Professional Land Surveyors,
)
)

Complainants/Respondents.

)

The transcript and agency record having been filed in this matter on November 4,
20 16, the Court orders the following briefing schedule:
Appellant's brief shall be filed by December 9, 2016.
Respondent's brief shall be filed by January 6, 2017.
Appellant's reply brief shall be filed by January 27, 2017.
Oral argument sha I be heard February 27, 2017 at 10:00 a.m. PST.
DATED this

/L./

<:iay of November, 2016.

Scheduling order-1
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CERTIFICATE OF SERVICE
I, the undersigned Deputy Clerk of the above entitled Court, do hereby
certify that on this

/4 f'h-

day of November, 2016, served a true and correct

copy of the Scheduling Order to:

Michael J. Kane
Post Office Box 2865
Boise, Idaho 83701-2865

____
'(_Mail
_ _ _ Interoffice delivery-court box
- - -Fax

Chad Erickson
2165 Woodland Road
Kamiah, ID 83536

--+, - -Mail

f-

- - -Fax

Kathy Ackerman, Clerk of Court

Scheduling order-2
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NOV 1 5 20_ ~·
Chad R. Eiickson L-7157
Erickson Land Surveys
2165 Woodland Road
Kamiah, Idaho 83536
Telephone No. (208) 935 -2376,
(928)575-5710(cell)
ericksonlandsurveys@gmail.com
Pro Se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.
Chad R. Erickson

Respondent/Appellant, "Erickson"
vs.

CASE NO. CV 2016-45061
Board Docket No. FY 11.11

Cnmpl ::i inant, "Rn::ird"

THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professional Engineers and Professional Land
Surveyors.

NOTICE OF OBJECTION AND
OBJECTION TO AGENCY
RECORD OF NOVEMBER 1, 2016

Complainant/Respondent, "Board"

TO: THE ABOVE-NAMED COMPLALNA_NT/RESPONDENT (Board), TB.BIR
ATTORNEY MICHAEL J. KANE, AND THE CLERK OF THE
ABOVE-ENTITLED COURT;
ISSUES , FACTS & OVERVIEW
1. On November 1, 2016 The Idaho Board of Licensure of Professional Engineers and

Professional Land Surveyors (Board) submitted to the Second Judicial District Court (Court) the
Board's Agency Record (Including Hearing Exhibits), providing 14 days for review.
2. The Agency Record and Hearing Exhibits, as submitted, have some deficiencies.

OBJECTION TO AGENCY RECORD 1 of 4
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STATUTE,RULE,ORDER
'foe Agency Record is dictated by l.C. 67-5275(l)(b), l.C. 67-5249, l.A.R. 28(0 & (g), I.A.R. 29(a)
and I.f\..R. 35(e).

RELIEF SOUGHT & (REASONS)
MISSING DOCUMENTS: To Correct/Improve the Agency Record as follows:
1. Include the Index with the Record;
2. May 22, 2015 Stipulation & Order;
3. Feb. 9, 2016

Notice Duces Tecum;

4. March 8, 2016 Allan Scott Complaint

(proof of needed continuance);

5. March 28, 2016 Response to Allan Scott Complaint (proof of needed continuance);
6. March 28, 2016 Notice of Appeal to District Court

(couples with R-149-Dismissal);

7. May 27, 2016 Petition for Stay;
8. Oct. 11, 2016 Affidavit in Support of Motion to Stay;
9. Oct. 20, 2016 Notice of Appearance;
10. Nov. 1, 2016 Notice of District Court Hearing;

FAULTY DOCUMENTS (Radically skewed)
Pages 197-205
Pages 209-221
Pages 246-250

FAULT'{ EXHIBITS (Hearing)
Exl1ibit 14.1 1920 Hv1y Rl'tl plans, very lo,11 definitio11;

Exhibit 21.2 1946 Aerial Photo, file corrupted;
Exhibit 52

Book 40, P8, blank;

Exhibit 53-56 Letter Naylor to Erickson June 3, 2016, incomplete.

Eiickson has copies of some of these and, paiticularly with Exhibir 14.l ai1d 21.2, in some cases
has the high resolution originals. Erickson caJ1 n1ake t11ese available if needed.

OBJECTION TO AGENCY RECORD 2 of 4
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I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge.

DATED this 15th day of November, 2016
CHAD R. ERICKSON, pro se

Chad R. Erickson L-7517

OBJECTION TO AGENCY RECORD 3 of 4
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CERTIFICATE OF SERVICE
The undersigned, a resident of Idaho County in the State of Idaho, hereby certifies that on
the 15th day of November, 2016, he caused a true and correct copy of the foregoing document to
be served upon the following as indicated:

Original:
Idaho CountyDistrict Court
320 W. Main
Grangeville, ID 83530
Facsimile:208-983-2376

US Mail
Facsimile
_K._ Hand Delivery
Email

Michael J. Kane
Michael Kane & Associates, PLLC
4355 \Vest Emerald Street, Ste 190
Boise, ID 83706
P.O. Box 2865
Boise, ID 83701-2865

US Mail
Facsimile
_ _ Hand Delivery
_x_ Email: mkane@ktlaw.net

Mr. Keith Simila, P.E.
_!_ US Mail
Executive Director
Facsimile
Idaho Board of Licensure of Professional
Engineers and Professional Land Surveyo[§___ Hand Delivery
_x_ Email: keith.simila@ipels.idaho.gov
1510 E. Watertower Street, Suite 110
Meridian, ID 83642

Chad R. Erickson

OBJECTION TO AGENCY RECORD 4 of 4
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MICHAEL J. KANE
MICHAEL KANE & ASSOCIATES, PLLC
4355 West Emerald Street, Suite 190
Post Office Box 2865
Boise, Idaho 83701-2865
Telephone: (208) 342-4545
Facsimile: (208) 342-2323
Idaho State Bar No. 2652
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DEPUTY

ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND

PROFESSIONAL LAND SURVEYORS

IN THIS DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

CHAD R. ERICKSON,
Respondent/Appellant,

vs.

)
)
)

Case No. CV 2016-45061

)
)
)

RESPONSE TO APPELLANT'S
OBJECTION TO AGENCY RECORD

THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
)
PROFESSIONAL LAND SURVEYORS and )
KEITH SIMILA, in his capacity as
)
)
Executive Director of the Idaho Board of
)
Licensure of Professional Engineers and
Professional Land Surveyors,
)
)
Complainants/Respondents.
)

----------------)
COME NOW the Complainants/Respondents, THE IDAHO BOARD OF LICENSURE

OF PROFESSIONAL ENGINEERS AND PROFESSIONAL LAND SURVEYORS and KEITH
SIMILA, by and through their attorney of record Michael J. Kane of the firm Michael Kane &
Associates, PLLC, and herein responds to the o~jections raised by the Appellant in his Objection to

Agency Record, dated Novem.ber 15, 2016.
RESPONSE TO APPELLANT'S OBJECTION TO AGENCY RECORD- p_ 1
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I.
INTRODUCTION
Chad Erickson ("Erickson'' or "Appellant") identifies three (3) broad areas of concern
regarding the Agency Record, including the Hearing Transcript. He identifies them as "Missing
Docum.ents", ..Faulty Documents" and "'Faulty Exhibits.'' The issues he raises regarding the faulty
documents and exhibits can and will be briefly addressed. 'While Erickson recites statute and rules
he asserts as governing the creation of an Agency Record for this court's judicial review, he is
overlooking case law clearly addressing what is to be contained in the Agency Record and he
simply ignores Idaho Rule of Civil Procedure 84.
Although Erickson cites Idaho Appellate Rules as governing the Agency Record to be
provided to the district court, these rules are only triggered when 1'any party aggrieved by an
appealable judgment, order or decree, as defined in these rules, of a district court, the Public
Utilities Commission or the IndustriaJ Commission may appeal such decision to the Supreme
Court as provided in these rules." I.A.R. 4. No district court order or decree has issued. Idaho
Appellate Rule 28 governs when an agency decision from either the Public Utilities Commission
or the Industrial Commission is being reviewed by the appellate court. To consider what is
needed in the Agency Record before a d1strict court, the appropriate rule is Idaho Rule of Civil
Procedure 84 and relevant statutes.

II.

ARGUMENT
A.

Alleged Faulty Documents.

As previously noted, Erickson's sections concerning "Faulty Documents" and Faulty
Exhibits" can be briefly addressed before addressing "Missfog Documents."

RESPONSE TO APPELLANT'S OBJECTION TO AGENCY RECORD - P. 2
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The "faulty" documents provided are both clear and legible.

Erickson identifies certain documents as "faulty" because they have been skewed when
photocopied. None of the off-kilter documents are illegible. There are no missing portions of a
page or evidence that printed language was cut off or missing.
There is no question that common. sense req_uires an Agency Record contains pages
which are clear, legible and do not have words or sentences missing. So long as the pages are
clear and legible and nothing is missing as a result of the off-kilter photocopying, the mere :fact
the page of the record was copied at an slight angle, without more, is not sufficient to require the
cited pages be redone.
Complainants/Respondents request the court determine that without further basis, the
skewed pages are sufficient for 1he Agency Record.

2.

Complainants/Respondents do not object to Appellant providing
clearer exhibits, but there is no evidence the other exhibits are
incomplete.

In the "Faulty Exhibits" section, Erickson believes that he has better copies of Exhibit
14.1, as well as Exhibit 21.2. Complainants/Respondents do not object if Erickson wishes to
provide the Court and Complainants/Respondents clearer copies of Exhibit 14.1 and Exhibit
21.2. Erickson must realize he will be required to petition the court for return of any original
exhibits after time for appeal has expired. Otherwise the exhibit will not be returned to him.
Exhibit 52 of the Hearing Transcript is a March 4, 1915, deed from Charles F. Brown to
School District No. 274. Erickson claims this exhibit is blank. Complainants/Respondents have
determined that the official Agency Record held by the court does have this exhibit, which is not
blank. Under a separate mailing Complainants/Respondents will provide Erickson a hardcopy of
the exhibit to ensure all parties have all exhibits.
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With regard to "Exhibit 53-56", Erickson claims this is a letter dated June 3, 2016, from.
Naylor to him and is incomplete.

The actual correspondence is Exhibit 53, which contains a :four (4) page letter with two
attachments. There are 8 total pages in Exhibit 53. There appear to be no missing pages.
The PDF document titled "Exhibit 53 thru 56" is Exhibit 53 combined with Exhibits 54,
55 and 56 in this one electronic document. Exhibit 54 is a hand drawing developed during the
hearing, Exhibit 55 is a Record of Survey recorded by Erickson. in Idaho County in 2010 and

Exhibit 56 is an excerpt of a news bulletin dated July of 1992
If Erickson has possession. of the letter from Naylor to him. dated June 3, 2016, which has
more information that what is contained in the Agency Record, Appellants \.Vill compare
Erickson's letter with the copy in Complainants/Respondents' original agency docurn.ents.
Because it was an exhibit, the actual docurn.ent, whether pages are missing or not, is the

document to go into the Agency Record. Erickson could request the complete document be
considered by the court.

B.

Alleged Missing Documents.

By relevant rule and statutes, Erickson. must sufficiently establish a basis for any
additional documents that are labelled "Missing Docum.ents" other tha.11 court filings after the
record and transcript are settled.
Idaho Rule of Civil Procedure 84 addresses "judicial review of agency actions by the
district court." Under the subsection titled "contents", the rule provides: ''unless a different
procedure is provided by statute, a petition for judicial review from an agency to the district
court filed pursuant to this rule must contain the following information and statement . . . ."

LR.C.P. 84(c) (emphasis added).

Idaho Code § 67-5275(1) specifically provides when the
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agency action that is being judicially reviewed is an order, the Agency Record is compiled
pursuant to Idaho Code§ 67-5249.
Idaho Code§ 67-5249 provides that the record shall include:
(a) a11 notices of proceedings, pleadings, motions, briefs, petitions, and
intermediate rulings;
(b) evidence received or considered;
( c) a statement of matters officially noticed;
(d) offers of proof and objections and rulings thereon;
( e) the record prepared by the presiding officer under the provisions o:f section
67-5242, Idaho Code, together with any transcript of all or part of that record;
(g) staff memoranda or data submitted to the presiding officer or the agency head
in connection with the consideration of the proceeding; and
(h) any recommended order, preliminary order, final order, or order on
reconsideration.

Idaho Code§ 67-5249(1).
As noted in Crown Point Dev., Inc. v. Ci'ly of Sun Valley, 144 Idaho 72, 156 P.3d 573
(2007):
By statute, "judicial review of disputed issues of fact must be confined to the
agency record for. judicial review as defined in this chapter [I.C. § 67-5275(1)],
supplemented by addjtional evidence taken pursuant to section 67-5276, Idaho
Code." LC. § 67-5277. Idaho Code § 67-5276 allows additional evidence when
prior to the hearing date, it is shown to the satisfaction of the court that there were
good reasons for failure to present it in the agency hearing or that there were
alleged irr.egularWes in procedure before the agency.
Thus, generally judicial review is confined to the agency record unless the party
requesting the additional evidence complies wi.th one of the two sta.tutory
exceptions in LC. § 67-5276. Petersen v. Frankl.in County, 130 Idaho 176, 186,
938 P.2d 1214, 1224 (1997).

Crown Point Dev., Inc. v. City ofSun Valley, 144 Idaho at 76, 156 P.3d at 577.
This is affirmed by Idaho Code § 67-5249(3), which states "[eJxcept to the extent that
this chapter or another statute provides otherwise, the agency record cons1i,tutes the exclusive
basis for agency action in. contested cases under this chapter or for judicial review thereof."
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As noted by 1he Crown Point court, Idaho Code § 67-5276(1) d.oes allows additional
evidence to be provided outside the Agency Record if certain conditions are met. However, the
issue currently before the court is simply the Agency Record.
Erickson claims that the Agency Record is "missing" an Index to the Record. This is
required pursuant to Idaho Appellate Rule 28 (c); there is no corresponding requirem.ent in Idaho
Rule of Civil Procedure 84.
Skipping for the moment "Missing Documents" numbered 2 through 5, the documents
numbered 6 through 10 are district court documents from either the earlier proceeding brought
by Erickson in an attempt to stop the agency from hearing the Complaint filed against him, or the
current proceeding. The documents (Notice of Appeal, dated March 28, 2016; Petition for Stay,
dated May 27, 2016; Affidavit in Support of Motion to Stay, dated October 11, 2016; Notice of
Appearance, dated October 20, 2106; and Notice of District Court Hearing, dated November 1,
2016) have nothing to do with the agency proceeding or the record which was generated from the
proceeding. This case is a judicial review of an agency action/order. Erickson's Objection to
Agency Record consists of a single substantive page.

Complainants/Respondents (and this

court) should not be required. to guess at his rationale and arguments.
Since documents numbered 6 through 10 are court documents, they are not "missing"
from the Agency Record and are not required to be contained within the settled Agency Record.
«Missing Documents" numbered 2 through 6 are records of the Complainants/
Respondents. Idaho Code § 67-5249(1) does n.ot require their presence as part of the Agency
Record. Erickson is seeking to augment the record or provide additional evidence. This first

requires the Agency Record and Transcript to be settled. I.R.C.P. 84(1).
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Complainants/Respondents requ.est that court determine the Transcript and Agency
Record certified by the agency is settled.

If Appellant seeks to augment the settled record or present additional evidence, he may
do so by filing the proper motion(s) and explain in greater depth than a short phrase why the
record should be augmented or additional evidence received.

III.
CONCLUSION
In summary, the Agency Record is governed by Idaho Rule of Civil Procedure 84, Idaho
Code § 67-5275(1), and Idaho Code § 67-5249(1). The ''Faulty Documents" are clear, legible
and. no wording or sentence was cut off due to the skewing of the paper while in the process of
photocopying. There is no basis to require these pages to be redone.
Complainants/Respondents have no objection to Appellant providing better copies of
Exhibit 14.1 and Exhibit 21.2 to the court and Complain.ants/Respondents. The balance of
"Faulty Exhibits'' appears to be without basis although Complainants/Respondents will send
Erickson Exhibit 52 in hardcopy form.
As for "Missing Documents", many of the documents come from court proceedings and
are not be a part of the Agency Record. The documents that Complainants/Respondents possess
are not part of the Agency Record as set out in statute. Once the Agency Record and Transcript
are settled by the court, Erickson can bring motion(s) to augment or provide additional evidence
with a clear argument as to why these documents should be added or reviewed by the court in its
course of judicial review of the agency order.
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J. day of November, 2016.

J-J:..

MICHAEL KANE & ASSOCIATES, PLLC

.--,.....,..,.~ - /

/;? ~

- .,,-;,

BY: _ _ _~
_ _ _ _ _ ___,,___ _ _
~ _ _.
MICHAEL J. KANE
Attorneys for Complainants/Respondents

CERTIFICATEJF SERVICE

~Lo

I HEREBY CERTIFY that on the_&.. day of
16, I caused to be
served a true and correct copy of the foregoing document by the method indicated below and
addressed to the following:
Chad Erickson
2165 Woodland Road
Kamiah, ID 83536
[Email: ericksonlandsurveys@gmail.com]

_XX_U.S.Mail
_XX_Email
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE ST ATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.
Chad R. Eiickson
Respondent/Appellant, "Erickson"
vs .

CASE NO. CV 2016-44587

Complainant, "Board"
THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professional Engineers and Professional Land
Surveyors.

Board Docket No. FY 11. 11
MOTION TO AUGMENT
AGENCY RECORD

Complainant/Respondent, "Board"

TO: THE ABOVE-NAMED COMPLAINANT/RESPONDENT (Board), THEIR
ATTORNEY MICHAEL J. KANE, AND THE CLERK OF THE
ABOVE-ENTITLED COURT;

NOTICE IS HEREBY GIVEN THAT:
1. The above-named Respondent/Appellant (Erickson) has a right to augment the Agency Record
because the judgments or orders are in error in law, substance and procedures, and thus additional
evidence may be entered per Idaho Code 67-5276 & 79;
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2. Augmentation of the record is requested where:
A. 67-5276(l)(a): Erickson failed for good reason to present his defense. The law here
allows that the matter be remanded for the taking of additional evidence and additional fact
finding;

B. 67-5276(l)(b): There were irregularities in procedure. Here Erickson prays the Court
to allow the taking of proof on the matter.

ISSUES, FACTS & OVERVIEW

THERE WAS GOOD REASON FOR FAILURE TO PRESENT ADDITIONAL EVIDENCE:
1. Without consulting with Erickson, the Board canceled the Preliminary Hearing, removing the
first, and only candid, opportunity for the Board to hear Eiickson's evidence and side of the story.
See R-83.

2. At the Deposition the Board's attorney exposed Erickson to 11 pages of duress and incorrect
legal advise, to which Erickson was obligated to object. Thus, through the Board's irregularity, a
second opportunity for Erickson to enter testimony and evidence was removed. The Board did
then illegally rummage through the deposition in Erickson's absence and some of it radically out of
context. See transcript of hearing, pages 419 - 420.

3. At the hearing on June 20th-22nd of 2016 the Board failed to provide a forum where Erickson
could reasonably present his evidence, in contravention of 67-5242(3) (a & b). A 225 team, six
day volley ball tournament was in progress in Boise during the hearing of June 20th-23rd. By the
21st, Tuesday night, no rooms were available under $400.00. Erickson had to drive 50 miles to
Mt. Home for a room and Eiickson's witnesses were precluded by this lack of rooms. The
searching, driving and preparation allowed for only three hours of sleep each night.
Erickson thought he could take it. Erickson couldn't, and on the third day had a medical
crisis that necessitated leaving the Hearing. The Board continued and concluded the hearing
without the presence of Erickson, his counsel or his evidence; For details see Motion for
Continuance R-86.
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THERE WERE IRREGULARITIES IN PROCEEDURE:
1. Violation of Erickson's Civil Rights, in the form of Preedom of the Press. The Board contrived
these proceedings as a means ofretribution of the November 15th Article in the American Surveyor
Magazine (R-166-169). Further these proceedings are intended to intimidate Erickson, and others,
from future opposition to the Board's political aspirations. See Erickson's Exhibits Z-4 through Z-7
and all of Affidavit of Board's Prejudice, particularly pages R-338-348. To paraphrase Board of
Regents v. Roth 408 u.s. 564, 583 (1972): "... carefulfactfinding is often necessary to know whether

the given reason for removal of a (surveyor's license) is the real reason or a feigned one."

2. When the Motion for Continuance (see R-79) of March 9th, 2016, which was based upon the
additional work load from a second complaint, was denied, Erickson was unable to complete his
motions for the immediately pending preliminary hearing. The effect of this denial was to snowball
time crunches throughout the proceedings.

3. Holding the Hearing of June 20-22 only eight days after the District Comi's decision on
Interlocutory Appeal inevitably caused Erickson to be unprepared for the Hearing.

4. In selecting a date when there was no lodging in Boise for Erickson or his witnesses, the
additional searching and driving meant additional stress for Erickson in the form of only have three
hours of sleep instead of 6 hours under circumstances without the searching and traveling.

5. When Erickson left the Hearing on June 22, for medical reasons, the Board continued without
the presence of the accused or his counsel.

6. In continuing the hearing without the presence of the accused or his counsel the Board acted in
contravention of 67-5242(4) which provides that a seven day notice of a proposed default should be
served. While this is given as an option, it was the only option available to the Board to remain in
compliance with 67-5242(3) (a & b).

7. The passion contained in the Conclusion of Law (See R-325-327) belies the prejudice of the
Board throughout these proceedings. See Affidavit of Board's Prejudice, R-330.

8. Non-compliance by the Board to Erickson's discovery requests.

MOTION TO AUGMENT RECORD

249

3 of 18

THERE WAS AN ACCIDENT OR SURPRISE, WHICH ORDINARY PRUDENCE COULD
NOT HAVE GUARDED AGAINST; IRCP 59.a.1.D:

See Items 4-6 immediately above.

THERE IS NEW EVIDENCE; IRCP 59 .a. l .E:
The Board never heard any of the evidence that Erickson has to present in his defense. In this
respect, all of Erickson's anticipated defense would be NEW to the Board, much of it contained in
the Erickson Exhibits submitted herewith.

A summary of the remaining charges and the Erickson Exhibits to refute them is contained in
Attachments "A" and "B"

THERE WAS INSUFFICIENCY OF THE EVIDENCE to justify Finding of Fact, Conclusion of
Law and Order (Final Order); IRCP 59.a.l.G:

On the third day of the hearing Erickson responded to a charge from the day before that he had
violated the standard of care for not investigating a newly discovered stone at the west 1/4 comer
of Section 15, discovered by Hunter Edwards. Erickson moved for Continuance so that he might
investigate it. The Motion was denied because "The Board .. view(s) this as a very very minor

piece." (Page 386 of Transcript of Hearing) In fact, the Board did include this event in its Finding
of Fact, see R-238-239. Lo and behold, unknown to either party, a survey plat had been recorded
by Pete Ketcham in late May that refuted Hunter Edward's conclusion at this stone. See Erickson
Exhibit Z-3.

THE BOARD'S OBSTRUCTION OF DISCOVERY
Periodically Erickson has repeatedly requested information and has been stonewalled by the Board.
See Erickson Exhibit Z-27; R-184, R-185. To these would be added requests for the Investigation
Report by John Russell.

Disclosure of an Investigation Report is allowed by 74-115(3) & 74-124(4) and I.R.E. 605. There
are many other rules and statutes appearing to limit the disclosure of Investigation Reports, but
these are designed to protect the privacy of the accused, not to limit the right of the accused to
know and respond to his accusor.
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STATUTE, RULE & PRECEDENT
IDAHO CODE:
67-5242(3)(a &b)
67-5242(4)
67-5276
67-5279
74-115(3)
74-124(4)

IDAHO RULES OF CIVIL PROCEDURE:
I.R.C.P. 59.a.l

IDAHO RULES OF EVIDENCE:
I.R.E. 605

COURT CASES:
Board of Regents v. Roth 409 U.S. 564, 583 (1972)

PRAYER FOR RELIEF
Erickson respectfully requests this honorable Court to allow the introduction of additional proof:

I declare under penalty of pe1jury that the foregoing is true and correct to the best of my
knowledge.

DATED this 23rd day of November, 2016
CHAD R. ERICKSON, prose

Chad R. Erickson L-7517
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CERTIFICATE OF SERVICE
The undersigned, a resident of Idaho County in the State of Idaho, hereby certifies that on
the 23rd day of November, 2016, he caused a true and correct copy of the foregoing document to
be served upon the following as indicated:

Original:
Idaho CountyDistrict Court
320 W. Main
Grangeville, ID 83530
Facsimile:208-983-2376

US Mail
Facsimile
__K_ Hand Delivery
Email

Michael J. Kane
Michael Kane & Associates, PLLC
4355 West Emerald Street, Ste 190
Boise, ID 83706
P.O. Box 2865
Boise, ID 83701-2865

US Mail
Facsimile
_ _ Hand Delivery
_x_Email: mkane@ktlaw.net

Mr. Keith Simila, P.E.
Executive Director
_!_ US Mail
Facsimile
Idaho Board of Licensure of Professional
Engineers and Professional Land Surveyo!:L__ Hand Delivery
1510 E. Watertower Street, Suite 110
__x_ Email: keith.simila@ipels.idaho.gov
Meridian, ID 83642

Chad R. Erickson
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EXHIBITS

ATTACHMENT ''A'

ERICKSON
Exhibit#

Charge

File Name

Date

Author

A

9.c & 10.a

Rejected Fabricated 1/4 Stone

11-23-2016

B

9.c & 10.a

BLM Rejects Stone in Field Notes

2005

C

9.c & 10.a

USGS Topo, 1963-Annotated

11-23-2016

BLM

D

9.c & 10.a

USGS Topo, 1995-Annotated

11-23-2016

Erickson

E

9.c & IO.a

Powerline Easements

1902/1921

Erickson

F

9.c & 10.a

GLO Topo Calls

1897

Deering

G

9.c & 10.a

Photo of topo at SW Sec. 24

2011

Shannon

H

9.c & 10.a

Highway Ties to SW Sec. 24

1920/1967

Erickson

I

9.c & 10.a

Google Pro, July 2016Schoo1 Deed

2016

Google

J

9.c & 10.a

School Deed

1978

Allen

K

9.c & 10.a

Vance Curtis Affidavit

4-24-2015

V. Curtis

L

9.c & 10.a

School House & Aerial Photo

2011

Erickson

M

9.c & 10.a

Evidence Beyond Reasonable Doubt

11-23-2016

Erickson

N

9.c & 10.a

Diagonal Analysis

11-23-2016

Erickson

s

9.c & 10.a

Clear & Convincing Evidence

11-23-2016

Erickson

T

9.c & 10.a

Conclusion

u

9.c & 10.a

E-mail, Basalt Stones Hit by Plow

11-23-2016

D. Walker

V

9.c & 10.a

Photo of Disc Cultivator

2-23-2010

Erickson

w

9.c & 10.a

First Photo-Carl Edwards' Stone

11-23-2016

D. WalkerD.

X
y

9.c & 10.a

E-mail, Magnificent Surveyor

2-19-2010

Walker

9.c & 10.a

R.O.S.#S-1177

12-7-2009

C. Edwards

z

9.c & 10.a

R.O.S.#S-3204

1996

H. Edwards

Z-1

9.c & 10.a

R.O.S.#S-3342

2014

Wellington

Z-2

9.c & 10.a

R.O.S.#S-3355

2015

Mayberry

Z-3

9.c & 10.a

R.O.S.#S-3390

2016

Ketcham

Z-4

1st Amend.

E-mail-Profession in Negative Light

7-1-2015

K. Naylor

Z-5

1st Amend.

Transcript-Chilling Effect

6-22-2016

K. Simila

Z-6

1st Amend.

NCEES-Experience Not Required

12-2014

NCEES

Z-7

1st Amend.

Redefinition of Surveying

10-2014

XYHTmag.

Z-9

5 & 24.b

BLM Example use of evidence

2009

BLMMan.

Z-10

9.c & 10.a

BLM-Best Available Evidence

2009

BLMMan.

Z-11

8.a

ELM-Effect of Plat References

2009

BLMMan.

Z-12

1st Amend.

E-mail-Petition for Correspondance

7-9-2015

Erickson

MOTION TO AUGMENT RECORD

253

Erickson

Erickson

7 of 18

ATTACHMENT "B'
SUMMARY OF REMAINING CHARGES
&
JUSTIFCATION FOR AUGMENTATION OF RECORD
~

A.

Count One, Paragraph 4.

VIOLATION: Idaho Code 54-1215(3)(b) "The seal, signature and date shall be placed on all
final ... reports ... whenever presented to a client...Any such document presented to a client... that is not final
and does not contain a seal, signature and date shall be clearly marked as "draft"... or with similar words
to distinguish the document from a final document... "
CHARGE: Lack of "Preliminary": "There is no question whatever that the December 29, 2011, report
sent to Dorothy Walker by Mr. Erickson was not signed or stamped. Neither was it marked
"preliminmy" ... indicating that the report was not to be relied upon. Any reasonable person would view
the report as final ... It also appears that Mr. Erickson was hoping that his clients would re-engage him ... "
DEFENSES:
1. The survey plat and report were completed in July 2010. The task of the Board was to show that a
client/survey relationship still existed 17 months later when Erickson attempted to reopen the case. The
Board failed to do this because there was no client/surveyor relationship on December 29, 2011. Thus the
charge lacks the essential element of a client/surveyor relationship. Erickson prays the Court to reverse.
2. Must all correspondence be sealed or marked preliminary? Even an Invoice? How absurd.
3. The Board first became aware of this situation from Mrs. Badertscher's letter dated Feb. 1, 2011 (see
exhibit 1.4), and the Board filed their complaint on 10-28-2015, well past the two year statute of
limitation. See I.D.A.P.A.10.01.02.011.01.
4. Exhibit 31 is obviously an uncompleted document, notice the yellow highlighted note on page 4.
5. Erickson prays that this charge be reversed for error in claiming that there existed a client/surveyor
relationship, an important element for Idaho Code 54-1215(3)(b) and for an absurd interpretation that all
con-espondence must be sealed or marked "preliminary".

AUGMENTATION OF RECORD:
None

1
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B. Count One, Paragraph 5
VIOLATION: Idaho Code 54-1220, Gross negligence, incompetence and misconduct. See IDAPA
10.01.02.005.02, "Each Licensee and Certificate Holder shall exercise such care, skill and diligence as
others in that profession ordinarily exercise under like circumstances. " In IDAP A 10.01.02.004.04 the
standard of care is given an equally undefined equivalence of "incompetence". Gross Negligence is
defined as repeated negligence.
CHARGE: Grangeville Highway District property: "Not showing the highway district parcel on the
record of survey violates the standard of care. "
DEFENCES:

I. Four other surveyors operating in the Grangeville area have treated Section 24, T30N, R3E in the same
manner as Erickson, namely showing only the exterior and subdivision lines and not showing the
Grangeville Highway District property. So, vague or not, the standard of care would be the same as that
used by Erickson and Erickson prays this Count to be reversed.
2. By rule the standard of care is determined by comparison, yet no testimony was taken on the subject
and no reference was made in the Finding of Fact as to how the Board came to this conclusion. No "Real
Estate Comps." were given, if you will. The weakness and misuse of such a vague definition in this case
is readily demonstrated by the fact that of the eight surveyors working in the Grangeville area in the years
2010 to the present, seven are, or were, under the charge of violating the standard of care.

In comparison, the Idaho State Bar only disciplines Lawyers for gross negligence or incompetence if
there is a conviction in court, as can be seen in Rule 501 (b) of the Idaho Bar Commission. The Idaho Bar
Commission continues this standard at Rule 512(c) with the words, "A certified copy of a judgment of
Conviction constitutes conclusive evidence that the Lawyer committed the crime, and the sole issue in any
hearing regarding the Conviction shall be the nature and extent of the Sanction to be imposed...
The "standard of care" at the Idaho Survey Board is comparable to the State Bar's "Idaho Rules of
Professional Conduct", however, the Bar's Professional Conduct gives 66 pages of definitions, plus an
index.
Notwithstanding the statement ofJ.C. §67-5201(19)(b)(iv) and IDAPA 10.01.02.003, that the Board has
written statements which pertain to the interpretation of the rules of this chapter, the Board has not over
many years promulgated rules, regulations or written statements to adequately define negligence,
incompetence, misconduct or standard of care. See Tuma v. Board of Nursing, 100 Idaho 74, 593 P.2d
711,715 (1979). Erickson's repeated requests for copies of these have gone unheeded (see exhibit??).
Because of the vagueness of all the charges in Idaho Code 54-1220, Erickson was not adequately
forewarned of what conduct would subject him to discipline, and thus this count must be reversed and is
not eligible for remand. See H & V. Engineering v. Bd. of Pro. Engineers, 747 P.2d 55, 58 (Idaho 1987)
which reads, "The court is obliged ... to reverse a decision if substantial rights of an individual have been

2
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prejudiced because the administrative .findings, inferences, conclusions, or decision are "in violation of
constitutional or statut01y provisions."
5. The purpose of Erickson's Record of Survey #S-2958 is stated in its title block, "A Dependent
Resurvey ~f the Exteriors and Subdivisions ofSection 24, T30N, R3E." Since the Grangeville Highway
District (G.H.D.) property was a metes and bounds description it was of course excluded from that
survey. Erickson intended to show the G.H.D. property in a subsequent Record of Survey.
6. The location of the G.H.D. property, because of ambiguities, was unknown to anyone on the date of
the recording of the survey, July 27, 2010. After July 27, 2010, Erickson, using collateral evidence such
as fences and roads, did resolve the location of the G.H.D. property in a clear and convincing manner and
did prepare a preliminary Record of Survey for that property. However, Erickson's client, Mrs. Walker,
wanted to own that property and could not if Erickson recorded his survey. Mrs. Walker consequently
terminated the client/surveyor relationship.
7. "Umebutted": The Board claims, at Finding of Fact page 12, line 4, that this charge was umebutted by
Erickson. So what? Individuals are innocent until proven guilty. In U.S. jurisprudence the defendant can
prevail without taking the stand, which, for other reasons, happened in this case. Since the Board failed to
give the defendant a viable opportunity to present his defense, then of course there was no rebuttal.
8. The Board erred in not considering the dismissals contained on pages 3 through 8 of the Order of
August 17, 2016, in this case Dismissal "D", which states: " ... the Board does not feel there was clear and
convincing evidence that the welfare of the public was affected by Mr. Erickson's error. Put another
way, it does not appear that the highway district or anyone else suffered or could have suffered any in:fwy
as a result of the error. The allegation in this paragraph is dismissed. " The questions must be asked, 1.
If the public could not have suffered any injury, how could there be negligence, misconduct or
incompetence? 2. Where are the repeated acts of negligence that equate to gross negligence as set forth
in 54-1220?
9. Statute of Limitation. See Item 3 of "A" above.
10. Erickson prays that this charge be reversed for error in claiming that the GHD property and acreage
must be shown on R.O.S. #S-2957 when the Title Block shows the purpose to be for Section exterior and
subdivisions lines, and that harm was done to the public thereby.
AUGMENTATION:
1. In the spirit of the standard of care being determined by comparison to other surveys, Erickson
presents the following documents for augmentation of the record:
A. Erickson Exhibit "Y", which is Record of Survey #S-1177 of the same Section 24, performed by
Carl Edwards on July 19, 1996,
although not stated so, is a survey of the section's exterior and
subdivision lines only. No G.H.D. property is shown.
B. Erickson Exhibit "Z", which is Record of Survey #S-3204, Exhibit 13.2, of the same Section 24,
performed by Hunter Edwards
on February 7, 2014 shows the G.H.D. property in the wrong
location.
C. Erickson Exhibit Z-1, which is Record of Survey #3342 of the same Section 24, performed by
Steve Wellington on Oct. 13, 2015, although not stated so, is a survey of the section's exterior lines
only. No ownership and no G.H.D. property is shown.
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D. Erickson Exhibit Z-2, which is Record of Survey #S-3355, performed by Matthew B. Mayberry
on December 11, 2015, wherein he states in Surveyor's Note #2: "This survey is prepared at the
request ofDorothy Walker and her attorney. The pwpose of this survey is to provide my opinion of
the location of the Southwest, West and Northwest corners of said Section 24, T30N, R3E, B.M. only,
and not to determine ownership. "
E. Erickson Exhibit Z-3, which is Record of Survey #S-3390 of the same Section 24, performed by
Pete Ketcham on May 25, 2016, wherein he states under General Notes: "As per the request ofmy
client I have not broken down the section, but have drafted this ROS showing only the perimeter of
the section. "

4
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C. Count One Paragraph 5.a & 9.a

VIOLATION: Idaho Code 54-1220
CHARGE: Badertscher's Fence: (paraphrased) In his Survey Report of July 27, 2010, pagel2 (see
Exhibit 1.3), Erickson was negligent and violated the standard of care in the fonn of incompetence and
misconduct for the following reasons:
1. (Erickson made) statements offact, accusing the neighbors of capitalizing on an erroneous survey to
encroach on the Walker's land, as represented by the building of a fence.
2. There is no evidence he (Erickson) interviewed Ms. Badertscher.
3. No other charges were listed.
DEFENCES:
1. A rambling and dubious hearsay was quoted even though it lacked certification for acceptability as
stated in IDAPA 10.01.02.022(01) and 54-1220(1). To this Mr. Erickson objects.
2. On page 11 of the subject Survey Report Erickson wrote, "My survey regards the encroachments
where fences were built to Edward's monuments and lines but disregards any claims by neighbors who
have not built fences to these lines." In using the word "regard" Erickson was giving notice to the
Walkers that there might be superior rights involved. Mr. Erickson did show an encroachment onto the
Walker property just north of the West¼ comer of Section 24 (see exhibit 1.2) but did not state who
made the encroachment or in what form it took. In no instance was the name Badertscher used. The
showing of an encroachment can be a positive or a negative. In this case the showing is a positive for
Mrs. Badertscher, advancing the possibility of a claim of an unwritten conveyance. Perhaps she can seek
estoppel because she was enticed by the Walker fence being in the wrong place. But such are legal
suppositions; I only reported the facts as I found them.
3. "Unrebutted": See Defense Item 7 of "B" above.
4. Statute of Limitation. See Item 3 of "A" above.
5. The implied charge that Erickson failed to interview Badertscher is unknowably true and unknowably
false. Erickson claims that he did interview Badertscher, twice.
6. There being no legitimate complaint, prays Charge C to be reversed.
AUGMENTATION:
Z-9, which is a BLM example of fitting a parcel such as the G.H.D. to collateral evidence.
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D. Count One, Paragraphs 7.a, 7.b, and 7.c
VIOLATION: Idaho Code 55-1604: FILING REQUIREMENTS. A professional land surveyor shall
complete, sign, and file with the... recorder... a written record of the establishment or restoration of a
corner. This record shall be known as a "corner record" and such filing shall be made for every public
land survey corner... which is established, reestablished, monumented, remonumented, restored,
rehabilitated, perpetuated or used as control in any survey... unless the corner and its accessories are
substantially as described in an existing corner record...
CHARGE: Corner Records: "The evidence is undisputed that Mr. Erickson did not file comer records
as to three (3) separate comers shown in his record of survey."
DEFENCES:
1. There are stated and implied exceptions to 55-1604:
A. Non-public land survey comers (most aren't).
B. A visited but "not used for control" monument. The S 1/4 comer of Section 23 meets this criteria.
C. A comer whose positional value is obtained from reputable previous surveys without field
investigation. The southeast and northeast comers of Section 24 meet this criteria.
D. "Unless the comer and its accessories are substantially as described in an existing comer record."
2. "Umebutted": See Defense Item 7 of "B" above.
3. Statute of Limitation. See Item 3 of "A" above.
4. Erickson did file five Corner Records for this project, all that were required.
5. The Board being in error, and there being no grounds for this charge, Erickson prays it to be reversed.

AUGMENTATION:
None

6
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E. Count One, Paragraph 8.a
VIOLATION: Idaho Code 55-1906(c): "The Records of survey shall show... evidence of compliance with
chapter 16, title 55, Idaho Code, including instrument numbers of the most current corner records related to
the survey being submitted and instrument numbers of corner records of corners which are set in conjunction
with the survey being submitted. .. "
CHARGE: Corner Record Instrument Numbers: "Mr. Erickson did not comply with this statute since he
did not evidence prior corner records as to the northwest corner, north ¼ corner, and west ¼ corner ofsection
24 and the northeast corner of section 25."
DEFENCE:
1. By the standard of §9-43 of the BLM 2009 Manual (see Erickson Exhibit Z-11 and Cragin v. Powell, 128
U.S. 691, 696 (1888)), a reference call upon a plat is the same as though the information in that reference were
written upon the face of the plat. In the legend of Erickson's Record of Survey #S-2958 (see Exhibit 1.2) is a
call for Survey Report #473277. On page 6 of Survey Report #473277 (see Exhibit 1.3) are references to the
following:
A. Record of Survey #S-42,
B. Record of Survey #S-223,
C. Record of Survey #S-1177,
D. Record of Survey #S-1592
E. Record of Survey #S-1920 (see Exhibit 13.1)
F. BLM 1985 Survey at the SE and SW comers of Section 24.
The concept that referenced documents appear upon the face of the plat is supported by Robbins v. County of
Blaine 996 P.2d 813,816 (2000): "... in Sala v. Crane, 38 Idaho 402,221, P. 556 (1923), this Court recognized
the familiar rule that where lands are patented according to such a plat, the notes, lines, landmarks and other
particulars appearing thereon become as much a part of the patent... as if they were set forth in the patent. "
Further, such a practice is referred to as common law in Boucher v. Boyer, 484 A. 2d 630 - Md: Court of
Appeals 1984: "In sum we view this as a reasonable application of the common law rule that
a deed reference to a plat incorporates that plat as part of the deed."
In ignming the plat references, the Board has failed to show that the comer record instrument numbers do not
appear on Erickson's Record of Survey #S-2958.
If the Board will voir dire Record of Surveys #S-1177 and S-1920, Erickson is sure that they will be more than
satisfied that all of the past Comer Record Instrument Numbers appear upon the face of Erickson's plat, one
way or another. Evidenced on these referenced plats are the Corner Records for the northwest corner, north ¼
corner, and west ¼ comer of section 24 and the northeast corner of section 25. There being no grounds for this
complaint, Erickson prays this count to be reversed.
2. Statute of Limitation. See Item 3 of "A" above.
3. Erickson prays the Court to reverse this charge because the Board failed to show that Erickson did not show
the Comer Record Instrument Numbers, when in fact he did by reference.
AUGMENTATION:
Record of Survey #S-1177 of Section 24, by Carl Edwards on July 19, 1996.
Erickson Exhibit Z-11, which is BLM §9-43, which relates to plat references.
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F. Count Two, Paragraph 9.a (same as Item C above.)
VIOLATION: No statute or rule referenced.
CHARGE: Badertscher's Fence: Failed in p1imary obligation to protect the health, safety and welfare
of the public.
DEFENSE: See Item "C" above.

8
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G. Count Two, Paragraphs 9.c and 10.a "These two counts deal with the central issue in the case."
VIOLATION: After five pages of "findings", no rule or statute was listed.
CHARGE: The Southwest Corner of Section 24: "The Board finds it clear and convincing that Mr.
Erickson fell below the standard of care, and that his actions were adverse to the welfare of the public ... "
1. For not using the "original" stone at the southwest comer of Section 24. [See page 8 of Finding of
Fact, last paragraph, which reads: "Sometimes original corner stones are lost or can be shown to have
been moved. In those cases, a surveyor is charged by the BLM manual and circular(s) to use all evidence
available be.fore resetting the corner." Accordingly, the Board is in error, the Carl Edwards stone is not
the original stone.]
2. The location of the southwest corner of section 24 had been undisturbed for approximately 140 years.
3. The location is in accord with notes of the original GLO survey made in 1873 and two in 1897.
4. The location is in accord with a 1922 Bureau of Public Roads plan and a deed pertaining to the G.H.D.
5. The location is in accord with testimony of Mr. Hoiland. [Erickson objects to this coached, selfserving reputation by a party to on-going litigation, which is not admissible as evidence.]
6. The location is in accord with the west ¼ comer stone of Sec. 25 found by Hunter Edwards. [Rebutted
by General Note #2 on Ketcham's ROS #S-3390. See Erickson Exhibit Z-3.]
7. There is not the slightest evidence in the record to support the claim that the marks on Carl Edwards'
stone were made by a farm implement. The stone is made of basalt and is unlikely to have been marked
by a (farm) implement running over it. [Actually, in the Grangeville area plow-marked basalt stones are
the bane of Land Surveyors. See Erickson Exhibits U-W, "Plow marked stones"]
8. Mr. Erickson failed to amend his monumentation and comer record. [No regulation requires that a
plat be filed for each step of survey resolution and it is not unknown for those steps to make a circle and
return to where they began. See Yellowstone v. Burgess, 843 P.2d 341 (Mont. 1992), Exhibit R.]
DEFENCES:
1. The charge is as vague as it is long, whereas I.R.§67-5248(1)(a) requires that "Finding o.fFact(s)
... shall be accompanied by a concise and explicit statement of the underlying.facts of record supporting
the findings. "
2. "Unrebutted": See Defense Item 7 of "B" above.
3. Statute of Limitation. See Item 3 of "A" above.
4. As an example of the BLM rejecting a properly marked stone see Erickson Exhibits "A" & "B".
5. The rebuttal of above charges 2, 3, & 4 can be well done only after an extensive presentation. This
presentation is encapsulated in Erickson Exhibits "A" -"N" and "S"-"W".
6. When all is said and done Erickson prays that this charge be reversed for error.
AUGMENTATION:
Record of Survey #S-3390 by Pete Ketcham on May 23, 2016.
Erickson Exhibits "A" -"N", "S"-"W" and Z-3, Z-9 and Z-11.
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H. Count (Same as in Items C & B above)

VIOLATION: IDAPA 10.01.02.007.01 "Reports, Statements or Testimony. A Licensee shall not
commit fraud, violate the standard of care, or engage in deceit or misconduct in professional reports,
statements or testimony. He shall, to the best of his knowledge, include all relevant and pertinent
information in such reports, statements or testimony. "
CHARGE: Badertscher's Fence and Grangeville Highway District Property: " ...first, stated that
neighbors of the Walkers engaged in encroachment by building a fence on Walker land, and second by
failing to show the lands of the Grangeville Highway District in his record of survey. "

DEFENSE: See Items "C" & "B" above.

10
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GENERAL DEFENSE
1. I.D.A.P.A. 10.01.01.001.02 and Idaho Code 54-1201 are unconstitutional because they state: The
practice of.professional land surveying shall be deemed a privilege granted by the Idaho board of
licensure... " This is an archaic construction dating from that dinosaur age predating Board of Regents v.
Roth, 408 U.S. 571 (1972), wherein is stated: "... the Court has fully and.finally rejected the wooden
distinction between "rights" and "privileges" that once seemed to govern the applicability ofprocedural
due process rights".
The haim in leaving "privilege" wording in Idaho rules and statutes can be seen in perception. Erickson
has worked with eight different attorneys on this case and they have been unanimous in stating that "an
Idaho board can do whatever it wants". The frivolous and oppressive behavior of the Idaho Survey Board
in this case shows that this is their perception also, that they can do whatever they want, even to
suppressing freedom of the press (see Erickson Exhibits Z-4- Z-7) and affecting property rights without
effective due process (see Tuma v. Board of Nursing, 100 Idaho 74, 593 P.2d 711, 714 (1979). Therefore
Erickson claims that the plume of influence of "privilege" taints the entire I.D.A.P.A. 10.01.01 and Idaho
Code 54-12, and each is subject to the suspicion of unconstitutionality in their entirety and will remain so
until the "privilege" references are removed. In the meantime, because of the plume of influence,
licensed professionals remain the last segment of our society effectively without rights.
Erickson prays the court to find I.D.A.P.A. 10.01.01 and Idaho Code 54-12 unconstitutional for thier
inclusion of "privilege" and suppression of civil rights.

AUGMENTATION: Erickson Exhibits Z-4 - Z- 7

11

MOTION TO AUGMENT RECORD

264

18 of 18

IDAHO CO UNTY DISTR ICT COURT

I\,

)9

AT ()(, ~

FILED
0 CLOC K -P-- .r.1

NO\ 2 3 2016
Chad R. Eiickson L-7157
Erickson Land Surveys
2165 Woodland Road
Kamiah, Idaho 83536
Telephone No. (208) 935-2376,
(928) 575-5710 (cell)
ericksonlandsurveys@gmail.com
Pro Se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.
Chad R. Erickson
Respondent/Appellant, "Erickson"
vs.

CASE NO. CV 2016-45061

Complainant, "Board"
THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professional Engineers and Professional Land
Surveyors.

Board Docket No. FY 11.11
NOTICE OF HEARING:
MOTION TO AUGMENT
THE RECORD AND
PETITION TO STAY.

Complainant/Respondent, "Board"

TO: THE ABOVE-NAMED COMPLAINANT/RESPONDENT (Board), THEIR
ATTORNEY MICHAEL J. KANE, AND THE CLERK OF THE
ABOVE-ENTITLED COURT;
NOTICE OF HEARING ON MOTION TO AUGMENT THE RECORD AND PETITION TO STAY

A hearing on Respondent/Appellant's petition to stay and motion to augment the record will be
held December 5th at 4:00 P.M Pacific Standard Time in the District Courtroom at the Idaho
County Courthouse located at 320 West Main Street, Grangeville, Idaho.

Respondent/Appellant requests 60 minutes to justify additional evidence and stay.
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CERTIFICATE OF SERVICE
The undersigned, a resident of Idaho County in the State of Idaho, hereby certifies that on
the 23th day of November, 2016, he caused a true and correct copy of the foregoing document to
be served upon the following as indicated:

Original:
Idaho CountyDistrict Court
320 W. Main
Grangeville, ID 83530
Facsimile:208-983-2376

US Mail
Facsimile
_x_ Hand Delivery
Email

Michael J. Kane
Michael Kane & Associates, PLLC
4355 West Emerald Street, Ste 190
Boise, ID 83706
P.O. Box 2865
Boise, ID 83701-2865

US Mail
Facsimile
__ Hand Delivery
_x_ Email: mkane@ktlaw.net

Mr. Keith Simila, P.E.
Executive Director
_!_ US Mail
Facsimile
Idaho Board of Licensure of Professional
Engineers and Professional Land Surveyo[§___ Hand Delivery
1510 E. Watertower Street, Suite 110
_x_ Email: keith.simila@ipels.idaho.gov
Meridian, ID 83642

Chad R. Erickson
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MICHAEL J. KANE
MICHAEL KANE & ASSOCIATES, PLLC
4355 West Emerald Street, Suite 190
Post Office Box 2865
Boise, Idaho 83701-2865
Telephone: (208) 342-4545
Facsimi]e: (208) 342-2323
Idaho State Bar No. 2652

ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

IN THIS DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

CHAD R. ERICKSON,

)
)
)

Respondent/Appellant,

vs.

Case No. CV 2016-45061

)
)

THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as
Executive Director of the Idaho Board of
Li censure of Professional Engineers and
Professional Land Surveyors,

_______________
Complainants/Respondents.

)
)
)
)
)
)
)
)
)
)

RESPONSE TO APPELLANT'S
MOTION TO AUGMENT
AGENCY RECORD

COME NOW the Complainants/Respondents, THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND PROFESSIONAL LAND SURVEYORS and KEITH
SIMILA, by and through their attorney of record Michael J. Kane of the firm Michael Kane &
Associates, PLLC, and herein responds to RespondentJAppellant, CHAD R. ERICKSON's Motion

to Augment Agency Record ("Motion to Augment"), dated November 23, 2016.
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The Respondent/Appellant, CHAD R. ERICKSON (hereinafter "Erickson'1, has presented

thirty three (33) exhibits, requesting they be included.

As previously noted in an earlier

memorandum,, the district court may not preside over a tri.al de novo. Its authority is limited to
affirming the agency action unless the court finds that the agency's findings, inferences,
conclusions, or decisions: (1) violated constitutional or statutory provisions; (2) are in· excess of the
agency's authority; (3) are made u.pon unlawful procedure; (4) are not supported by substantial
evidence on the record as a whole; or (5) are arbitrary. capricious or an abuse of discretion. Idaho
Code§ 67-5279(3).
Also earlier noted in the ComplainantsfRespondents' Memorandum in Support of Objection

ro Appellant's Informal Request for Additional Evidence and Complainants/ Respondents' Request
that Such Documents be Stricken, dated November 10, 2016, Idaho Code § 67-5276 does allow
additional evidence to augment the Agency Record if,
... it is shown to the satisfaction of the court that the additional evidence is material,
relates to the validity of the agency action, and that:
(a) there were good reasons for failure to present it in the proceeding before the
agency, the court may remand the matter to the agency with directions tl1at the
agency receive additional evidence and conduct additional factfinding.
(b) there were alleged irregularities in procedure before the agency, the court may
take proof on the matter.
Idaho Code§ 67-5276(1) (emphasis added).
At the time of the board hearing, Erickson had Ex.Mbits A-N marked which were not
admitted into evidence and which were retained by Erickson. (See In the Mater of the License of

Chad Erickson, PLS, Docket No. FY 11.11, transcript of hearing held June 20-22, 2016
(.. Transcript"), p.5). Erickson did offer Exhibits 0, P, Q, and R which were admitted. (Transcript,

p.162). Exhibit O is a picture of a topography, which has an auow pointing to ''Edward's Stone."
Admitted Exhibit O is the same as proffered Exhibit G, except for the inserted pictures. Admitted
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Exhibit Pis a picture of a cultivator and is a duplicate of proffered Exhibit V. Admitted Exhibit Q is
a photocopy of Idaho Code

§ 18-4803 regarding malice in criminal libel. No proff-ered exhibit is

duplicative of this exhibit. Admitted Exhibit R is a copy of a 1992 Montana Supreme Court
decision of Yellawstone Basin Properties v. Burge,fs.
Erickson offers exhibits wluch have been previously admitted at the Agency Hearing or can
be found in the record. Proffered Exhibit W (picture of Edward's stone) is found both in Admitted
Exhibit 32, as weU as Admitted Exhibit 1.3. Proffered Exhibit Y (R.0.S. # 1177) is Admhted
Exhibit 3.7. Proffered Exhibit Z-5 (transcript of agen.cy proceeding) is found at R.369-370.
Pr.offered Exhibit Z-12 (email regarding correspon.dence) is found at R-185.
Erickson uses exhibits which have been admitted into evidence, but then adds pictures or
references, in essence presenting argument in the exhibit.

Proffer.ed Exhibits G (previously

discussed), K, and L~ are not evidence to be admitted because there was no good reason for
Erickson not to offer them earlier. These exhibits are Erickson's arguments he hopes to make to this
court, believing that he has the right to a second hearing with this court presiding. Idaho case law
does not allow the district court to preside over a second agency hearing.
Erickson proffers Exhibits Z-4 (email), Z-5(transcript) and Z-6 (article) for the claimed
purpose of wanting the court '41:o find IDAPA 10.01.01 and Idaho Code 54-12 [sic]
unconstitutional." (Motion to Augment, p.11). In the matter before the court, Idaho Code § 675279 does not give the court this power; therefore these documents cannot be added.
The balance of the proffered exhibits can be categorized as simply argumentative and not
evidence or that Erickson has failed to establish the additional evidence is (1) material, (2) relates to
the validity of the agency action, and (3) there was good reason for failure to present it in the
proceeding before the agency as required by Idaho Code§ 67-5276(1). Or, in the alternative, the
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additional evidence relates to agency procedural irregularities. Ibid. Erickson bas not met the
statutory requirements to augment the agency record with proffered Exhibits A-U, X, Z, Z-1, Z-2,

Z-3, and Z-7 through Z-11.

In conclusion, Complainants/Respondents request the court detem:iine Erickson's proffered
exhibits already exist in the agency record, or do not meet the standard set forth in Idaho Code §

fL

67-5276(1).
DATED this

;2-1

day of November, 2016.

MICHAEL KANE & ASSOCIATES, PLLC
BY:

----------------MICHAEL J. KANE
Attorneys for Complainants/Respondents

CERTIFICATE OF SERVICE
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I HEREBY CERTIFY that on thetz;:::L_ day of November, 2016, I caused to be served a
true and correct copy of the foregoing document by the m.ethod indicated below and addressed to
the follo-wing:

Chad Erickson
2165 Woodland Road

_XX_U.S. Mail

Kamiah, ID 83536
[Email: ericksonlandsurveys@gmail.com J

_XX_Email

~~~

MICHAEL J. KANE
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COURT MINUTES

CV-2016-0045061
no plaintiff vs. no defendant
Hearing type: Motion
Hearing date: 12/5/2016
Time: 11: 14 am
Judge: Gregory FitzMaurice
Courtroom:
Court reporter: Keith Evans
Minutes Clerk: Sheri Clark
Tape Number: District

4:04

Court introduces case. Erickson present pro-se, Kane present for Board and
Simila. Court addresses re: Motions

4:05

Erickson offers argument in support of Motion to Augment the Record

4:07

Court addresses re: objection to the agency record
Kane offers argument re: agency record
Court orders that An Index be included with record, May 22, 2015 Stipulation and
Order, and February 9, 2016 Notice Duces Tecum augment to agency record, all
other objections withdrawn

4:11

Erickson offers argument in support of motion to augment

4:20

Kane offers argument against motion

4:22

Court takes under advisement
Erickson offers argument in support of motion to stay

4:32

Court questions Erickson re: exhibits
Erickson responds
Erickson continues argument

4:35

Court questions Erickson
Erickson responds
Erickson continues argument

4:48

Kane objects-overruled

4:54

Kane offers argument against motion to stay

4:56

Court questions Kane

■
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...... - -

Kane responds
4:57

Euickson offers rebuttal

5 :00

Court take under advisement
Moves dates for filing of all briefs 21 days
Appellant brief to be filed by December 30, 2016

5:01

Erickson questions re: license
Court responds

5:01

Recess

•

■
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF IDAHO
CHAD R. ERICKSON,
Respondent/Appellant,

)
)
)

CASE NO. CV 16-45061
Order to Augment
Agency Record

)

vs.

)
)

THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS and
PROFESSIONAL LAND SURVEYORS
and KEITH SIMILA, in his capacity as
Executive Director of the Idaho Board
Of Licensure of Professional Engineers
And Professional Land Surveyors,

)
)
)
)
)
)
)
)
)

Complainants/Respondents.
______________
)
Appellant Chad R. Erickson (hereinafter referred to as Erickson) has field an
Objection to the Agency Record . The Motion was heard December 5, 2016. Erickson
appeared pro se. The Idaho Board of Licensure of Professional Engineers and
Professional Land Surveyors (hereinafter referred to as Board) appeared telephonically
through their counsel, Michael J. Kane.
Erickson withdrew all of his Objections to the Record, except for 3 items. The
Board agreed to augment the Agency Record with the following 3 items:
1. An index to be included with the Record.
2. May 22, 2015 Stipulation and Order.
3. February 9, 2016 Notice Duces Tecum.
IT IS SO ORDERED.
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DATED this

J'.7 ~

ay of December, 2016.
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CERTIFICATE OF SERVICE
I, the undersigned Deputy Clerk of the above entitled Court, do hereby certify that
on this

1 .J-t--.

day of December, 2016, served a true and correct copy of the Order to

Augment the Agency Record to:

Michael J. Kane
Post Office Box 2865
Boise, Idaho 83701-2865

Chad Erickson
2165 Woodland Road
Kamiah, ID 83536

Y:

Mail

- - -Fax

X

Mail
- - -Fax

Kathy Ackerman, Clerk of Court

By:

~lerk1:," (R_;J--

Depuy
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF IDAHO
CHAD R. ERICKSON,
Respondent/Appellant,
vs.
THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS and
PROFESSIONAL LAND SURVEYORS
and KEITH SIMILA, in his capacity as
Executive Director of the Idaho Board
Of Licensure of Professional Engineers
And Professional Land Surveyors,
Complainants/Respondents.

)

)

CASE NO. CV 16-45061

)
)
)
)

Order re: Augmenting the Record
with Additional Evidence

)
)
)
)
)

)
)
)
)

Appellant Chad R. Erickson (Erickson) has filed a motion to augment the agency
record in this judicial review of the decision by the Idaho Board of Licensure of
Professional Engineers and Professional Land Surveyors (Board) to revoke his license
to survey.
LAW

The Agency Record can be augmented if it is shown that the additional evidence
is material and relates to the validity of the agency action. J.C. § 67-5276(1). The party
requesting augmentation also has to show that there were good reasons for not
presenting the evidence in the proceeding before the agency or that there were
irregularities in the proceeding. Id. Whether to allow additional evidence to be
presented is within the discretion of the Court. Crown Point Dev., Inc. v. City of Sun
Valley, 144 Idaho 72, 76, 156 P.3d 573, 577 (2007).
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DISCUSSION
Good reason for not presenting the evidence. Erickson argues that he had good
reason for not producing the proposed exhibits during the hearing. First, he argues that
the cancellation of the prehearing conference prevent him from presenting evidence.
The purposes of the prehearing conferences are listed in Rule 510 of the Administrative
Procedure Rules, IDAPA 04.11.01.510. Hearing evidence is not one of those purposes.
Rather, the purpose of the Prehearing Conference is to hear matters that may expedite
the hearing.
Second, Erickson argues that the board attorney exposed him to duress and
incorrect legal advice during his deposition. However, Erickson does not explain how
that prevented him from presenting evidence at the hearing.
Third, because the hearing was scheduled during a major athletic event, he was
unable to get a motel room in Boise, resulting in a lack of sleep. He alleges that the lack
of sleep, plus his age, precipitated a medical crisis, making him unable to present his
case before the board. These circumstances are not good reason for Erickson's failure
to present the evidence. The hearing dates were set in March, providing Erickson time
to obtain a motel room in advance. R. 84.
The Supplemental Scheduling Order (R. 122-123) provides that the exhibits be
filed and served by June 8, 2016. Erickson did not comply with the order, nor did he
have his exhibits marked and ready at the beginning of the hearing. Tr. 12. He chose
to not present his case on the third day of the hearing. Tr. 381-391 He could have
presented his evidence at that time. The evidence that Erickson is asking to Court to
add is, for the most part, documents that could have been prepared before the hearing.
He simply has not given any valid reason for not presenting the exhibits when the
Scheduling Order required it or at the opening of the hearing.
The record shows that the Board gave Erickson the opportunity to stipulate to a
postponement of the June 20, 2016 hearing date, during an interlocutory appeal to this
District Court, but he refused to do so. R. 216. This would have given him more time to
prepare his exhibits.
Irregularities in the proceedings. Erickson also claims that there were
irregularities in the proceeding. Of the many irregularities he claims, none are
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procedural irregularities. None of them specifically show that the Board did not follow
the correct Administrative law procedures outlined in Idaho Code § 67-5201 et seq and
the Idaho Rules of the Administrative Procedure of the Attorney General, as adopted by
the Board. IDAPA 10.01 .02.002. Erickson does allege that the Board did not respond
to discovery requests. The pages he refers to in the record in support of his claim show
emails asking for information, not filed, formal requests. R. 184, 185.
The Court would agree that his choice to leave on the third day of the hearing,
before he had presented his case, was a procedural irregularity, but that was an
irregularity caused by Erickson's action, not by anything the Board did. The transcript
does not show any specific reason why Erickson felt he needed to leave the hearing,
other than "I need a break." Tr. p. 388. His motion to augment simply states that he
"had a medical crisis". There is no elaboration as to what the crisis was nor does he
present any confirmation of the crisis from a medical provider. In his motion to continue,
he alleged a mental breakdown. R. 189. The record does not show to the satisfaction
of the Court that Erickson's inability to continue the hearing was for a medical reason.
CONCLUSION
The Court finds that Erickson has not shown that there was good reason why his
proposed evidence was not entered previously or that there were irregularities in the
proceeding that he himself did not cause. Even assuming that the additional evidence
that Erickson wishes to present is material and relates to the validity of the agency
action, a determination that the Court.finds is not necessary to make, he has not met all
the requirements of Idaho Code§ 67-5276(1).
Therefore, Erickson's Motion to Augment the Agency Record is DENIED.
DATED this J.1/!!day of December, 2016.
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,CERTIFICATE OF SERVICE
I, the undersigned Deputy Clerk of the above entitled Court, do hereby certify that
on this

l~

day of December, 2016, served a true and correct copy of the Order re:

Augmenting the Record with Additional Evidence to:

Michael J. Kane
Post Office Box 2865
Boise, Idaho 83701-2865

Chad Erickson
2165 Woodland Road
Kamiah, ID 83536

- - -Mail
- - -Fax

- - -Mail
- - -Fax

Kathy Ackerman, Clerk of Court

By:

l

,G,)t
Deputy Clerk
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MICHAEL J. KANE
MICHAEL KANE & ASSOCIATES, PLLC
4355 West Emerald Street, Suite 190
Post Office Box 2865
Boise, Idaho 83701-2865
Telephone: (208) 342-4545
Facsimile: (208) 342-2323
Idaho State Bar No. 2652
ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

IN THIS DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

CHAD R. ERICKSON,
Respondent/Appellant,
vs.
THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Li censure of
Professional Engineers and Professional
Land Surveyors,
Complainants/Respondents.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV 2016-45061
SUPPLEMENT TO THE
AGENCY RECORD

----------------)

COME NOW the Complainants/Respondents, THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND PROFESSIONAL LAND SURVEYORS and KEITH
SIMILA, by and through their attorney of record Michael J. Kane of the firm Michael Kane &
Associates, PLLC, and hereby supplement the Agency Record with the following:
1.

Index to Agency Record (alphabetical listing);
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2.

Kirtlan G. Naylor's May 22, 2015, letter to Chad Erickson with enclosure of a

proposed Stipulation and Order. (R. 434-442); and
3.

Notice Duces Tecum of Taking Deposition Upon Oral Examination of Chad

Erickson, dated February 9, 2016 (R. 443-445).
DATED this

/3~ day of December, 2016.
MICHAEL KANE & ASSOCIATES, PLLC

BY:
MICHAEL J. KANE
Attorneys for Complainants/Respondents

CERTIFICATE OF SERVICE
-flI HEREBY CERTIFY that on the
day of December, 2016, I caused to be served a
true and correct copy of the foregoing document by the method indicated below and addressed to
the following:

_.f:j__

Chad Erickson
2165 Woodland Road
Kamiah, ID 83536
[Email: ericksonlandsurveysw)gmail.com ]

XX

U.S. Mail

XX

Email

MICHAEL J. KANE
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Chad R. Erickson
V.

The Idaho Board ofLicensure ofProf Engineers & Professional Land Surveyors
and Keith Simila

Idaho County Case No. CV 2016-45061

INDEX TO AGENCY RECORD
Page(s)

Affidavit of Board's Prejudice ......................................................................................... R. 155-185
Amended Motion to Reconsider and Stay ....................................................................... R. 264-285
Answers, Affirmative Defenses, Counterclaims and Abuse of Process ............................. R. 36-58
Complaint............................................................................................................................... R. 3-23
Complainant's Pre-Hearing Brief .................................................................................... R. 125-144
Complainant's Pre-Hearing Filings ................................................................................. R. 145-148
Complainant's Response to Respondent's Motion for Reconsideration ......................... R. 250-263
Denial of Counterclaims and Abuse of Process and Motion to Dismiss ............................. R. 68-70
Findings of Fact, Conclusions of Law, and Order ........................................................... R. 222-245
Immediate Review and Granting Petition for Stay Pending
Completion of Judicial Review ........................................................................................ R. 376-433
Kirtlan G. Naylor's May 22, 2015, letter to Chad Erickson with enclosure
of a proposed Stipulation and Order ................................................................................ R. 434-442
Motion for Continuance ................................................................................................ ... R. 186-192
Motion for Dismissal of the Board's Complaint.. ................................................................ R. 61-67
Motion for Reconsideration of Order Denying Request for Extension ........................... R. 104-107
Motion for Time Extension .................................................................................................. R. 24-28
Motion to Compel Discovery ............................................................................................... R. 59-60
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Motion to Exclude Respondent's Witnesses and Exhibits .............................................. R. 153-154
Motion to Reconsider and Emergency Stay ..................................................................... R. 246-249
Notice of Appeal of Order Denying Extension and Order Upon
Reconsideration ................................................................................................................ R. 115-119
Notice Duces Tecum of Taking Deposition Upon Oral Examination of
Chad Erickson, dated February 9, 2016 ........................................................................... R. 443-445
Notice of Petition for, and Petition for De Novo Judicial Review of Order.. .................. R. 293-375
Objection to Motion for Reconsideration ........................................................................ R. 108-110
Objection to Motion to Dismiss ........................................................................................... R. 71-72
Order Allowing Extension of Time ..................................................................................... R. 34-35
Order Compelling Discovery and Establishing a Discovery Schedule ................................ R. 76-78
Order Denying Motion to Dismiss, Order Granting Dismissal of
Counterclaim Concerning Abuse of Process ....................................................................... R. 73-75
Order Denying Request for Extension ............................................................................. R. 101-103
Order Dismissing Judicial Review ................................................................................... R. 149-152
Order on Motions for Reconsideration ............................................................................ R. 289-292
Order Re Continuance ...................................................................................................... R. 214-221
Order Upon Reconsideration ........................................................................................... R. 111-114
Order, dated May 5, 2011 ................................................................................................. R. lA-lC
Order, dated June 10, 2015 ............................................................................................... R. 2A-2C
Order, dated November 24, 2015 ........................................................................................ R. 31-33
Plea to Stay Scheduling Order Dated March 11, 2016 ........................................................ R. 86-90
Request for Scheduling Hearing ...................................................................................... R. 120-121
Response to Amended Motion to Reconsider and Stay ................................................... R. 286-288
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Response to Complainant's Opposition to Respondent's Second Motion
for Time Extension and Plea to Stay .................................................................................. R. 96-100
Response to Kirtlan Naylor' s Response to Motion for Continuance of 6-29-2016 ......... R. 208-213
Response to Motion for Continuance .............................................................................. R. 193-207
Response to Motion for Extension ofTime ......................................................................... R. 29-30
Response to Respondent's Second Motion for Time Extension and Plea to Stay ............... R. 91-95
Scheduling Order ................................................................................................................. R. 83-85
Second Motion for Time Extension ..................................................................................... R. 79-82
Supplemental Scheduling Order ...................................................................................... R. 122-124
[End oflndex]
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NAYLOR&.. HALES, P.C.
ATTORNEYS

KIRTLAN

G.

AT

LAW

Kirtlan G. Naylor
Roger J. Hales
Bruce J. Castleton
Eric F. Nelson
Jacob H. Naylor
Tyler D. Williams
Joan E. Callahan
Landon S. Brown

NAYLOR

Direct Line: 947-2070
E-mail: kirt@naylorhales.com

Of Counsel
Robert G. Hamlin
James D. Carlson

May 22, 2015
Via US Mail and Email: chadrerickson@yahoo.com
Chad Erickson
2165 Woodland Rd.
Kamiah, ID 83536

Re:

In the Matter of Chad Erickson
License No: L7157

Dear Mr. Erickson:
This law firm has been retained to represent the Idaho Board of Licensure of
Professional Engineers and Professional Land Surveyors ("Board").
This letter is in regard to your survey S-2958 Instrument Number 473278,
referencing the southwest comer of Section 24 you acknowledged that it was that the comers you
set in a recorded survey were "bogus" and referenced as "my weak position," and "the aerial
photos disproved the evidence and reasoning that I used," all without making a corrective action
in the field and failing to record amending documents in violation of IDAPA 10.01.02.005.02,
Standard of Care. You also failed to file a Comer Perpetuation File (CP&F) as required by Idaho
Code §55-1904.
I have enclosed with this letter a proposed Stipulation and Consent Order. It
proposes a resolution of the matter without the necessity of a hearing before the Board. The
proposal is an admonishment, which is the lowest level of discipline possible for the Board to
take. Other forms of applicable discipline in such a case could include reprimand, suspension or
revocation. The administrative penalty in this matter is lower than the $5,000.00 maximum
amount of fines available to the Board if it finds these violations of rules have occurred. I have
recommended a $250 fine.
If the Stipulation meets your approval, please execute it where appropriate and
forward it to me by e-mail or fax at kirt@naylorhales.com or (208) 383-9516 to expedite this
matter. If I can answer any questions concerning this matter, please do not hesitate to contact me.
Please respond by May 29, 2015.

950 W. Bannock Street, Suite 610 • Boise, Idaho 83702 • Phone: (208) 383-9511 • Fax: (208) 383-9516
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Chad Erickson
May 22, 2015
Page 2
Given all of the issues and complexities related to this matter, including the
citizen complaint filed by Dorothy Walker, after a full and extensive review of this matter, this
relatively minor violation is the only action the Staff of the Board is recommending at this time.
Sincerely,

KGN:tjw
Enclosure
cc:
Keith Simila, P .E., Executive Director, IPELS (w/enc.)
Jim Szatkowski, P.E., Deputy Director, IPELS (w/enc.)
7428 Erickson 01.wpd
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Kirtlan G. Naylor
[ISB No. 3569]
NAYLOR & HALES, P.C.
Attorneys at Law
950 W. Bannock Street, Ste. 610
Boise, ID 83702
Telephone No. (208) 383-9511
Facsimile No. (208) 383-9516
Email: ki1i@naylorhales.com
Attorneys for Staff ofthe Idaho Board ofLicensure of
Professional Engineers and Professional Land Surveyors
BEFORE THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND PROFESSIONAL LAND SURVEYORS
IN THE MATTER OF

Docket No. FY 11.11

CHAD ERICKSON,
License No: L7157

STIPULATION AND ORDER

Res ondent.

IT IS

HEREBY STIPULATED AND

AGREED by Chad Erickson

("Respondent") and the staff (the "Staff') of the Idaho Board of Licensure of Professional
Engineers and Professional Land Surveyors (the "Board"), without trial or adjudication of any
issue of fact or law herein, as follows:
1.

For the purposes of this Stipulation and Consent Order, Respondent

waives all procedures and proceedings before the Board. This waiver includes all procedures
and proceedings to which Respondent may be entitled under the United States and Idaho
Constitutions, statutes, the rules of the Board, or the rules of administrative procedure of the
Idaho Attorney General, including the right to dispute the allegations against Respondent and to
dispute the appropriateness of discipline. Respondent agrees that upon the ex parte application
of the Staff, the Board may order the remedies specified in the paragraphs below. Respondent
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waives the right to any judicial review of this Stipulation and Consent Order by appeal or
otherwise.
2.

In the event the Board in its discretion does not approve this Stipulation

and Consent Order or a lesser remedy than specified in this Stipulation and Consent Order, this
Stipulation and Consent Order shall be null and void and shall not be used for any purpose by
either party. If this Stipulation and Consent Order is not approved, Respondent agrees not to
object to the Board's hearing of the case on the basis that the Board has become disqualified
because of its review and consideration of this Stipulation and Consent Order or of any records
relating thereto. Although the Board will necessarily review some details of Respondent's case
in conjunction with the consideration of this Stipulation and Consent Order, it does not have, as a
body, an in-depth knowledge of Respondent's case at the present time.
3.

This matter involves work performed by Respondent with regard to survey

S-2958 Instrument Number 473278, referencing the southwest corner of Section 24 and the west
¼ of Section 24 you acknowledged that the corners you set in a recorded survey were "bogus"

and referenced as "my weak position," and "the aerial photos disproved the evidence and
reasoning that I used," all without making a corrective action in the field and failing to record
amending documents in violation ofIDAPA 10.01.02.005.02, Standard of Care. You also failed
to file a CP&F on other corners as required by Idaho Code§ 55-1904.
4.

Respondent has had an opportunity to review this matter, and agrees that

there is sufficient evidence of the factual allegations stated in Paragraph 3 above, such that the
Board could find that Respondent committed the violations set forth therein. Respondent
acknowledges that the facts stated in Paragraph 3 could be found by the Board to be sufficient
grounds for the remedies specified in the paragraphs below, and that proof at hearing of one or
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more of the allegations set forth would empower the Board to take disciplinary action against
Respondent's license.
5.

This Stipulation and Consent Order shall not in any way or manner limit

or affect the authority of the Board to proceed against Respondent by initiating a contested case
hearing or by other appropriate means on the basis of any act, omission, conduct, or admission of
Respondents justifying disciplinary action which occurred before or after the date of this
Stipulation and Consent Order and which is not directly related to the specific facts and
circumstances set forth herein.
6.

That Respondent has at all relevant times been licensed in Idaho as a

professional land surveyor License No. L7157.
7.

Upon this Stipulation and Consent Order and the record, the Staff and

Respondent agrees that the Board may enter an Order to Respondent and require the following:
a.

That the Board admonishes Respondent for the conduct specified in

paragraphs 3 and 4.
b.

That within thirty (30) days after the date of the Certificate of Service

of the Final Order, after it is accepted by the Board, Respondent shall tender to the Board
a check in the amount of $250.00, payable to the General Fund of the State of Idaho, as an
administrative penalty. Said check shall be sent to the Idaho Board of Professional
Engineers and Professional Land Surveyors, Attn: Keith Simila, P.E., Executive Director,
1510 E. Watertower, Ste. 110, Meridian, Idaho 83642. DO NOT SEND PAYMENT UNTIL
THE FINAL ORDER IS SIGNED AND SENT TO YOU.

c.

Within ninety (90) days after the date of the Certificate of Service of

the Final Order, Respondent is to correct the official record by amending the Record of Survey
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S-2958 dated 7-2-10 to be consistent with succeeding reports to client and other surveyors to the
stated locations of comers in those reports. A revised or a new record of survey and CP&F's are
to be filed. "Bogus" monuments are to be removed and replaced with monuments that accurately
reflect respondent's updated positions and locations of those monuments.
d.

That failure to timely comply with the above within the required time

periods shall result, without any further hearing, in the immediate suspension of Respondent's
licenses to practice professional land surveying until such time as the requirements are met.
Notice of such action sent to the most current address provided by Respondent to Staff shall be
deemed sufficient.
8.

The Board and Staff shall have the right to make full disclosure of this

Stipulation and Consent Order and the underlying facts relating hereto.
9.

Time is of the essence and any failure on the part of Respondent to timely

and completely comply with any term or condition herein shall be deemed a default.
10.

Respondent hereby acknowledges to have read, understood, and agreed to

this Stipulation and Consent Order and has freely and voluntarily signed this Stipulation and
Consent Order without threat or promise by the Board or any of its members, employees, or
agents. When signing this Stipulation and Consent Order, Respondent acknowledges being fully
aware that the Board may either approve this Stipulation and Consent Order as proposed,
approve it subject to specified change, or reject it. If the Board approves this Stipulation and
Consent Order subject to changes and the changes are acceptable to Respondent, the stipulation
will take effect and the final order as modified will be issued. If the changes are unacceptable to
Respondent or the Board rejects this Stipulation and Consent Order, it will be of no effect.
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11.

This Stipulation and Consent Order contains the entire agreement

between the parties. Respondent is not relying on any other agreement or representations of any
kind, verbal or otherwise. The final order shall be effective and deemed issued when it is signed.
A faxed or scanned/emailed executed copy of this agreement shall be sufficient and the same as
the original signed document.
IT IS SO STIPULATED.

DATED: _ _ _ _ _ _ __

By: _ _ _ _ _ _ _ _ _ _ _ _ __

Chad Erickson

of the Idaho

Surveyors
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FINAL ORDER
Upon consideration of this Stipulation and Order and all the files, records, and
proceedings herein,
IT IS HEREBY ORDERED that all of the terms and conditions of this Stipulation
and Order are adopted and approved by the Board this _ _ day of _ _ _ _ _~ 2015.
This is a final order of the Board.
IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

By _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
John Elle, P.E./L.S.
Chairman
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CERTIFICATE OF SERVICE OF ORDER

I hereby certify that on the _ _ day of _ _ _ _ _ __, 2015, I caused to be
served, by the method(s) indicated, a true and correct copy of the foregoing upon:
Chad Erickson
2165 Woodland Rd.
Kamiah, ID 83536
Respondent

[g1

Via U.S. Mail

Kirtlan G. Naylor
Naylor & Hales, P.C.
950 W. Bannock St., Ste. 610
Boise, ID 83702
Attorneys for IPELS Staff

[g1

Via E-Mail: kirt@naylorhales.com

Michael J. Kane
Michael Kane & Associates, PLLC
1087 W. River Street, Ste. 100
P.O. Box 2865
Boise, ID 83701-2865
Attorneys for the Board

[g1

Via E-Mail: mkane@ktlaw.net

Keith Simila, P.E., Executive Director
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Kirtlan G. Naylor [ISB No. 3569]
NAYLOR & HALES, P.C.
Attorneys at Law
950 W. Bannock Street, Ste. 610
Boise, ID 83702
Telephone No. (208) 383-9511
Facsimile No. (208) 383-9516
Email: kirt@naylorhales.com
Attorneys for Complainant

BEFORE THE IDAHO BOARD OF LICENSURE OF PROFESSIONAL
ENGINEERS AND PROFESSIONAL LAND SURVEYORS
) Docket No.:

FY 11.11

)
) NOTICE DUCES TECUM OF TAKING
) DEPOSITION UPON ORAL
) EXAMINATION OF CHAD ERICKSON
)

IN THE MATTER OF
CHAD ERICKSON, LS
L-7157
Respondent.

________________

)
)
)
)
)

Deponent:
Date:
Time:
Place:

Chad Erickson
February 16, 2016
9:00 a.m.
Eaton Green & Williams, Inc.,
549 North 6th Avenue
Tucson, Arizona

PLEASE TAKE NOTICE that Complainant, pursuant to Rule 30 of the Idaho Rules of
Civil Procedure, will take testimony upon oral examination of Respondent, Chad Erickson,
before a Notary Public and Court Reporter, or in case of their inability to act or be present,
before some other officer authorized to administer oaths, on February 16, 2016, at 9:00 a.m.,
and thereafter from day to day as the taking of the deposition may be adjourned, at which time
and place you are notified to appear and take such part in the examination as you may deem
proper.
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The deposition shall be held at the office of Eaton Green & Williams, Inc., Certified
th

Court Reporters, located at 549 North 6 Avenue, Tucson, Arizona, telephone number: 1-800759-9022.
This deposition shall be taken pursuant to the Idaho Rules of Civil Procedure, and the
deponent is required to produce the following documents at the time and place set for the
deposition:
1.

Copies of any and all documents supporting your position in this case.

DATED this 9th day of February, 2016.
NAYLOR & HALES, P.C.

KirtMm G. Naylor, Of the Firm
Attorneys for Complainant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 9th day of February, 2016, I caused to be served, by the
method(s) indicated, a true and correct copy of the foregoing upon:

_L USMail

Chad R. Erickson
2165 Woodland Rd.
Kamiah, ID 83536
Respondent

Facsimile:
Hand Delivery
-2,__ Email:
ericksonlandsurveys@gmail.com
_

Michael J. Kane
Michael Kane & Associates, PLLC
1087 W River Street, Ste. 100
PO Box 2865
Boise, ID 83701-2865
Attorney for the Board

--1.._ USMail

Jennifer Rowe
Administrative Assistant
Idaho Board of Licensure of
Professional Engineers and
Professional Land Surveyors
510 E. Watertower St. STE 110,
Meridian, Idaho 83642-7993
Original document submitted for
retention in Board's file

-t- USMail

Eaton Green &Williams, Inc.
Certified Court Reporters
Attn: Kathy
549 North 6th Avenue
Tucson, AZ 85705

){_ USMail
_
F_acsimile: (520) 882-4810
Hand Delivery
Email:
kathy@eatongreenwilliams.com

Facsimile: 342-2323
Hand Delivery
J_ Email: mkane@ktlaw.net
_

Facsimile: 373-7213
_
Hand Delivery
_:f_Email:
j ennifer.rowe@ipels.idaho.gov
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MICHAEL J. KANE
MICHAEL KANE & ASSOCIATES, PLLC
4355 West Emerald Street, Suite 190
Post Office Box 2865
Boise, Idaho 83701-2865
Telephone: (208) 342-4545
Facsimile: (208) 342-2323
Idaho State Bar No. 2652

ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

IN THIS DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

CHAD R. ERICKSON,

)
)
)
)
)
)
)
)
)
)
)
)

Respondent/Appellant,
vs.
THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS
and KEITH SIMILA, in his capacity as
Executive Director of the Idaho Board of
Licensure of Professional Engineers and
Professional Land Surveyors,

Case No. CV 2016-45061
NOTICE OF LODGING
SUPPLEMENT TO
AGENCY RECORD

)

Complainants/Respondents.

___________

)
)

COME NOW the Complainants/Respondents, THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, by and through their attorney of record Michael J. Kane of the firm Michael
Kane & Associates, PLLC, and hereby notifies the Court and all parties that the Supplement to the
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Agency Record in this matter was sent for lodging to the Clerk of the District Court, Idaho County,
.

on the

Jk

/3 day of December, 2016.
A

complete

copy

of the

Supplement to

the

Agency

Record

was

sent to

Respondent/Appellant, CHAD R. ERICKSON, along with a copy of this Notice on this_ day of
December, 2016.
Additional copies of the Supplement to the Agency Record may be picked up at the office
of Michael Kane & Associates, PLLC, located at 4355 West Emerald Street, Suite 190, Boise,
Idaho, between the hours of 8:30 a.m. and 5:00 p.m., at cost to the requestor of 25 cents per page.
Please contact the office in advance at telephone #(208) 342-4545 to ensure a copy will be ready
and available upon arrival.
The parties shall have fourteen (14) days from the date of this Notice in which to file with
the Agency any objection to the Supplement. An additional copy of any objection should be
provided to the undersigned at the same time the objection is filed with the Agency. If no objection
is filed within fourteen (14) days from the date of this Notice, the Record will be deemed settled.

,:z fh

DATED this_ J_
. 2 __ day of December, 2016.
MICHAEL KANE & ASSOCIATES, PLLC

BY:

7uu/1J~

MICHAEL J. KANE
Attorneys for Complainants/Respondents
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the / 2 #---day of December, 2016, I caused to be served a
true and correct copy of the foregoing document by the method indicated below and addressed to
the following:

Chad Erickson
2165 Woodland Road
Kamiah, ID 83536
[Email: ericksonlandsurveys@,gmail.com ]

XX

U.S. Mail

XX

Email

MICHAEL J. KANE
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF IDAHO
CHAD R. ERICKSON,
Respondent/Appellant,
vs.

)
)

CASE NO. CV 16-45061

)
)
)

Order re: Stay

)

THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS and
PROFESSIONAL LAND SURVEYORS
and KEITH SIMILA, in his capacity as
Executive Director of the Idaho Board
Of Licensure of Professional Engineers
And Professional Land Surveyors,

)
)
)
)
)
)
)
)

Complainants/Respondents.

)

Appellant Chad R. Erickson (Erickson) has filed a motion to stay the revocation
of his license to survey by the Idaho Board of Licensure of Professional Engineers and
Professional Land Surveyors (Board) during the pendency of the judicial review of the
decision. The Motion was heard December 5, 2016. Erickson was present in court, pro
se. The Board was represented telephonically by Michael Kane. Having considered
argument presented at the hearing and the files and records in this matter, the Court
hereby makes the following decision.
LAW

The filing of the petition for review does not itself stay the effectiveness or
enforcement of the agency action . The agency may grant, or the reviewing court
may order, a stay upon appropriate terms.
Idaho Code§ 67-5274.
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There is no Idaho authority providing standards for when a stay is appropriate.
Wackerli v. Volkswagen, 2012 WL 3308678, 7, not reported, F.2d. The Wackerli court

suggests that the preliminary injunction standard is a logical starting point to use in
determining when a stay is appropriate. Id. That standard is (1) that the party seeking
injunctive relief is likely to succeed on the merits, (2) they are likely to suffer irreparable

.

harm if an injunction is not issued, (3) that the balance of equities tips in their favor, and
(4) an injunction is in the public interest. Id.
The burden is on the moving party to prove their right to a stay. Harris v. Cassia
County, 106 Idaho 513, 517-18, 681 P.2d 988, 992-93 (1984).

DISCUSSION
In his petition for a stay, Erickson provides three reasons why the stay should be
granted. First, the Board dismissed many of the original charges in the Findings of Fact,
Conclusions of Law. The remaining charges are as unfounded as those that were
dismissed. Second, Erickson is serving as an expert witness in two cases. The
revocation of his license discredits his testimony and opinions and will damage his
clients. Finally, because he has not presented his case, to revoke his license would
damage his reputation and livelihood before due process is complete.
The Board argues that allowing him to retain his license during the pendency of
this action is not in the public interest.
Erickson argued at the hearing on this matter, that with the augmentation of the
record with his Exhibits, he is likely to succeed on the merits. The Court has denied his
motion to augment the record, and considers only the record before it to determine if
Erickson is likely to succeed.
Under the IDAPA, judicial review of a final agency order is both narrow in scope
and deferential in application. Wacker/i at 8. The fact that Erickson chose not to
present a defense makes it very difficult for him to show that he is likely to prevail on the
merits. This Court cannot substitute its judgment for that of the Board as to the weight
of the evidence on questions of fact. I. C.§ 67-5279. The scope and application of this
Court's review makes it difficult for any appellant to prevail, much less an appellant who
did not defend his actions in the due process hearing.
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Erickson's remaining arguments center on the harm that the revocation of his
license will have. This Court recognizes that the right to practice a chosen profession is
a valuable property right. H & V Eng'g, Inc. v. Idaho State Bd. of Prof/ Engineers &
Land Surveyors, 113 Idaho 646, 649, 747 P.2d 55, 58 (1987). Erickson has not

presented sufficient evidence to convince this Court that the harm to him would
outweigh the interest of the general public. The Board is tasked with the protection of
the interests of the general public (J.C. § 54-1201, 54-1203) and has found that Erickson
did not fulfill the primary obligations of surveyors and has not acted within the standard
of care required of surveyors. R. 399.
The Board has proposed what this Court views as a reasonable approach to
Erickson's request for a stay. Erickson's license shall not be revoked during the
pendency of this action upon the condition that he not enter into any new contract with
an Idaho client which requires the services of a licensed professional land surveyor. He
can serve as an expert witness in the Terry Elam v. Alan Scott and the Howell v. BLM
cases, as referred to in his Petition for Stay. This would protect the interests of the
public while allowing Erickson to complete his commitments to his clients.
IT IS SO ORDER~
DATED this

f}f.t. day of December, 2016.
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CERTIFICATE OF SERVICE
I, the undersigned Deputy Clerk of the above entitled Court, do hereby certify that
on this

J)o.JA"

day of December, 2016, served a true and correct copy of the Order re

Stay to:

_ _._Y~_Mail

Michael J. Kane
Post Office Box 2865
Boise, Idaho 83701-2865

- - -Fax

Chad Erickson
2165 Woodland Road
Kamiah, ID 83536

_ -,,.,Y
. ---_Mail
- - -Fax

Kathy Ackerman, Clerk of Court

By:~ . { ~ ,
Deputy Clerk
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.
Chad R. Erickson
Respondent/Appellant, "Erickson"

l/5Dl.:.I
CASE NO. CV 2016-44587

vs.
Complainant, "Board"
THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professional Engineers and Professional Land
Surveyors.

Board Docket No. FY 11.11

BRIEF FOR JUDICIAL
REVIEW

Complainant/Respondent, "Board"

TO: THE ABOVE-NAMED COMPLAINANT/RESPONDENT (Board), THEIR
ATTORNEY MICHAEL J. KANE, AND THE CLERK OF THE
ABOVE-ENTITLED COURT;
This brief is submitted by Respondent/Appellant (Erickson) to the Idaho
Board of Licensure of Professional Engineers and Professional Land
Surveyors (Board) in support of the Petititon for Judicial Review dated
October 11, 2016.
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ISSUES PRESENTED ON APPEAL
1. First amendment, did the board unconstitutionally silence Erickson?
2. Did the board violate Erickson's rights of due process as set out in the 5th and 14th
Amendments?

3. Are certain statutes and rules unconstitutional because they assert that licenses are a "privilege"?
See IDAPA 10.01.02.002 and LC. 54.1201.

4. Did the board violate due process in denying continuance?

5. Did the board violate due process in setting aside the Affidavit of Board's Prejudice, (R. 155-185)

6. Did the misbehavior of the board's expert witness impeach the entire agency head as being
unconstitutionally biased?

7. Was the board's standard of care void for vagueness?

8. To what extent may the court review de novo?

9. Was the Board Arbitrary, Capricious and did it Abuse Process before and during the hearing?

A. Badly formed Complaint, Finding of Fact, Conclusion of Law and Order, see 67-5248(1)(a)?
B. Failure to provide a viable forum?
C. Continued without the presence of the Defendant or his Counsel, see 67-5242(3) & (4)?

D. Failure to gather evidence?
E. Failure to grant justified continuance on March 9, 2016?
F. Did the Board Flout Statutes of Limitation?
G. Board's perjury at Badertscher's fence in altering "invitation to encroach".
H. Misrepresenting the abnormal nature of the Walker complaint?
I. Using the Bradertscher complaint in Finding of Fact when it was not notarized?

J. Misbehavior of Board Members in support of Expert Witness?
K. Injecting three issues?
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10. May the Record be augmented?

11. Was it unlawful for the Board to use the Deposition without ruling upon Erickson's Objection?

12. New Evidence. A change of mind and back again. Was Erickson remiss?

13. Board remiss in cancelling Preliminary Hearing?

14. Board in error because it failed to use the 1946 aerial photo and 1915 deed to resolve SW
comer of Section 24?

15. The Argument contains the discussion and rebuttal of the six remaining charges.
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STATEMENT OF THE CASE

Idaho Code 67-5279 sets out the scope of Judicial Review: " ... the court shall affirm the agency

action unless the court finds that the action was:
(a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency;
(c) made upon unlawful procedure;
(d) not supported by substantial evidence on the record as a whole; or
(e) arbitrary, capricious or an abuse ofdiscretion.

On February 24, 2011 Mrs. Badertscher filed a complaint against Erickson (Ex 1.4). Erickson
responded with a full disclosure of survey plats and reports at that time. Despite determining, in
Nov. 2011, that the Edwards stone "apparently was incorrectly and previously located by Carl

Edwards", the Board in 2015 elected to prosecute an opposite claim, that Edwards was correct and
Erickson was wrong. (See the Board's newsletter: https://ipels.idaho.gov/minutes/Minutes 1111. pdf , middle of the second page. This newsletter is dated November 11, 2011.) Mrs.
Badertscher' s letter was not an affidavit but it was quoted extensively in the ensuing Complaint and
Finding of Fact as though it were fact. Nor was Mrs. Badertscher interviewed by the Board's
expert witness, John Elle.

On April 8th, 2015, Mrs. Dorothy Walker filed a complaint with the Board asking that criminal
charges be filed against six surveyors and one attorney. (At Ex. 1.5 see top of page 1 and bottom
of page 3.)

On May 22, 2015 (R. 434-442) of Supplement to Agency Record) the Board offered a Stipulation
and Order asking for $250.00. With no expansion in scope, on August 17, 2016 the Board issued
an order revoking Erickson's license forever.

Following are the Issues Erickson is asking the District Court to resolve:

1. First Amendment, did the Board Unconstitutionally Silence Erickson?

Erickson believes that the Board's actions, since November, 2014, have been to stop Erickson's
opposition to the Board's political ambitions by suppressing his exercise of Free Press. This belief
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is further advanced by the subsequent and :frequent presence of passion, malice, fabrication of
evidence, and yes, even perjury by the Board.

On Nov. 14, 2014 Erickson, as a journalist listed as a contributing writer, published an article
exposing an attempt by Idaho Board of Licensure of Professional Engineers and Professional Land
Surveyors (Board) to remove the Land Boundary experience requirement from licensure. In
http://www.amerisurv.com/PDF/TheAmericanSurveyor Erickson-FoxGuardingHenHouse NovDec2014.pdf , which is an American Surveyor article, (R167-169), as he has in all 17 of his
articles, Erickson did violate one rule; he combined humor with serious writing. Since the 1867
innovation of this style, not many journalists have used it but all who do earn enmity from their
targets. However, if the Board is going to hang Erickson for this violation they will have exhume
and hang Samuel Clemens' bones from the same rope.

While it is accepted that Boards and District Courts rarely entertain constitutional issues, it must
also be acknowledged that at the upline courts this case will probably be decided upon the Board's
illegal suppression of Freedom of the Press. Land survey issues are a small thing in the sweep of
human events, but freedom of the press is not.

The Board's suppression of Erickson's right to Free Press had its beginning with a meeting of the
th

Lewis & Clark Chapter of the ISPLS on September 17 2014 where Keith Simila, Executive Director,
for the Board, blew in during his whistle-stop campaign to drum up support for the proposed
Board's 2015 legislation. In a very high-pressure sales pitch the attendees were informed that the
new legislation would remove the Land Boundary Experience Requirement from licensure, it was
for our own good, and we better get behind it. "No time for voting, or public comments" he said
as he passed out his lesson plan on how to persuade Congressmen to destroy our profession.

th

Simila was not impressed with Erickson's opposition that September 17 evening and apparently
even less so when Erickson's magazine article came out on November 14, 2014. At this point Mr.
Erickson adopts R. 155-173 of said Affidavit as part of this Statement of the Case.
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Erickson's credentials, background and the background of the Walker survey are available in
Erickson's Affidavit In Support of Immediate Stay pages 1-14, submitted to this District Court on
October 11, 2016.

"The last right we shall mention, regards the freedom of the press. The importance of this consists
(oj) .. .its consequential promotion of liberal sentiments... whereby oppressive officers are shamed or
intimidated, into more honourable and just modes of conducting affairs." (A) letter of the
Continental Congress to the inhabitants of Quebec, 1 Journals of the Continental Congress 108
(1774).

When a violation ofa First Amendment rights is alleged, the reasons for dismissal... must be
examined to see if the reasons given are only a cloak for activity or attitudes protected by the
Constitution ... So the search is to ascertain whether the stated ground was the real one or only a
pretext... (A) carefulfactfinding is often necessary to know whether the given reason for
nonrenewal of a teacher's contract is the real reason or a feigned one. Board of Regents v. Roth
408 U.S. 564, 582 (1972)

When a State proposes to deny a privilege to one who it alleges has engaged in unprotected
speech, Due Process requires that the State bear the burden ofproving that the speech was not
protected. Board of Regents v. Roth 408 U.S. 564,583 (1972)

The fundamental freedoms ofspeech and press have contributed greatly to the development and
well-being of our free society and are indispensable to its continued growth. Ceaseless vigilance is
the watchword to prevent their erosion by Congress or by the States. The door barring federal and
state intrusion into this area cannot be left ajar; it must be kept tightly closed... Roth v. United
States, 354 US 476,488 - Supreme Court 1957

"The court is obliged ... to reverse a decision

if substantial rights of an individual have been

prejudiced because the administrative findings, inferences, conclusions, or decision are "in
violation of constitutional or statutory provisions." H. & V. Engineering v. Bd. of Pro. Engineers,
747 P.2d 55, 58 (Idaho 1987)
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The Board has refused to disclose their communications, preventing these charges from being
further developed, see R-185 in Affidavit of Board's Prejudice. IDAPA 04.11.01.600 justified the
informal request.

"When this Court considers a claim that a statute is unconstitutional, we review the trial court's
ruling de novo since it involves purely a question of law." State v. Cobb, 969 P. 2d 244, 246 -

Idaho: Supreme Court 1998

The Board has so gravely defiled Erickson's constitutional rights as to require dismissal of the case
with prejudice, in its entirety.

2. Did the board violate Erickson's rights of due process as set out in the 5th & 14th
Amendments?
"The right to practice one's profession is a valuable property right. A state cannot exclude a
person from the practice ofhis profession without having provided the safeguards of due process ".

Tuma v. Board ofNursing, 100 Idaho 74,593 P.2d 711, 714 (1979)

3. Are certain statutes and rules unconstitutional because they assert that licenses are a
"privilege"?
I.D.A.P.A. 10.01.02.002, line 12: "Such (practice) shall include the recognition that the practice
of. .. land surveying is a privilege ... "

I.C. 54-1201, line 15: "The practice of. ..professional land surveying shall be deemed a privilege
granted by the Idaho board of licensure ofprofessional engineers and professional land surveyors
through the board ... "

The presence and application of the word "privilege" in statute, rule and practice has enabled the
Board to perceive itself as the unfettered god (or demon) ofldaho's surveyors, able to enact,
interpret, indict, prosecute, judge, condemn and revoke at will, with only the slightest bow and
wink at due process.

The Board is not alone in oppressing this last segment of society deemed without rights. It is a
perception and statement among some lawyers and judges that "state boards can do whatever they
want". However, this is not general, for the Kentucky Supreme Court in CURD v. LICENSURE
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FOR PROFESSIONAL ENG'R, 433 SW 3d 291,303 stated: "In allowing licensure boards to
police expert testimony, we do not provide a regulatory blank check. Our intention is not to
unleash licensure boards to sanction testimony simply because it may not fit neatly within the
current professional orthodoxy. " (Erickson recommends this case as on-point and exceptional in

both rarity and clarity.)

However, the effect for surveyors continually seeing the word "privilege" in their statutes and
rules, accompanied by the admonition to make it part of their practices, is to remove the slightest
thought that their license is a property that can only be removed by the Board with the utmost
conformity to due process ..

"The Court (US Supreme) has fully and finally rejected the wooden distinction between "rights"
and "privileges" that once seemed to govern the applicability of procedural due process rights.
Board of Regents v. Roth 408 U.S. 571 (1972)"... 408-583, also see The Demise of the RightPrivilege Distinction in Constitutional law, 81 Harv.l.Rev. 1439 (1968)

It is Erickson's observation and opinion that the retention of the word "privilege" causes a plume
of influence that is unconstitutional. As long as the antiquated "privilege" clauses are retained, it
and whatever else is contained therein is unconstitutional.

"It is said that, since teaching in a public school is a privilege, the State can grant it or withhold it
on conditions. We have however rejected that thesis in numerous cases.,, Continued at 408 U.S.
583

"When this Court considers a claim that a statute is unconstitutional, we review the trial court's
ruling de novo since it involves purely a question of law." State v. Cobb, 969 P. 2d 244, 246 -

Idaho: Supreme Court 1998

4. Did the Board violate due process in denying continuance?
BACKGROUND: Ultimately the deficiency of evidence and Erickson's early departure are each the
cascading result of the Board's denial of Erickson's Motion for continuance on March 9th, 2016 (R. 7982). On March 8th (See R. 79-84) the Board had introduced another complaint and Erickson had asked
for additional time in which to investigate and report on the new complaint. Instead, two days later
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(remember, communications with the Board are via e-mail and thus are nearly instantaneous), in great
arrogance the Board sent a scheduling order (R. 83-85) that was impossible to meet and still respond to
the Allan Scott complaint, particularly pleading deadlines for the Preliminary Hearing. Erickson then
sought an Interlocutory Review at District Court, which application was denied on June 13
received June 15th. The Board's final hearing had been ordered for June 20

th

.

th

,

2016 and

This unfair denial of

continuance is, according to LR. C.P. 59(a)(1 ), grounds for a new trial. Each deadline problem that
followed had its origin in the denial of the March 9th Motion for Continuance, resulting in Erickson's
late night cramming for the final hearing and culminating in a medical/physical breakdown at the third
day of hearing.

Having had only five days to prepare for the Board's Hearing, Erickson was flat unprepared when he
arrived in Boise on June 19th • Those previous five days and nights had been filled with study and the
th

night of the 19th was no different. On the night of the 19 Erickson had only three hours of sleep
because he was preparing a motion and Affidavit of Board's Prejudice (R. 155-185) for the opening bell
on the 20th. As evidence of being unprepared, Erickson had no opening statement and few exhibits.
Monday night and Tuesday night each also saw about three hours of sleep. On Tuesday evening, while
climbing the stairs to the Hotel room, Erickson had a physical collapse, yet he stayed up again until 3:00
A.M. writing two motions for the morrow. But on the morrow Erickson was physically unable to
continue. He thought he could take it, but at 69, he could not.

Departure From Hearing for Medical Reasons: The Board's willingness to error, prejudice and
perjury are evident in the Introduction to the Finding of Fact (R-223, 3rd paragraph) the Board claimed
that Erickson "refas(ed) to make a defense (and) made no record of his reasons for leaving (the

hearing)". In rebuttal, in the transcript of the third day of the Hearing (Tr. 388:13-18) we read in part:
Erickson: "And another point, this was supposed to be a two day proceeding. I'm in my 70 th year. I

have heart problems. And as intimated, I'm receiving phone calls at 2:30 (in the) morning (from
limited counsel). I've had three nights in a row now (of) three and four hours ofsleep. Frankly, I can't
take any more. I need a break." The Board's counsel, Michael Kane, was aware of Erickson's
condition, asking on Tr. 389:24: Kane: "Are you suggesting that this would adversely affect your

health

if we continue today?

Continuing on Tr. 390:1, Erickson responds

today ... it was already affecting me last night.

"If I don't get a break

IfI don 't get a break now ... " At this point Erickson did

have a breakdown, witnessed by Mrs. Erickson intervening at this point, the only time that she did
during the three days of hearing.
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The Board, in sending Erickson in this state for a one-on-one with the Board's attack dog, Tr. 390:23,
was irresponsible and aggravated the matter. Because of a lack of stamina due to age and sleep
deprivation, it was obvious to Erickson that ifhe remained at the hearing he would have a series of these
breakdowns, or worse. Erickson could not continue. Erickson medically had to leave.

Compounding the problem, Erickson was both the defendant and defense counsel. Erickson contends
that, by continuing the hearing without his presence, the Board deprived him of his constitutional right
to mount a complete defense (US v. Leo, page 188). In submitting its Record in its present state to the
District Court, the Board is presenting an incomplete case lacking Erickson's cross and defense. Upon
this incomplete record an appeal cannot possibly be heard fairly.

It should be noted that the Board was partly responsible for Erickson's medical crisis for two reasons:
1. The late nights of preparation were necessitated because Erickson was unprepared for the hearing,
and could not have been prepared with only five days available from the end of the Interlocutory Appeal
and the Board hearing. 2. In inadvertently, or by design, selecting the week when there would be no
hotel rooms available in Boise, Erickson was compelled to spend precious time in search and travel,
eventually finding hotel rooms in Mt. Home (see Attachment "B", Idaho Statesman Article on Soccer
Teams, June 23, 2016).

In continuing the Hearing without the presence of Mr. Erickson or his counsel, the Board was in

violation ofI.C. 67-5242(4), which provides for a "notice of proposed default order".

In summary, all of the above troubles have cascaded down from the Board's unfair denial of the March

motion for continuance.

Pages 1-7 of Erickson's Motion to Augment the Record, submitted to this District Court on
November 23, 2016, is apropos and is herewith adopted.

"The magistrate's reasons for denying the continuance ... amount to 'an unreasoning and arbitrary
'insistence upon expeditiousness in the face ofa justifiable request for delay. Carman II.

This case is another example of the effect that public pressures are exerting upon Idaho's trial and
appellate judges to rush to trial and conviction due to an ever increasing rate of crime in this country
regardless ofthe damage to constitutional principles.
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Trial and appellate judges should be mindful of the fact that while we have a duty to expedite all trials,
that the mostfandamental safeguard of our democratic way oflife under our federal and Idaho
constitutions is the honoring and implementation of the Bill ofRights. Each time a trial or appellate
court permits those rights to be eroded for the sake of expediency, our form ofgovernment is nudged
toward that which exists in totalitarian states. Would that Idaho's trial and appellate courts would take
a broader view of their responsibility to support and defend our constitutions

The failure of the Court ofAppeals to reverse this case constitutes manifest injustice and the case
should be reviewed by the Idaho Supreme Court. State v. Cannan, 774 P. 2d 900,909, Id. Sup. Court.

"Rather than ... asking this Court to speculate as to whether the defendant was prejudiced by the trial
court's denial of a continuance or sanctions, the better practice is to move for a new trial in the district
court, pursuant to J.C.§ 19-2406 (5) or (7), taking that opportunity to present to the trial court... other
evidence... Such a post-trial measure would not only allow development of the necessary record for
appeal, but may obviate the need for an appeal by giving the trial court an opportunity to grant a new
trial... State v. Hawkins, page 32, 1998

Because of the unfair denial of the March 2016 motion for continuance, and its consequences, a new
trial is in order for this case.

5. Did the Board violate Due Process in setting aside the Affidavit of Board's Prejudice
(R155-185)
The Affidavit of Board Prejudice (155-185) on June 2ot\ 2016, in view of R. 170-173, was
rewarded with the removal of one member of the Board. Erickson contends that if one Board
member is in-your-face prejudiced, then there is an unconstitutionally high potential that the
entire Board is prejudiced. Such tribunals are wedded by group think and justice cannot be
protected by the removal of just one member. If one member is so prejudiced, the probability
that they are all biased is unconstitutionally too high. The behavior of the Board, particularly the
excessive passion present in the Conclusion of Law bears this out. See IRCP 59(F) - justifying a
new trial.
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"The inquiry is an objective one. The Court asks not whether the judge is actually, subjectively
biased, but whether the average judge in his position is likely to be neutral, or whether there is an
unconstitutional potential for bias."' Caperton v. Massey 556 U.S. 11 (2009) page 11. Continuing
on page 16: "On these extreme facts the probability ofactual bias rises to an unconstitutional

level."

"There is furthermore, a risk that the judge 'would be so psychologically wedded' to his or her
previous positions as a prosecutor that the judge 'would consciously or unconsciously avoid the
appearance of having error of having erred or changed position'." Williams v. Pennsylvania 579
U.S. (2016), page 7

A full dismissal with prejudice is justified here.

6. Did the misbehavior of the Board's expert witness impeach the entire Agency Head as
being unconstitutionally biased?

During the course of his examination as an expert witness, Mr. Elle gave opinions about the law
and made allegations against Mr. Erickson, acting more as a prosecutorial Board member than as
an expert witness. See Tr. 196-197, 220, 258-259, 278-279, 311-312, and 320. It is a known that a
judge may not set as a witness.

''In particular, it is unwise and unwelcome (for expert witnesses) to express opinions about the law,
as the court will not have accepted you as an expert in the law, and regards it as something for the
lawyers and the judge to discuss. " Ethical Issues in Being an Expert Witness, by Joseph B.
Kadane, 2004, third paragraph.

Erickson believes that a full dismissal is justified here.

7. Was the Board's Standard of Care Void for Vagueness?

Lacking more than a one sentence definition, any use of the Board's Standard of Care will run
afoul of the lack of notice, which is an essential element in due process.

"We find nothing in the statutory definition - nor Board rules and regulations - which warned the
engineers that their acts would subject them to discipline. As a result the grounds upon which the
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engineers were disciplined by the Board were unconstitutionally vague ... We conclude
that... unwritten standards based solely on the Board's "experience and expertise" unknown to
members of the profession and reviewing courts cannot survive due process scrutiny. Reversed. H.
& V. Engineering v. Bd. of Pro. Engineers, 747 P.2d 55, 61 (Idaho 1987)

"... notwithstanding the clear statement ofJ.C. §54-1422 (that the Board may) adopt... such rules
and regulations not inconsistent with the law as may be necessary to enable it to carry into effect
the provisions of this act... the Board has not over many years ever promulgated any rules and
regulations further defining unprofessional conduct." Tuma v. Board ofNursing, 100 Idaho 74, 593
P.2d 711, 715 (1979)

Erickson believes that a full dismissal is justified here.

8. To What Extent May the Court Review De novo?
Erickson's selection of a Review Standard of de novo is not so much a request as it is an
observation that each of the issues lodged herein qualify for review de novo. This is true whether
the issue is a constitutional issue, of which there are several, or that each survey complaint is based
upon new and illegal principles (which are always subject to review de novo. See Federal Circuit
Bar Journal, Vol. 11 #2, November 2002, page 13).

A. Hearing/Investigation Officer:
"... this Court will review the Board's decision with greater scrutiny when (the Board) does not
accept the hearing officer's recommendations" Ater v. Idaho Licenses, page 442. [There was
also an investigation performed by the Board in Erickson's cast but the Board refused to
release it (see attachment "A"), which makes it difficult for the upline court to determine
standard ofreview. Erickson moves for a presumption that that the recommendations of the
Investigation were not accepted, which justifies a de novo review standard on all points.]

B. Incorporation by Reference:
"Whether and to what extent material has been incorporated by reference into a host
document is a question oflaw"(subject to review de novo). Advanced Display v. Kent State
Univ., 212 F.3d 1272, 12283 54 USPQ.2d 1673, 1680 (Fed. Cir. 2000)

C. Clear Errors of Fact
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a. Statutes of Limitation: "Whether tolling of a statute of limitation has occurred

raises an issue of law involving ... review de novo," Weddel v. Sec'y Health.
b. New & lliegal Principles:

To claim that a Record of Survey, among other charges, must show ownership, are new
and illegal principles, requiring review de novo. See The Federal Circuit Bar Journal
which reads: "Cases that require a trial tribunal to select or fashion a new legal
principle truly receive the minimum of appellate deference. This is because, in these
cases, the trial tribunal is peiforming an appellate function: defining the law regardless
of the particular facts of the case. "
c. Incorporation by Reference:

"... this Court recognized the familiar rule that where lands are patented according to
such a plat,

the notes, lines, landmarks and other particulars appearing thereon

become as much a part of the patent... as if they were set forth in the patent." Robbins v.
County of Blaine 996 P.2d 813, 816 (2000)
d. Unrebutted:
In every case the Board stated that their charge was "unrebutted" but they were each time

in error on one point, sometimes two: I. The charge was rebutted in Erickson's Answer
of January 14, 2015 (R. 36-58); 2. The Board's witnesses stated otherwise during cross
examination.

D. "When this Court considers a claim that a statute is unconstitutional, we review the trial

court's ruling de novo since it involves purely a question of/aw." State v. Cobb, 969 P. 2d
244,246 - Idaho: Supreme Court 1998

9. Was the Board Arbitrary, Caprious and Abusive of Discretion on the following counts?

To use the Supreme Court's phrase for the following instances, this case smells like a fish that has
been dead and unrefrigerated for six days.
A. Badly Formed Complaint, Finding of Fact, Conclusion of Law? 67-5248; IRCP 8 & 10.
B. Failure to provide viable forum (no motel rooms, see Attachment "B").
C. Continued withoutthe presence of defendant or his counsel.

D. Failure to gather evidence.

IDAPA 04.11.01.700
IRCP 59(a)(l)(g)

E. Failure to grant justified continuance.

Carman II, page 902

F. Did the Board Flout Statutes of Limitation.

IDAPA 10.01.02.011.01
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G. Board's Perjury at Badertscher's Fence in altering "invitation to encroach" to "capitalize
upon", and stating that Erickson said Badertscher build the fence, when Erickson said no such
thing.
H. Misrepresenting the abnormal nature of the Walker complaint. Mrs. Walker wanted

criminal charges against six surveyors, not just Erickson? Ex. 1.5

I. Placing the Bradertscher complaint (Ex. 1.4) in the Complaint and Finding of Fact when it
did not meet the requirements of an affidavit (IDAPA 10.01.02.022.01; 54-1220(1)?

J. Board members were consistently interrupting Erickson's cross at critical points and
propping up their witness/fellow board member?
K. Injecting three issues that were not in the Complaint: George W. Ball 1897 Inspection

survey; Hunter Edward's stone at the West¼ comer of Section 25; and James Shannon's
1897 Special Instructions?

10. May the Record be Augmented?
I.AR. 35(g): Real Property Disputes. In cases involving easements, boundary disputes, or

other types of real property disputes, the brief shall include a map, diagram, illustrative
drawing, or other document depicting (i) the lay of the land, (ii) the location of the parcels
or pieces ofproperty in dispute, and (iii) the location of any features of or on the land that
are pertinent to identify the matters in dispute, including but not limited to easements,
roads, trails, boundaries, markers, fences, and structures. The parcels, pieces and features
depicted shall be labeled so as to adequately identify them. The document shall be based
upon testimony or evidence in the record with citations to such supporting evidence.

Added to this would be whatever evidence is allowed de novo for error, unconstitutional,
arbitrary, etc.

11. Was it Unlawful For the Board to use the Deposition without Ruling Upon Erickson's
Objection?
At Tr. 10:24-11 :4 Erickson objects to the use of the Transcript but not the Transcript Exhibits.
At Tr. 420:9-11 The Board acknowledged Erickson's objection to the Deposition.
At Tr. 421 :1--424:12 Without acting upon Erickson's objection (Erickson was no longer present)
the Board read from the Transcript.
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At Tr. 422:1-5, 17-18; 425:5 The Board acknowledges that it has intentionally taken excerpts out of
context.

12. New Evidence-A change of mind, and back again.
When Erickson, in October 2015, initially read the newly obtained drum-scanned aerial image he
misinterpreted to indicate that his 2010 SW corner of Section 24 should be another 30'+ to the
south, he was not taking into account the ½ width of Duval Mine Road that ran along the north side
of the Stony Point School property. Apparently the north fence line is marking the old south RJW
line and not the centerline as supposed. Erickson's 2010 SW corner of Section 24 is correct after
all. See Yellowstone v. Burgess. Was Erickson remiss in this?

13. Board remiss in cancelling Preliminary Hearing?
As stated in IDAPA 04.11.01.51, the purpose of preliminary and evidentiary hearings is to
formulating or simplifying the issues, obtaining concessions of fact, scheduling hearings, etc.
Whereas the purpose of a deposition is to impeach witness. The Board held the latter but cancelled
the former, contributing to their cloud of delusion.

14. Board Fails to use 1946 aerial photo and 1915 distance tie to resolve the true, original SW
corner of Section. Was it in Error?

15 The following Argument contains the discussion and rebuttal of the six remaining
charges.
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ARGUMENT
SUMMARY OF REMAINING CHARGES & DEFENSES
Correlated to Findings of Facts Paragraphs A-H
12-21-2016

THE INTRODUCTION & DIMISSALS WITHIN FINDING OF FACTS, R. 222-229

DEFICIENCIES: The Introduction for the Finding of Facts (R. 222-224) acknowledged the
deficiencies of evidence in this case, and, taken as a whole, develops Erickson's claim that the case is
not ready for appeal and must at the least be remanded for the developing of additional evidence, or
reopening of the hearing, a retrial, or, based upon other deficiencies, a dismissal without remand.

In the following summaries Erickson will show by law and evidence that each of the remaining six
charges are unfounded. Also that each of the Board's charges contains new and illegal principles,
which justify a review de novo on appeal.

ERICKSON'S STANDARD OF CARE
Throughout the course of this survey, and its aftermath, Erickson has practiced the following:
1. Extensive research of the records;
2. Painstaking field investigations;
3. Identification and use of the best evidence available;
4. Conformed to the GLO/BLM manuals where ever applicable.

BRIEF FOR JUDICIAL REVIEW 20 of 66

323

A. Count One, Paragraph 4. - Lack of "Preliminary" - de novo Review

(R. 232)

VIOLATION: LC. 54-1215(3) (b) "The seal, signature and date shall be placed on all final
specifications, land surveys, reports, plats, drawings, plans, design information and calculations,
whenever presented to a client or any public or governmental agency. Any such (final) document
presented to a client or public or governmental agency that is not final or does not contain a seal,
signature and date shall be clearly marked as "draft': to distinguish it from a final document."
(c) "... The application of the licensee's seal and signature and the date shall constitute certification
that the work thereon was done by him ... " (underline added)

CHARGE: Lack of "Preliminary": "There is no question whatever that the December 29, 2011,
report sent to Dorothy Walker by Mr. Erickson (R. 31) was not signed or stamped. Neither was it
marked "preliminary" ... indicating that the report was not to be relied upon. Any reasonable
person would view the report as final .. .It also appears that Mr. Erickson was hoping that his
clients would re-engage him ... "

METAP HOR: Suppose a District Prosecutor's assistant comes rushing into court just before
closing argument, breathlessly exclaiming, "I got it, I got it. An affidavit from the defendant's

cellmate declaring that the defendant boasted to him ofkilling the victim, giving 24 typed pages of
gory detail about the stabbing and beheading!!" The Prosecutor enters the "affidavit" as evidence
and lays it on the Judge's desk. The Judge says, ''But this affidavit isn't signed or notarized. "
Picture the pandemonium that ensues when the Prosecutor, with a confident smirk, informs the
Judge, ''Any reasonable person would view the report as final."

DE NOVO:

To claim that the flawed I.C. 54-1215(3) (b) requires that non-signed and non-sealed documents be
marked "preliminary" is a new and illegal principle, requiring review de novo. At the Federal
Circuit Bar Journal, Vol. 11 #2, November 2002, Standards of Appellate Review in the Federal
Circuit: Substances and Semantics, page 13 of that article reads: "Cases that require a trial tribunal

to select or fashion a new legal principle truly receive the minimum of appellate deference. This is
because, in these cases, the trial tribunal is performing an appellate function: defining the law
regardless of the particular facts of the case. "

"Whether tolling of a statute of limitation has occurred raises an issue oflaw involving ... review de
nova," Weddel v. Sec'y Health.
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BOARD'S ERRORS:
The Board errs in claiming that Erickson's report, Ex. 31, is a final document, and this because the
report lacks signature, seal and has a draft annotation in the form of a yellow highlighted note on
page 4.

Marvin Erickson v. Idaho Bd. of Registration, 203 P. 3d 1251,1253 - Idaho: Supreme Court 2009:

"The real character ofa written instrument is to be judged by its contents and substance, not by its
title." Also Swinehart v. Turner, 36 Idaho 450, 452, 211 P. 588, 599 (1922)

The Board erred in treating the exchange of this request for re-engagement as falling under a
client/surveyor relationship.

DEFENSES IN LAW:
1. Because LC. 54-1215(3) is ambigious as it is applied here, it is void for vagueness.

2. Erickson's survey plat and report were completed in July 2010. The legal requirement of the
Board was to show that a client/survey relationship still existed 17 months later when Erickson
presented the request for re-engagement to Mrs. Walker. The Board erred in this because there was
no client/surveyor relationship on December 29, 2011, as verified by the testimony of the
Prosecution's Witness, John Elle (R. 122:21); Executive Director Keith Simila (R. 31, 322:19 and R.
361 :23); Prosecutor Kirtlan Naylor (R. 338:14). Thus, by the Board's admission, the charge lacks the
essential element of a client/surveyor relationship. Erickson's request that he might be allowed to
resolve new information, in the form a 1946 aerial photo, has been turned into a charge ofleaving
work in an unfinished state.

3. Must all correspondence be sealed or marked preliminary? Even an Invoice? How absurd.

4. Statute of Limitations: The Board first became aware of the Section 24 situation from Mrs.
Badertscher's letter dated Feb. 1, 2011 (see exhibit 1.4). However, the Board filed their complaint on
October 28, 2015, well past the two year statute oflimitation. See I.D.A.P.A. 10.01.02.011.01.
5. The words, "Any such document," in I.C. 54-1215(3) (b) equates to "Any final document

presented to a client that is not final must be marked draft. " This statute, as verbalized, is absurd.
The Board's corollary, that "all unsigned and unsealed documents must be marked 'preliminary'" is
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equally absurd and yields a harsh result. Payette v. Board, page 483 - Idaho: Supreme Court 1999
reads: "Where the language of an ordinance is ambiguous, the court looks to rules of construction for
guidance and may consider the reasonableness ofproposed interpretations. Constructions that
would lead to absurd or unreasonably harsh results are disfavored."

Might we use Judge Hand's "proliferating of purpose"? Erickson believes that the intent of the
legislature in 54-1215(3)(b) is that all final documents are to be sealed and signed, however if it is
necessary to present them in a preliminary state, though signed and sealed, they shall also be clearly
marked "Preliminary." In no case was the intent that unsigned, unsealed documents must be stamped
"preliminary" since such a status was already obvious. This liberal interpretation is consistent with
the sentence that immediately follows it. "In the event the final work product is preliminary in
nature or contains the word ''preliminary", it shall be sealed, signed and dated as a final document if
the document is intended to be relied upon to make policy decisions ... " Such signed and sealed final,
yet preliminary, documents are common on the Engineering side of the Board but rare in the Survey
side.

Tuma v. Board of Nursing, page 716, an on-point case, finishes off this complaint by stating near the
bottom of page 716: "The principle consistently followed is that "a statute which either forbids or
requires the doing of an act in terms so vague that men of common intelligence must necessarily
guess at its meaning and differ as to its application violates the first essential of due process of law. "
And at 717: "Civil as well as criminal statutes must be sufficiently clear as to give a fair warning of

the conduct prohibited... "

See H. & V. page 58, an on-point case. The void-for-vagueness doctrine was defined as follows in
Wyckoffv. Ada County, page 1069: "A statute is unconstitutionally vague when its language does
not convey sufficiently definite warnings as to the proscribed conduct, and its language is such that
men of common intelligence must necessarily guess at its meaning. "

BOARD'S UNLAWFUL PROCEDURES:
1. The Board proceeded illegally, without a clear and fair rule, when it found that Erickson's
report, Ex. 31, was a final document.
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2. The Board proceeded illegally when revoking Erickson's license without showing a
client/surveyor relationship. (Of course it could not be shown because none existed 17 months
after the plat was recorded.)

Marvin Erickson v. Idaho Bd. of Registration, 203 P. 3d 1251,1253 -Idaho: Supreme Court 2009:

"The real character ofa written instrument is to be judged by its contents and substance, not by its
title." Also Swinehart v. Turner, 36 Idaho 450, 452, 211 P. 588, 599 (1922)

3. Exceeded time limitations.

PLEA:
Because of the Board's error in claiming that a client/surveyor relationship existed, because of
unconstitutional lack of notice, violation of time limitations, and use of new and illegal principals,
Erickson prays that this charge be reviewed de novo and reversed.
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B. Count One, Paragraph 5 - Grangeville Highway District Property (G.H.D.) - de novo
review (R. 232-233)

VIOLATION: I.C. 54-1220, Gross negligence, incompetence and misconduct.
IDAPA 10.01.02.005.02, "Each Licensee and Certificate Holder shall exercise such care, skill
and diligence as others in that profession ordinarily exercise under like circumstances. "
IDAPA 10.01.02.004.04 the standard of care is given an equally undefined equivalence of
"incompetence".
I.C. 54-1220(1): Gross Negligence is defined as repeated negligence.

CHARGE: Grangeville Highway District property (G.H.D.): "Not showing the highway district
parcel on the record ofsurvey violates the standard of care. "(Redundant with Charge H.)

REVIEW DE NOVO
To claim that a Record of Survey must show ownership is a new and illegal principle, requiring
review de novo. The Federal Circuit Bar Journal reads: "Cases that require a trial tribunal to
select or fashion a new legal principle truly receive the minimum ofappellate deference. This is
because, in these cases, the trial tribunal is performing an appellate function: defining the law
regardless of the particular facts of the case. "

"Whether tolling of a statute oflimitation has occurred raises an issue of law involving ... review de
novo," Weddel v. Sec'y Health.

BOARD ERRORS:
1. The Board is in Error in claiming that Erickson was trying to pawn the G.H.D. property off onto
the Walkers. Even the Board's expert witness acknowledged that Erickson did not say that Walker
owned the G.H.D. property (Tr. 201:8-13).

2. The purpose of Erickson's Record of Survey #S-2958 (Ex. 1.2) is stated in its title block, "A
Dependent Resurvey of the Exteriors and Subdivisions of Section 24, T30N, R3E." Of course it is
Erickson who has the ability and right to clarify any ambiguity in the purpose. Erickson explains
that since his Record of Survey was a retracement of rectangular elements only, of course the
Grangeville Highway District (G.H.D.) property was excluded, and this because the G.H.D. has a
metes and bounds description. Erickson intended to show the G.H.D. property in a subsequent
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Record of Survey. The Board is in error to require ownership or metes and bounds parcels to be
shown upon Ex. 1.2.

When the location of the G.H.D. property was resolved in 2011, Erickson's client, Mrs. Walker,
wanted to own that property and could not if Erickson recorded his survey. Mrs. Walker
consequently terminated the client/surveyor relationship.

3. The location of the G.H.D. property, because of ambiguities, was unknown to anyone on the
date of the recording of Erickson's survey on July 27, 2010. After July 27, 2010, Erickson, using
collateral evidence such as fences and roads, did resolve the location of the G.H.D. property in a
clear and convincing manner and did prepare a preliminary Record of Survey for that property.
See Erickson's Exhibits Z-9 for a BLM example of matching the shape ofrecord to collateral
evidence, but such was not known on July 27, 2010.

The Board was in error for ignoring the Standard of Care set by Carl Edward in 1996 on this
matter. Carl did not know where the G.H.D. property was either and consequently did not show it
upon his Record of Survey Ex. 3. 7.

4. The Board erred in not utilizing its own dismissal of charges on pages 3 through 8 of the Order
of August 17, 2016 (R. 224-229). In this case Dismissal "D" states: " ... the Board does not feel

there was clear and convincing evidence that the welfare of the public was affected by Mr.
Erickson's error. Put another way, it does not appear that the highway district or anyone else
suffered or could have suffered any injury as a result of the error. The allegation in this paragraph
is dismissed. " The questions must be asked:
a. If the public could not have suffered any injury in Count "D", how could there be
negligence, misconduct or incompetence in this Count "B", which is the same event as "D"?
b. Where are the required repeated acts of negligence that equate to gross negligence as set
forth in 54-1220?

5. "Unrebutted": The Board claims, at Finding of Fact page 12 (R. 233), line 4, that this charge
was unrebutted by Erickson. The Board is in error, this charge was rebutted in Erickson's
"Answer" (R. 38). Also, at cross Tr. 197 to 201 Erickson did rebut the Board's claim, specifically
Tr. 198:12-18 and Tr. 201 :8-24.
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DEFENCES IN LAW:
1. There are no statutes or rules that state that a Record of Survey is always an ownership map, or
that all ownership parcels must be shown thereon.

2. Standard of Care: Four other surveyors operating in the Grangeville area have treated Section
24, T30N, R3E in the same manner as Erickson, namely showing only the exterior and subdivision
lines and not showing the Grangeville Highway District property. So, the standard of care would be
the same as that used by Erickson. See their Records of Survey at Exhibit 3. 7; 13 .2; and Erickson
Exhibit Z-1 and Z-2.

3. Standard of Care By rule the standard of care is determined by comparison, yet no comparison
was taken on the subject and no reference was made in the Finding of Fact as to how the Board
came to its conclusion. No "Real Estate Comps" were given, if you will. The weakness and
misuse of such reliance on a "standard of care" is readily demonstrated by the fact that of the eight
surveyors working in the Grangeville area in the years 2010 to the present, seven are, or were,
under the charge of violating the standard of care. Where are the "comps" going to come from, and
how is a surveyor to determine a reliable one?

In comparison, the Idaho State Bar only disciplines Lawyers for gross negligence or incompetence

if there is a conviction in court, as can be seen in Rule 501(b) of the Idaho Bar Commission. The
Idaho Bar Commission continues this standard at Rule 512(c) with the words, "A certified copy of
a judgment of Conviction constitutes conclusive evidence that the Lawyer committed the crime, and
the sole issue in any hearing regarding the Conviction shall be the nature and extent of the
Sanction to be imposed... "

The "standard of care" at the Idaho Survey Board is comparable to the State Bar's "Idaho Rules of
Professional Conduct", however, the Bar's Professional Conduct gives 66 pages of definitions, plus
an index. The Survey Board's standard of care definition at 10.01.02.005.02 is contained in one
short sentence.
Notwithstanding the statement of LC. 67-5201(19)(b)(iv) and IDAPA 10.01.02.003, that the Board
has written statements which pertain to the interpretation of the rules of this chapter, the Board has
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not, over many years, promulgated rules, regulations or written statements to adequately define
negligence, incompetence, misconduct or standard of care. The Board has ignored the cases of
H.V. Engineering (1987) and Tuma (1979) which set the need for such detailing. Erickson's
repeated requests for copies of additional interpretations have gone unheeded (See Attachment
"A")

4. No clear warning. The enforcement of a "standard of care" rule lacking a detailed definition,
and which relies upon standards determined after the event by canvassing Board members,
Investigators or expert witnesses, is always a violation of due process because it lacks notice at the
time of the event. Such violations of the Constitutions are always illegal, are always reviewed de
novo and are subject to reversal and dismissal of charges in their entirety without remand. See H.
& V. page 59 and 61, which reads: "We find nothing in the statutory definition - nor Board rules
and regulations - which warned the engineers that their acts would subject them to discipline. As
a result the grounds upon which the engineers were disciplined by the Board were
unconstitutionally vague ... We conclude that... unwritten standards based solely on the Board's
"experience and expertise" unknown to members of the profession and reviewing courts cannot
survive due process scrutiny. Reversed. "

Because of the vagueness of all the charges, Erickson was not adequately forewarned of what
conduct would subject him to discipline, and thus this order should be reversed and not be eligible
for remand. See H. & V., page 58 which reads, "The court is obliged ... to reverse a decision if
substantial rights of an individual have been prejudiced because the administrative findings,
inferences, conclusions, or decision are "in violation of constitutional or statutory provisions."

Tuma v. Board page 715: "... notwithstanding the clear statement ofJ.C. §54-1422 (that the Board
may) adopt... such rules and regulations not inconsistent with the law as may be necessary to
enable it to carry into effect the provisions of this act... the Board has not over many years ever
promulgated any rules and regulations further defining unprofessional conduct. "

5. Comparables. In all cases before the Idaho Board of Surveyors, Standard of Care charges require a
gathering of comparables to establish the "standard of care". Pitting one expert, Erickson, against
50/50 expert witness John Elle (Tr. 37:8-16), is a "controversy", not a "standard". See Ater v. Idaho,
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page 442, which reads: ''Because professionals differ on their ideas related to appropriate treatment
methods, does not subsume that one method is a violation ... and one method is not."

Further, it is a long established principle that a judge cannot be a witness in a trial, therefore when John
Elle took the stand as an expert witness he should have done so without the cloak of presumed
correctness that comes with Board membership. See R 320:13-16.

6. Investigation Establishes a Standard. In the early months of 2015 the Board hired surveyor John
Russell to investigate the complaints by Mrs. Badertscher and Mrs. W alk:er and to return
recommendations to discipline or not to discipline Mr. Erickson. Despite a request (Ex. 26.g.1) and
numerous reminders, the Board has not furnished a copy of this investigation to Mr. Erickson. It is
therefore fair to presume that Mr. Russell's recommendations did not include discipline. Here is the
law and the facts:
a. The Board has not detailed the meaning of Standard of Care beyond the one sentence to be
found in 10.01.02.005.02;
b. The Board has ignored the warnings of H.V. Engineering (1987) and the Tuma (1979) that they
need to define their charges.
c. In this case of Erickson, the Board hired an Investigator to establish the standard and then kept
that standard a secret from Erickson and the up line courts;
d. The Board has chosen to instead establish the standard in Erickson's case by the testimony of
one very prejudiced expert witness, creating a controversy rather than a standard.
e. In hiding the John Russell Investigation, Erickson was prevented from having a fair trial and the
up line courts are hindered in determining the appropriate level of review (see Ater v. Idaho
Licenses, page 442): "... this Court will review the Board's decision with greater scrutiny when (the
Board) does not accept the hearing officer's recommendations").

7. Statute of Limitation. See Defense #3 of "A" above.

BOARD'S UNLAWUL, UNCONSTITUTIONAL, AND ARBITRARY PROCEDURES:
1. The Board has failed to show a rule requiring all Record of Surveys to be ownership maps.
2. The Board has acknowledged that neither Erickson, nor his plat, said that Walker owned the
G.H.D. property (Tr. 201:8-13).
3. Violation of time limitations.
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4. Void for vagueness due to lack of notice in the Standard of Care.
5. Exceeding time limitations.

PLEA:
Because of the Board's unlawful procedures and violation of due process, Erickson prays that this
charge be reviewed de novo and reversed.

AUGMENTATION of Associated Maps, Drawings and Exhibits as Permitted in Land
Boundary Disputes as per I.A.R. 35(g).

In the spirit of the standard of care being determined by comparison to other surveys, Erickson
presents the following documents for discussion and augmentation of the record:

Ex. 3.7. Carl Edwards' Record of Survey#S-1177 of Section 24, performed on July 19, 1996.
Although not stated so, S-1177 is a survey of the section's exterior and subdivision lines only.
No G.H.D. property is shown. Also the G.H.D. and the Walker property and acreage are
shown combined in the same manner that Erickson chose to use.

Ex. 13.2. Hunter Edwards' Record of Survey #S-3204 (Ex 13.2) of the same Section 24,
performed on February 7, 2014 shows the G.H.D. property in the wrong location.

Erickson Exhibit Z-1. Record of Survey #3342 of the same Section 24, performed by Steve
Wellington on Oct. 13, 2015 is a survey of the section's exterior and subdivision lines only.
No ownership and no G.H.D. property are shown.

Erickson Exhibit Z-2. Record of Survey #S-3355, performed by Matthew B. Mayberry on
December 11, 2015, wherein Mayberry states in Surveyor's Note #2: "This survey is prepared

at the request ofDorothy Walker and her attorney. The purpose of this survey is to provide my
opinion of the location of the Southwest, West and Northwest corners of said Section 24, T30N,
R3E, B.M. only, and not to determine ownership. "

Erickson Exhibit Z-3. Record of Survey #S-3390 of the same Section 24, performed by Pete
Ketcham on May 25, 2016, wherein Mayberry states under General Notes: "As per the request

of my client I have not broken down the section, but have drafted this ROS showing only the
perimeter of the section. "

Erickson Exhibit Z-10, which shows the use of the "broken boundary method" to reconstruct
the location of a lost property. Erickson used this method to preliminarily locate the G.H.D.
property.
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C. Count One Paragraph 5.a & 9.a-Turmoil At Badertscher's Fence - de novo review (R. 233235)

VIOLATION: Idaho Code 54-1220 and IDAPA 10.01.02.005.01
CHARGE: Badertscher's Fence: (paraphrased) In his Survey Report of July 27, 2010, page12
(see Ex. 5.a.l), Erickson was negligent and violated the standard of care in the form of
incompetence and misconduct for the following reasons:
1. "(Erickson made) statements offact, accusing the neighbors of capitalizing on an erroneous

survey to encroach on the Walker's land, as represented by the building of a fence."
2. "There is no evidence he (Erickson) interviewed Ms. Badertscher. "

3. "This information (Badertscher's letter) was unrebutted by Mr. Erickson."

(Redundant with Charge F & H.)

REVIEW DE NOVO:
A claim that all neighbors must be interviewed is a new and illegal principle, requiring review de
novo. The Federal Circuit Bar Journal reads: "Cases that require a trial tribunal to select or

fashion a new legal principle truly receive the minimum of appellate deference. This is because, in
these cases, the trial tribunal is performing an appellate function: defining the law regardless of
the particular facts of the case. "

"Whether tolling of a statute oflimitation has occurred raises an issue of law involving ... review de
novo," Weddel v. Sec'y Health.

BOARD ERRORS:
1. The Board is in error for claiming that Erickson didn't interview the Badertschers. Erickson,

accompanied by his survey assistant, did interview the Badertschers, twice. The Board was also in
error for implying that such an interview was necessary and this because when litigation is in
progress, as it was in this case, such interviews are always suspect of being self-serving. On a
parallel, Erickson often finds that 120 year old fences speak more authoritatively than 70 year old
residents.
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2. Board Witnesses Impeached. Keith Simila acknowledged that Erickson did not specifically
accuse the Badertschers of building the encroaching fence, Tr. 323:16- 324:11 and Tr. 325:8-25.
John Elle gets confused by terms he has never seen before, like "invitation to encroach" and tends
to treat them as a violation of the standard of care (Tr. 220: 14- 221 :4).

3. "Unrebutted": The Board claims, at R. 235, second paragraph, that this charge was unrebutted
by Erickson. The Board is in error, this charge was rebutted in Erickson's "Answer" (R. 38), also
at cross on Tr. 217: 19 to 2021 :4. Also see Tr. 278:23-279: 13.

4. In switching "invitation to encroach" with "capitalizing on" the Board tampered with evidence,
gave false testimony and practiced malicious prosecution.

DEFENCES IN LAW:
1. HEARSAY: The Badertscher letter quoted in the Finding of Fact is a rambling hearsay lacking
certification for acceptability as required in IDAPA 10.01.02.022.01 and 54-1220(1), thus the letter
is not a "Finding of Fact''. Mr. Erickson objects to the inclusion of parts of the Badertscher letter
in the Finding of Fact.

2. Badertscher: On page 11 of the subject Survey Report (Ex. 5 .a.1) Erickson wrote, "My survey
regards the encroachments where fences were built to Edward's monuments and lines but
disregards any claims by neighbors who have not built fences to these lines. " In using the word
"regard" Erickson was giving notice to the Walkers that there might be superior rights involved,
such as latches and estoppel. Mr. Erickson did show an encroachment onto the Walker property
just north of the West¼ comer of Section 24 (see exhibit 1.2) but did not state who made the
encroachment or in what form it took. In no instance was the name Badertscher used.

3. The Board's use of the words "capitalizing on" in the above charge, instead of Erickson's
"being enticed by", as found at the bottom of page 11 of Ex. 5 .a.1, represents the Board's prejudice
through its willingness to alter evidence to the disadvantage of Erickson. To alter evidence, and to
present altered evidence, is chargeable under LC. 18-2601 and 2602. To see that Erickson is not
over stating the case, see R. 227, last paragraph, which reads: ''Moreover the quotations in
paragraphs (26.a and 26.b of the complaint) do not conform to what was actually written in the
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exhibits given to the Board, and appear to be paraphrases of the actual language in the exhibits. "

The Complainant has a reliability problem.

4. Standard of Care: See Defense In Law #3-6 of "B" above.

5. Statute of Limitation. See Defense #3 of"A" above.

BOARD'S ILLEGAL AND UNCONSTITUTIONAL PROCEDURES:
1. The Board has failed to show that Erickson specifically named the Bradertschers as the builders
the fence and that the Badertschers were "capitalizing on" the situation. The Board just make
these things up.

2. The Board has failed to show that Erickson didn't interview Bradertscher.

3. The Board has failed to show that all neighbors to a survey project must be interviewed.

4. The whole charge is capricious and arbitrary and the lack of notice in its standard of care
renders the charge void for vagueness.

5. Exceeding time limitations.

PLEA
Because of the Board's illegal procedures and abuse of process, Erickson prays that this charge be
reviewed de novo and reversed.
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D. Count One, Paragraphs 7.a, 7.b, and 7.c - Lack of 3 Corner Records - de novo review
(R. 235)

VIOLATION: Idaho Code 55-1604: FILING REQUIREMENTS. A professional land surveyor
shall complete, sign, and.file with the... recorder... a written record of the establishment or
restoration of a corner. This record shall be known as a "corner record" and such filing shall be
made for every public land survey corner... which is established, reestablished, monumented,
remonumented, restored, rehabilitated, perpetuated or used as control in any survey... unless the
corner and its accessories are substantially as described in an existing corner record. ..

FINDING: Corner Records: "The evidence is undisputed that Mr. Erickson did not file comer
records as to three (3) separate comers shown in his record of survey, the S 1/4 comer, the NE
Comer and the SE Comer of Section 24. The evidence is unrebutted ... "

BACKGROUND: Two of the comers involved are "closing comers". These are comers created
when an existing section line is closed upon, intersected if you will, by a perpendicular line. The
old closing comer is the attempt 100+ years ago to monument the intersection point, which
invariably did not really fall upon the section line closed upon. Federal law holds forth (BLM
Manual §7-41-.7-49) that in 2016 if a surveyor finds that the old monument does not fall upon the
first line in time, he is to obliterate the 100+ year old monument and set a new one at the true
intersection point. State Common Law, however, holds forth that if property owners have been
relying upon the 100+ year old monument then the old monument is to be used and it becomes an
angle point in the section line closed upon.

REVIEW DE NOVO:
To require all public land survey (PLS) comers shown on a plat to be paired with a Comer Record,
without exception, is a new and illegal principle, requiring review de novo. To require a Comer
Record be composed for a PLS corner that was not used for control is a new and illegal principle.
To require that PLS comers, whose positional values are adopted from previous, credible sources,
be paired with a new Corner Record is also a new and illegal principle, requiring review de novo.
To require that Closing Comers be resolved according to Federal law rather than State common
law is a new and illegal principle requiring review de novo. See the Federal Circuit Bar Journal.
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"Whether tolling ofa statute of limitation has occurred raises an issue of law involving ... review de
novo, "Weddel v. Sec'y Health.

BOARD'S ERRORS:
1. "Unrebutted": The Board claims at R. 235 that this charge was unrebutted by Erickson. The

Board is in error, this charge was rebutted in Erickson's "Answer" at R. 39.
2. Exceeded time limitations.

DEFENCES IN LAW:
1. There are stated and unstated exceptions to I.C. 55-1604:

a. Non-public land survey corners (most aren't).
b. A visited but "not used for control" monument. (The Sl/4 corner of Section 23 meets this

criteria because, though visited and shown, Erickson did not in any way use the Sl/4 of

Section 23 for control in setting the SW corner of Section 24.)
c. "Unless the corner and its accessories are substantially as described in an existing corner
record."
d. A comer whose positional value is obtained from reputable previous surveys without field
investigation.
e. A closing comer, such as the NE and SE comers of Section 24, is treated di:fferently under
state law than under federal law (BLM Manual). The southeast and northeast corners of

Section 24 meet the criteria of d. and e.
f. Standard of Care. Other surveyors operating in the area have also accepted Carl Edwards'
positions for the NE and SE corner of Section 24 without actually visiting the comers or setting
closing corner monuments or filing Corner Records. These other surveyors are: Hunter Edwards
(Ex. 13.2) Steve Wellington (Erickson Exhibit Z-1), Matthew Mayberry, (Erickson Exhibit Z-2) and
BLM surveyors.

2. There are no statutes or rules that, without exception, require all survey corners shown on a
Record of Survey be paired with a corner record.

3. On the NE and SE corners of Section 24 the question arises as to where the two Closing Comers
are. Currently there are two positions at each comer, one monumented about the year 1880 and the
other a newly calculated position about 20 feet away. In this Section 24, at both the NE and SE
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comers, we lmow that property owners and their surveyors have been relying upon the old stone
monuments since 1909. We lmow this by the recorded County Surveys. Such efforts are matter of
law, not fact, and surveyors are justifiably reluctant to mark and monument these determinations.
It is my professional opinion that in this case the old monument, under state common law, has
become the "original" comer, should not be disturbed and the new calculated position should not
be monumented. Thus no new monuments are required. Thus no comer records are required at the
NE and SE section comers.

John Elle of the Board disagrees with this assessment but he is a PE/LS and has aclmowledged that
he is a 50% surveyor, see Tr. 37:8-16. Erickson has been a full time Surveyor since 1970.

Incidentally, Michael Kane, counsel for the Board, has aclmowledged at Tr. 282:13-17 that I.C. 312709 does not adopt the BLM Manual as controlling upon Idaho Surveyors, because in the words,
of Marvin Erickson v. Idaho Bd, "The real character of a written instrument is to be judged by its

contents and substance, not by its title".

4. Statute of Limitation. See Defense #3 of "A" above.

BOARD'S ILLEGAL PROCEDURES:
1. The Board failed to show that Erickson used the South ¼ comer of Section 23 as "control", a
necessary element of 55-1604.
2. In claiming that "showing" is the same as "controlling" the Board is claiming a new and illegal
principle, which certainly lacks notice.
3. The Board failed to show that Erickson must reject the 1880's monuments at the NE and SE
comers of Section 24 and set new ones 20'± away, thus triggering a requirement for new Comer
Records.
4. Violation of time limitations.

PLEA
Because of the Board's use of illegal procedures and violation of due process, Erickson prays that
this charge be reviewed de nova and reversed.
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E. Count One, Paragraph 8.a - 4 Missing Corner Record Numbers - de novo review (R.
235)
VIOLATION: Idaho Code 55-1906(c): "The Records ofsurvey shall show... evidence of

compliance with chapter 16, title 55, Idaho Code, including instrument numbers of the most
current corner records related to the survey being submitted and instrument numbers of corner
records of corners which are set in conjunction with the survey being submitted... "

FINDING: Corner Record Instrument Numbers: "Mr. Erickson did not comply with this
statute since he did not evidence prior corner records as to the northwest corner, north ¼ corner,
and west ¼ corner ofsection 24 and the northeast corner ofsection 25. The evidence is
undisputed"

BACKGROUND: Erickson satisfied the required showing of instrument numbers by using the
long accepted principle of "incorporation by reference". In the legend of Erickson's Record of
Survey #S-2958 (see Exhibit 1.2) is a call for Survey Report #473277. On page 6 of Survey Report
#473277 (see Exhibit 5.a.1) are references to the following:
a. Record of Survey #S-42

(Ex 3 .5),

b. Record of Survey #S-223

(Ex 3.6),

c. Record of Survey #S-1177, (Ex 3.7),
d. Record of Survey #S-1920 (Ex 13.1),

Evidenced on these referenced plats are the Comer Records for the subject northwest comer, north
¼ comer, and west ¼ comer of section 24 and the northeast comer of section 25.

REVIEW DE NOVO:
1. "Whether and to what extent material has been incorporated by reference into a host document

is a question of law" (subject to review de novo ). See Advanced Display v. Kent State.

2. To claim, as Mr. Elle apparently does, that a plat reference does not incorporate that information
upon the face of a plat, is a new and illegal principle, requiring review de novo. See the Federal
Circuit Bar Journal.

3. "Whether tolling ofa statute oflimitation has occurred raises an issue oflaw involving ... review

de novo, " Weddel v. Sec'y Health.
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BOARD'S ERRORS:
1. To claim, as the Board does, that a plat reference does not incorporate that information upon the
face of a plat, is an error and that claim certainly lacks notice.

2. "Unrebutted": The Board claims, at Finding of Fact R. 235, that the evidence was undisputed
by Erickson. However, this charge was rebutted in Erickson's "Answer" (R. 39) and at cross on
Tr. 224-225. Erickson did also rebut the Board's claim at Tr. 224:1-9; 19-25, also Tr. 225:1-4.

DEFENCE IN LAW:
1. Typo Error: The Board's expert witness repeatedly acknowledged, at R. 304:7, 23-25; and

306:7-14 that there was a typographical error. The Board's counsel stated, at R. 305:1-3, that this
voided this paragraph. Erickson so moves.

2. Incorporation by Reference. "Incorporation by reference is the act of including a second
document within another document by only mentioning the second document", USLEGAL.COM.

This concept is embraced in Idaho survey standards by:
a. The Board embraced Incorporation by Reference at page 8 (R 10) 5th paragraph of its
complaint;
b. By the standard of §9-43 of the BLM 2009 Manual (see Erickson Exhibit Z-11 and Cragin
v. Powell, 128 U.S. 691, 696 (1888),
c. Robbins v. County of Blaine 996 P.2d 813, 816 (2000): "... this Court recognized the
familiar rule that where lands are patented according to such a plat, the notes, lines,
landmarks and other particulars appearing thereon become as much a part of the patent. .. as
if they were set forth in the patent." Also Boucher v. Boyer- Md: "In sum we view this as a

reasonable application of the common law rule that a deed reference to a plat incorporates
that plat as part of the deed."

3. As part of reviewing the record for a new project, all surveyors in this area visit the Corner
Record files at the Idaho County Court House. There, all Corner Records for any specific corner
are kept together. If you find one, you find them all. Revoking a surveyor's license because he
didn't show all the Corner Record Instrument Numbers upon the face of the Record of Survey is
silly. Certainly arbitrary and capricious, if not vicious.
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4. Statute of Limitation. See Defense #3 of"A" above.

BOARD'S ILLEGAL ACTIONS:
1. The Board has failed to discredit the universally practiced and accepted "incorporation by
reference".
2. The Board has failed to show that the subject Comer Records do not appear upon the face of
Erickson's Record of Survey by reference.
3. Placing such emphasis upon information that is readily available is capricious, if not silly.
4. Typographical error in Paragraph 8.a of the Complaint voids that paragraph.
5. Exceeds time limitations.

PLEA:
Because the Board failed to recognize the BLM Manual's standard, its own standard and the
common law standard of incorporation by reference, the board acted illegally when they claim that
some Comer Record Instrument Numbers are missing from Erickson's plat. There being no
grounds for this complaint, that its Findings are arbitrary, capricious and violates due process,
Erickson prays that this charge be reviewed de novo and reversed.

AUGMENTATION of Associated Maps, Drawings and Exhibits as Permitted in Land
Boundary Disputes as per I.A.R. 35(g):

Erickson Exhibit Z-11, which is the 2009 BLM Survey Manual §9-43, which relates to plat
references.
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F. Count Two, Paragraph 9.a (same as Item C above.)

(R. 236)

VIOLATION: IDAPA 10.01.02.005.01.

FINDING: Badertscher's Fence: Failed in primary obligation to protect the health, safety and
welfare of the public.

DEFENSE: See defense in Item "C" above.
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G. Count Two, Paragraphs 9.c and 10.a "These two counts deal with the central issue in the

case.", the S.W. Corner of Sec. 24 - de novo review

(R. 236-241)

VIOLATION:

IDAPA 10.01.02.005.01, Primary Obligation to protect the safety, health and welfare of the
public ... ;
IDAPA 10.01.02.005.02 Standard of Care: "Each Licensee and Certificate Holder shall exercise
such care, skill and diligence as others in that profession ordinarily exercise under like
circumstances."

FINDING: The Southwest Comer of Section 24:

1. Erickson rejected the original stone monument;
2. Erickson Changed his mind.
3. Erickson caused chaos among the neighbors.

REVIEW DE NOVO:

The following are entirely new and illegal principles, requiring review de novo: 1. To require,
without question, a marked stone as the original stone at the original comer; 2. To require that
survey plats and reports be filed at every step of survey resolution, and 3. That the actions of
surveyors should not cause turmoil. See the Federal Circuit Bar Journal.

"Whether tolling of a statute of limitation has occurred raises an issue of law involving ... review de
novo, "Weddel v. Sec'y Health.

BOARD ERRORS:
1. Highway Engineers are notorious for "guess and go". The 1922 Bureau of Public Roads

plan erroneously shows the Section comer to be at the southeast comer of the school property (See
Erickson Exhibit "H'' where the pink circle is Carl Edwards stone). Carl Edwards' stone is
erroneously at the southwest corner of the school property. While they are both erroneous, as
evidenced by School deed Book 40, Page 8 (Ex. 52), that doesn't mean they are at the same point,
they are actually 104' apart. The Board is in error to state that the 1922 Bureau of Public Roads
plan accords with the Edwards stone.
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2. The location of the 1967 Grangeville Highway District (G.H.D.) property, see Ex 9.b.1 and
Erickson Exhibit "H'', is tricky business, and had been unknown until Erickson preliminarily
located it in 2011. Erickson utilized the BLM's 2009 broken boundary method at §7-54 and Figure
7-10 on page 177. See Erickson Exhibit Z-9. This section comer position is shown on "H" and is
perpetuated by an old fallen down comer rock buck. As can be seen on "H'' the G.H.D. southwest
comer of section 24 is about 90 feet south of the Edwards stone (which is the pink circle). The
Board is in error to state that this survey accords with the Edwards stone.

3. The Board was in error to assert that Erickson "failed to look for, let alone consider, the 1920

Public Roads map" (R. 239, last paragraph). Erickson did use the 1921 Hwy Drawing (see Tr.
307:23 - 308: 1-2) and the 1967 G.H.D. deed, but these, after careful study, had nothing to
contribute to the resolution of the SW Comer of Section 24, except to negate the Carl Edwards
stone.

4. Board Error and Impeachment of Board Witnesses: During the examination of the
Complainant, Keith Simila, at Tr. 326:16, stated "Before Mr. Erickson was hired, these disputes

existed." At recross at Tr. 320 John Elle acknowledged that there can be a difference of opinion as
to what the best evidence is.

5. "A farm implement cannot possibly mark a basalt stone", R. 239, line 12. Besides this
statement being an insertion (did not appear in the complaint) it is an error. Besides, plows and
discs do regularly mark stones and in the Grangeville area such are the bane of Land Surveyors.
Only surveyors from out of the area would think otherwise. See Erickson Exhibits U-tW.

6. Turmoil. At Tr. 326:15 the Board's expert contradicted the Board by acknowledging that this
turmoil existed before Erickson came on board in 2010. This is further evidenced by the 2009
Walker v. Hoiland case. The turmoil between Edwards' position and Erickson's position for the
SW comer is evident in other records dated 1902, 1921, 1963 and 1995 (see Erickson Exhibits
C-tE).

Surveyors, in resolving land boundary issues, serve a quasi-judicial function, at least provisionally.
Land boundary disputes and litigation almost always result in a disgruntled party, causing turmoil
if you will, even acrimony. This case is complicated enough, but there being a client who
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wandered off in search of impressionable surveyors who would do her bidding is a wild card the
other players have trouble dealing with. Determining who has the high hand for that street is
nearly impossible for the court because the most knowledgeable and capable surveyors are not
setting at the table. Consequently, Erickson and Wellington's properly re-established SW comer of
Section 24 is not even in play in Walker v. Hoiland.

7. Ball 1897 Examination Survey: The referenced Ball 1897 GLO Examination Survey is
outside the chain of survey and title and is an insertion into this case. An Examination Survey does
not attach to the face of a patent and this because the examination survey has no standing. In fact it
was not intended by the GLO/BLM that such surveys were ever to be seen by the public, as
evidenced by their not being available in the "public rooms". After seeing this Examination
Survey, I don't care ifl ever see another. There was nothing to be learned from it that wasn't on
the 1897 GLO Shannon survey. As suspected, actually as reported in the various GLO Annual
Commissioner's reports to Congress, the GLO investigator only visited a few of the comers and
lines, always the ones easy to get to, and they seldom measured any lines, just looked at the
comers. A good example of this is an account from about 1900, appearing in the local newspaper
for Pierce, Idaho, of an Examination surveyor returning from checking on township surveys to the
north. He announced to the populous what wonderful surveys they were and that the populous was
going to be well served by them. In 2016 those surveys aren't so hot, brother. The Board was in
Error to even bring up the Examination Survey.

8. Topo Calls: Though GLO topography calls should always be taken with a grain of salt, the
Board and Carl Edwards are in error for ignoring them entirely. The topo calls appearing on the
1897 GLO Shannon survey (Ex. 9.c.2) are quite good, adding credence to the topo call at the SW
comer of Section 24 (Ex. 9.c.2, page 20, lines 5-12). This topo call reports that the section comer
is 398' south of the top of an east-west ridge and 150 feet below it. The Carl Edward's stone is
only 140' south of the ridge and 14' below it. The Erickson/Wellington monument is 400'± south
of the ridge and 60' below it. Had the Board and Edwards given even a cursory review to the topo
calls, the Edwards stone would never have been accepted as the SW comer of Section 24.

9. "Unrebutted": The Board claims, at Finding of Fact R 239, line 5, that this charge was
unrebutted by Erickson. However, this charge was rebutted in Erickson's "Answer" (R 39-40); at
cross at Tr. 237-238; 258-260; 264-276; and 304-308. The Board's witnesses were impeached; at
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Tr. 284:8-15 the expert witness, John Elle, acknowledged that intermediate steps in resolving
survey issues need not be memorialized with a survey plat or report.

DEFENSE IN LAW:
1. In the third paragraph of R. 240 several inserted charges are made. Contrary to that paragraph,
in none of Erickson's plats or reports did he write that his "opinion was erroneous", nor did he
ever "assert that his survey report was bogus".

2. Motions to Disqualify Agency Head for Prejudice: Twice during the hearing Erickson
moved for the Agency Head to be dismissed for prejudice. One member, Glenn Bennet, was
removed. Another reason for the motion was that one of the members of the Agency Head (Mr.
Elle) was sitting as a witness for the prosecution. This was pooh poohed because "Mr. Elle would
not be interacting with the adjudicators", and besides the US Supreme Court said it was OK (no
citation given). The falsity of the Board's claim and assurances can be seen in the first five pages
of charge "G" wherein it is stated of the prosecutor's chief witness:
a. "The expert opined that Mr. Erickson hadJailed in his primary obligation to protect the

welfare of the public, and violated the standard of care." (R. 237:3-5);
b. "Based on this evidence, it was the unrebutted testimony of the expert that Mr. Erickson fell

below the standard of care" (R. 239:5-6).

In the 2004 theses, Ethical Issues in Being an Expert Witness, by Joseph B. Kadane. We read

in the third Paragraph: ''In particular, it is unwise and unwelcome (for expert witnesses) to

express opinions about the law, as the court will not have accepted you as an expert in the law,
and regards it as something for the lawyers and the judge to discuss."

Making allegations oflaw or rule violations are actions appropriate to a Board member, or an
attorney, not an expert witness. An expert witness practicing law before a tribunal is unheard
of. An expert witness has no standing to make charges or allegations. But he did incriminate
the whole "complainant/investigator/prosecutor/adjudicator combination in one person"
process with his misbehavior and obvious prejudices.

My, wouldn't all prosecuting attorneys like to have an expert witness who is married (Williams
v. Pennsylvania) to the adjudicator by groupthink (Wikipedia) and openly accuses the
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defendant of violating specific laws. My, my, my. There are also dozens of instances of
evasiveness on the part of this "expert witness" and they are encapsulated and exemplified in a
short interchange at Tr. 237:12-Tr. 238:21. There is not even a sham of impartiality on Mr.
Elle's part, not even a pretense of being an impartial expert witness.

Another issue becomes apparent when we see the combining of the Board with Mr. Elle to
evade answering critical question. You can see this at Tr. 287:10-291:9. Just as Erickson had
Elle wriggling in the grip of his reason a Board member would interrupt the repartee. See Tr.
185:2; 204:10-15 and 209:8-16. (see another tribunal at http://i.imgur.com/uB8IDSl.jpg ).

Erickson uses these incidents to again raise the claim and motion of disqualification of the
agency head for prejudice and violation of due process, this time in the form of a reversal
without remand.

3. The Board is in error because no statute or rule exists that states that a marked stone is prima
facia evidence of the original corner position, or that the stone is the original stone. Such a claim,
as the Board makes here, is a new and illegal principle lacking fair notice.

Erickson's standard of evaluating a marked stone before accepting it matches the standard of the
Board, see the last paragraph on page 16 of the Findings of Fact (R. 237). It also matches the 2009
BLM standard at §5-10 & 11, see Erickson Exhibit "Z-10". The Standard of Care for surveyors
operating in the area is readily apparent because so many have recently visited the SW Corner of
Section 24 and rejected Carl Edwards stone. These are Jeff Lucas (Ex. 46:10 §30.b), Steve
Wellington (Erickson Exhibit Z-1 ), Matthew Mayberry (Erickson Exhibit Z-2), and Pete Ketcham
(Erickson Exhibit Z-3). To this list can be added the 1922 Hwy drawing and the 1967 G.H.D.
survey (see Erickson Exhibit "H'').

Three examples of where and when a marked stone should be rejected are as follows:
a. The stone currently marking the Sl/4 comer of neighboring Section 23, T30N, R3E.
Because of the deepness of the marks it is apparent that this is not an original GLO ¼ stone.
Also, the non-conformance with reported County Survey bearings and distances makes it
apparent that this stone has probably been moved from its original position.
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b. The second example is the S 1/4 comer of Section 36, T33N, R3E, B.M., ten miles to the
north of this project. Here Edwards, Erickson and the BLM all rejected a marked stone (see
Erickson Exhibits A & B).
c. The Carl Edwards stone at the subject SW comer of Section 24, though it is marked, is not
the original stone, nor is it in the original position of that comer.

Continuing with the analysis of the Carl Edwards stone, a careful viewing of the marks as shown in
Ex. 50 reveal two marks typical of GLO markings on stones. However, in the Grangeville area we
expect 120 year old notches to be rounded on the bottom and rounded on the top edges. Ex. 50
shows sharp notches indicating recent activity. Also, one notch is smaller than the other, which is
not typical of GLO markings. Further, the larger notch has a faint groove leading into it which
could not have been made by a chisel but could have been made by a farm implement called a disc
harrow (see Ex. P).

4. Welfare of the Public: fu rejecting Edwards stone and correctly resolving the original position
of the southwest comer of Section 24, Erickson upheld the standard of care and protected the
welfare of the public. To a land Boundary Surveyor, the quintessential example of protecting the
welfare of the public is to find and perpetuate the original location of a comer.

5. fu accepting the Carl Edwards stone, the Board is in error and violates the standard of care
because the BLM 2009 Manual §5-10 (Erickson Exhibit Z-10) states that we are to evaluate the
evidence and use the best; there is no free pass for a stone, it must be proved. The Edwards stone
matches the GLO call of one mile north to the recovered NW comer, but it does not match the
GLO call of "due east" to the recovered SE section comer. To match the "due east" call the
Edwards stone would need to be 269' further south, very near to Erickson's monument. Here we
have an ambiguity between record and fact. An experienced retracement surveyor will compare all
of the GLO calls to field conditions, not just the one that best fits his favorite position. Mr. Elle is
in reluctant agreement with this, see cross at Tr. 268:21- 269:7, where we read:
Erickson: Was I remiss, below standards ofpractice, because I viewed the bearing

as important as the distance?
Elle: You are trying to review the evidence, I don't know that that's remiss.
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In this the Board is also arbitrary and capricious, having stated in their Nov. 2011 news
letter that "apparently Carl Edwards was wrong."

6. Erickson objects to the Hoiland' s coached, self-serving reputation. Mrs. Hoiland is a party to
on-going litigation in the form of Walker v. Hoiland. Mrs. Hoiland's testimony gives her an
additional 100' of property that the Hoilands have never possessed, thus her report is not
admissible as evidence. Mrs. Hoiland's testimony is countered by an ancient east-west fence line
some 100 feet south of her remembered position. This fence marks the northern limits of her
possession.

A flawed practice of the Edwards in gathering testimony is to escort a witness into the field, poison
her mind by first showing her the proportionate point, and then asking, "Isn't this about where you
think the corner is?" BLM does this also. I've witnessed both BLM and Carl Edwards do this, but
the courts frown upon such testimony.

7. Wl/4 stone Sec. 25. The position and relationship of the newly discovered Wl/4 corner of
Section 25 is irrelevant because the west line of Section 25 is a closing line and by law cannot
effect the location of Section 23 or 24. See §7-41-7-49 of the 2009 BLM Manual of Surveying
Instructions.

Besides it being an insertion (it did not appear in the Complaint) the Board is in error to put so
much importance on Hunter Edward's claim at the West ¼ corner of Section 25, and this because
the Board's and Mr. Edwards' claims are rebutted by General Note #2 on Ketcham's May 2016
Record of Survey #S-3390 (see Erickson Exhibit Z-3)

8. New Evidence: No statute or rule requires that a plat be filed for each step of a survey
resolution, and good thing too because it is not unknown for those steps to make a circle and return
to where they began, as these steps did in this case for both Erickson and Wellington. See
Yellowstone v. Burgess, pages 9-11 where surveyor Burgess issued two letters stating that his
monument was in error, only to finally resolve that it was correct all along. The court found this
not to be an error but normal process of shifting out new evidence. Also at Tr. 284:8-15 expert
witness, John Elle, acknowledged that intermediate steps in resolving survey issues need not be
memorialized with a survey plat or report.
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9. Standard of Care: See Defense In Law #3-6 of "B" above.
10. Statute of Limitation. See Defense #3 of "A" above.
11. No statute or rule exists that states that a marked stone is prima facie evidence of the original
corner position, or that the stone is the original stone. Other things to be considered before the
stone is accepted are the size and shape of the stone, the type of stone, is the stone upright, secure,
properly orientated, topography calls, bearings and distances to adjacent GLO corners and records
made by local surveyors.

BOARD'S ILLEGAL AND ARBITRARY PROCEDURES:
1. The Board has failed to show that Carl Edwards' stone is the original stone for the SW corner of
Section 24.
2. The Board has failed to show that the "turmoil in the neighborhood" did not predate Erickson's
involvement.
3. The greatest failure of the Board was the failure to reconcile all the evidence and resolve the
original location of the SW corner of Section 24. Completely missing from the Board's
presentations is the location of the Stony Point School as shown on the 1946 aerial photo and the
272' deed tie from there to the section corner. Also ignored was the 1909 County Survey that
verified the Stony Point School tie within one foot. These elements render a clear and convincing
position for the SW corner of Section 24, 272' south of the Edwards stone.
4. Exceeding time limits.

PLEA:
Erickson first prays that this entire complaint be dismissed for prejudice of the adjudicator,
violation of due process , errors and that this charge be reviewed de nova and reversed without
remand.

AUGMENTATION of Associated Maps, Drawings and Exhibits as Permitted in Land
Boundary Disputes as per I.A.R. 35(g):
Record of Survey #S-3390 by Pete Ketcham on May 23, 2016.
Erickson Exhibits "A" -"N", "S"-"W" and Z-3, Z-9 and Z-11.
H. Count Four, Paragraph 24.a and 24.b. (Same as in Items C & B above)
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(R. 241)

VIOLATION: IDAPA 10.01.02.007.01 "Reports, Statements or Testimony. A Licensee shall not
commit fraud, violate the standard of care, or engage in deceit or misconduct in professional
reports, statements or testimony. He shall, to the best of his knowledge, include all relevant and
pertinent information in such reports, statements or testimony. "

FINDING: Badertscber's Fence and Grangeville Highway District Property: " .. .first, stated
that neighbors of the Walkers engaged in encroachment by building a fence on Walker land, and
second by failing to show the lands of the Grangeville Highway District in his record ofsurvey. "

DEFENSE: See defenses in Items "B" & "C" above.

PROLOGUE
Erickson has shown by law and evidence that each of these remaining charges stem from new and
illegal principles, thus their review is justifiably de novo.

The appellate court should not be surprised if none of the complaint items A-H survive further
review, for this is just what Erickson told the Board in his Answer at R. 36-58 on January 15th ,
2015 and was the basis for his Motion to Dismiss, see R. 61-67. Instead of checking these things
out, the Board, in an apparent cloud of self-delusion, failed to hold evidentiary hearings and
cancelled the Preliminary Hearing. See IDAPA 04.11.01.510-513 for the stated purpose of
Preliminary Hearings. Incidentally the dismissal of 3 7 items in the Finding of Facts was made
without the benefit of Erickson's testimony, motions, or presence. How many more would have
been dismissed if Erickson had been medically able to remain at the hearing and give testimony?
Undoubtedly all of them. Where would the SW comer of Section 24 be. Clear and convincingly it
would be at the Erickson/Wellington monument.

Attachment "A" Request for interpretations.
Attachment "B", Idaho Statesman Article on Soccer Teams, June 23, 2016
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CONCLUSION

The Idaho Board of Li censure of Professional Engineers and Professional Surveyors (Board) was
created and is regulated by various and sundry Idaho statutes and rules. The Board has the charge
and ability to write their own statutes and rules. The Land Surveyors licensed there under are
regulated by various and sundry statutes and rules.

FREEDOM OF THE PRESS AND POLITICAL OPPOSITION
Erickson's political belief is that the Board is much too cavalier in altering rules that have guided
surveyors in Idaho for 120 years. In speaking with fellow surveyors at the Lewis and Clark chapter
of the Idaho Society of Professional Land Surveyors (ISPLS) most are in agreement on this point,
particularly the October 2014 effort by the Board to remove the boundary experience requirement
from licensure. A second point is the requirement, new in 2015, to place monuments at all angle
points of easements, a new rule for which the Board had to direct that they really didn't intend to
have that effect. New for 2017 will be a requirement for the setting of monuments at all I/16th
comers, a requirement that will more than double the number of monuments and price for a typical
land boundary survey and yield no additional value to the client. Tell me again how the Board is
looking out for the interests of the public?!
In the November 14th , 2014 issue of the American Surveyor Magazine Erickson elected to use his

pulpit as a journalist to oppose the Board's effort to remove the boundary experience requirement.
Erickson has been published 17 times in the American Surveyor Magazine, making the front cover
5 times and he and his wife are listed as contributing writers in the credits. See
http: //www.amerisurv.com/PDF/TheAmericanSurveyor Erickson-FoxGuardingHenHouse NovDec2014.pdf.
On November 19th , 2014 the Board and ISPLS exchanged e-mails, hatching a plan to blindside
Erickson and show the world that Erickson is a hog that needs a hug. See Attachment "C".
On November 25 th the entire board (eight working days after the article was published) approved

the rejuvenation of a frivolous but malicious non-affidavit that had been hanging fire for 2 ½ years
because it was involved in litigation. This was the Ms. Badertscher complaint of February 2, 2011.
By altering the preliminary finding from favoring Erickson to favoring Edwards, the Badertscher
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complaint made an awkward but convenient vehicle for silencing the Board's chief political critic.
In keeping with their blind-side scheme, the Board "neglected" to mail a copy of the order to
Erickson; Erickson did not receive a copy until May 1SC\ 2016. If you follow this link
https://:pels.idaho.gov/minutes/Minutes 11-11.pdf you find on page 2 that in 2011 the Board
believed that Erickson was correct.

Erickson was indeed blindsided by a Stipulation and Order (R. 436-442) on May 22, 2015, and an
accompanying letter stating that ifhe didn't send them $250.00 (which the Board gets to keep) they
would get him with a much larger fine and a suspension of license.

INSTANCES OF ATTACK ON FREEDOM OF THE PRESS:
1. See Attachment "D": July 8, 2015 e-mail from the Board which reads in part, "We would also

require a retraction/apology for your public comments regarding your former client and some of
the quoted comments in a recent article that continue to put the profession in a negative light. "
How did the Board come to adopt this apology requirement which is standard for Mormon Star
Chambers?
2. See Attachment "E": July 9th, 2015 e-mail from the Board which reads in part, "I have

attempted to resolve the matters addressing violations ofIPELS statutes/rules with you, and frankly
it is not a significant issue. " He might have added, "Just sign this little ole stipulation order, then

you cannot get published anymore, and we will all be so very happy. "

3. R. 18-20: Complaint paragraphs 25.d, 25.f, 26, 28, 29, a $5000.00 fine and a 3 year suspension
in Prayer (R. 18-20), all chill Freedom of the Press. Included is this comment: "26. Erickson

disparaged other licensees (at a) presentation to surveyors in another state (found online) 'submitting to an Engineer because he is also a measurer is like a Doctor submitting to a
Butcher. "'

4. The Board's specific response to Surveyors & Doctors can be read at Tr. 401-402:

Mr. Simila (Complainant) (beginning line 9): And I don't see value in a licensee, and value to
the profession for a licensee continuing in that kind ofpractice. And the fact that it came out
in public in a few instances cited in this case, leaves, in my opinion, that he has violated this
rule.
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Mr. Wagner: In your mind, does this rule, and how it's applied, could that have a chilling
effect on the ability ofa licensee to express his opinion ... on an issue or matter in a public
forum?

Mr. Simila: What !was trying to (do is) build a case here ... that this individual has egregious
infractions. And I wanted to bring in as much evidence to demonstrate the egregiousness of
that action as I could. If others are as cavalier as Mr. Erickson is, then yes, they might.
(Here we see the origin of the "shotgun approach" used in the complaint. If you can't do
quality, do quantity. If you can't dazzle them with your brilliance, baffle them with your BS.)

5. The Board stonewalled Erickson's attempts to get copies of their communications so as to
investigate intentions as regards violating Erickson's right to Free Press. See Erickson Exhibit Z12.

PURPOSE OF THE CASE:
The obvious purpose of the Stipulation and Order was not to extort $250.00, the crime was much
worse. The Board knew that if Erickson consented to any discipline, no matter how trivial, that
would be the end of Erickson's writing and lecturing career.

This case is not about the six remaining charges out of 49, which six are just as sophomoric as the
other 43, this case is about, "stopping Erickson's opposition to the Board endlessly messing with
the statutes and rules". This case is about stopping Erickson, no matter what it takes.

Because 40% of American workers are licensed under some agency, this case is not about a
surveyor leaving "preliminary" off of a non-signed, non-sealed document, and it is not about the
extent that information is incorporated by reference. This case is about whether a citizen of the
United States can oppose a government agency in the press, and survive to write about it.
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PRAYER

Erickson prays for relief in the following order of preference:
1. An investigation in the form of:
A. Discovery of the Board's communications about this case, and
B. The John Russell investigation be produced.
If there is a finding of a violation of the US First Amendment's right to Freedom of the Press then
there should be a complete reversal.
2. A finding of a violation of the US 5th & 14th Amendment in the form of violations of due
process, thus a review de novo and reversal.
3. A finding that IDAPA 10.01.02.002 and I.C. 54-1201 are unconstitutional because they contain a
required incorporation of the term and practice of "privilege" in the surveyors role. This
contravenes Board of Regents v. Roth 408 U.S. 564, 571-572 (1972). Such a fmding would justify
a reversal of all charges.
4. Each fmding that the Board was arbitrary, capricious, abused the process or acted illegally
should yield a reversal of that part of the Finding and Order. Ifno charges survive, the Court
would be justified in reversing the Order without remand.
5. That a new trial be ordered to accord Erickson his due process rights to provide evidence.
(From this point on it must be considered whether the government's misconduct has incurably
infected the prosecution.)
6. That the Order be reversed with remand.
7. That the case be remanded for the taking of additional evidence.
8. In the case of a new trial, a prayer that the following stipulations be made:
A. That the new Complaint be simple and concise; B. Evidentiary hearings be held;

B. A Preliminary Hearing be held before trial;
C. The hearings be conducted by an employed, disinterested Hearing Officer;

D. An admonition that the Board must respond to Erickson's discovery requests;
E. All hearings to be held at the Idaho County Court House, which is only four miles from the
place of interest.
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I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge.

DATED this 27th day of December, 2016
CHAD R. ERICKSON, pro se

Chad R. Erickson L-7517
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VERIFICATION

STATEOFIDAHO
County of Idaho

)
) ss.
)

Chad Erickson, being first duly sworn, deposes and says:
That I am Chad R. Erickson, the Respondent in the above-entitled action; that I am
over the age of 18 and competent on the matters stated; that I have composed the above
Affidavit and know the contents thereof; and I certify that the same is true of my own
knowledge except where indicated otherwise.
I certify and swear, under penalty of pain and perjury, that the foregoing is true
and correct.

Chad R. Erickson
SUBSCRIBED AND SWORN to before me this 27th day of December, 2016

NOTARY PUBLIC
Residing in Kamiah, Idaho
My Commission Expires May 25, 2017
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CERTIFICATE OF SERVICE
The undersigned, a resident of Idaho County in the State of Idaho, hereby certifies that on
the 27th day of December, 2016, he caused a true and correct copy of the foregoing document to
be served upon the following as indicated:

Original:
Idaho CountyDistrict Court
320W. Main
Grangeville, ID 83530
Facsimile:208-983-2376

_LUSMail
Facsimile
_ _ Hand Delivery
Email

Michael J. Kane
Michael Kane & Associates, PLLC
1087 W. River Street, Ste. 100
P.O. Box 2865
Boise, ID 83701-2865

US Mail
Facsimile
_ _ Hand Delivery
___x_ Email: mkane@ktlaw.net

Mr. Keith Simila, P.E.
__!._ US Mail
Executive Director
Idaho Board ofLicensure of Professional
Facsimile
Engineers and Professional Land Surveyo!.§__ Hand Delivery
_x_ Email: keith.simila@ipels.idaho.gov
1510 E. Watertower Street, Suite 110
Meridian, ID 83642

Chad R. Erickson
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--- ----------------, ,___
[AfTACHMENT "A" I
Chad Erickson <ericksonlandsurveys@g mai l.com>

Informal Request 1
2 messages
Chad Erickson <ericksonlandsurveys@gmail.com>
To: "Michael J. Kane" <mkane@ktlaw.net>, Kirlan Naylor <kirt@naylorhales.com>
Bee: Chad Erickson <ericksonlandsurveys@gmail.com>

Fri, Feb 5, 2016 at 2:03 PM

As an informal request I am in need of the following information:
1. Does the Idaho Board of Licensure of Professional Engineers and Professional Land Surveyors have
interpretations of their rules, as set forth in IDAPA 10.01 .02.003? If so please send me a copy of them.
2. Has the Idaho Board of Licensure of Professional Engineers and Professional Land Surveyors adopted court
procedure rules other than the Idaho Rules of Administrative Procedure of the Attorney General,IDAPA
04.11.01? If so please send me a copy of them.
Chad Erickson
ericksonlandsurveys@gmail .com
928-575-5710
Chad Erickson <ericksonlandsurveys@gmail.com>
To: "Michael J. Kane" <mkane@ktlaw.net>, Kirlan Naylor <kirt@naylorhales.com>
I have not yet received a response to this request.
(Quoted text hidden ]
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Sat, Mar 5, 2016at 11 :12AM

M

Gmail

1ATTACHMENT "B" I
Chad Eri ckson <ericksonlandsurveys@gmail.com >

Idaho Statesman Document
1 message
NewsBank - service provider for Idaho Statesman Archives
<idahostatesman@newsbank.com>
To: ericksonlandsuNeys@gmail. com

Sat, Dec 3, 2016 at 10:07

AM

Idaho Statesman, The (Boise, ID)
Idaho Statesman, The (Boise, ID)
as provided by The McClatchy Company
June 23, 2016

Four Idaho soccer teams left as Far West moves into knockout rounds
Author: Michael Lycklama, Idaho Statesman
Section: soccer
Article Text:
After starting the week with 215 teams, the US Youth Soccer Far West Regional tournament has eliminated more than
half of its teams after an off day Thursday, and quarterfinals in the U-13 through U-18 boys and girls groups begin Friday
at the Simplot Sports Complex in East Boise.
Four Idaho teams remain in the hunt for the state's second regional title. The Idaho Rush U-18 boys take on Crossfire
Oregon at 8 a.m., followed by the FC Nova U-18 girls at 10 a.m. against New Mexico's Rio Rapids.
The lndie Chicas U-13 girls face So Cal Blues at 10 a.m. , and the Boise Nationals U-16 girls wrap up Idaho's day at 2
p.m. vs. Utah's La Roca.
Championship matches follow Sunday, except for the U-19 girls division, which awards the title of its four-team
tournament Friday.
Copyright (c) 2016 The Idaho Statesman, All Rights ReseNed.
Record Number: 201606230001 KNRI DDERI DSTATES_f8e 753a73ddb91 b6885b3db7f78e22d2
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IATTACHMENT "C"

From: Nathan Dang [mailto:nathan@,accumtcsurveyon;.com]
Sent: Wednesday, November 19, 2014 I :41 PM
To: Steve D. Staab
Cc: Glenn Bennett; Rodney; Tom Ruby; Bob Jones; Bruce Smith; Clint Hansen; George Yerion; ISPLS OFFICE; Jeannie Vahsholtz; Jeremy Fielding; John Russell; Katy Dang; Mitch Christian; Rob
Stratton; Steve Frisbie; Thomas Taylor; Tyson Glahe; cl lc@ac-cng.com; Keith Simila; Jim Szatkowski
Snbject: Re: FW: AmeriSurv Today: New issue; A Trifccta Equals a Perfect Storm?

All,

Thanks for the comments and discussion. I put forth the idea for a rebuttal to Mr. Erickson's rant on a request from Keith Simila. I think there is merit in expressing our
opinion and I think it can be done with grace and dignity.

Nate

On Wed, Nov 19, 2014 at I :25 PM, Steve D. Staab <sdstaab@lcsc.edu> wrote:
I agree 110"/o with Mr. Bennett and in his last sentence that is what we are trying to do by inviting all local surveyor' s to our meetings. At least they show up the maj ority of the
meeting' s while our members are hit and miss . I want them to know that, to paraphrase our President, "we aren ' t smart enough to know what we need" . We also know if there is
opposition out there to ow· ideas and think about combatting them.

BRIEF FOR JUDICIAL REVIEW 59 of 66

362

F-.-om: Glenn Bennett [mailto: gbennett@civilsurwy .net)
Sent: Wednesday, November 19, 2014 12:17 PM
To: Rodney; 'Tom Ruby'; 'Nathan Dang'
Cc: 'Bob Jones'; 'Bruce Smith'; 'Clint Hansen'; 'George Ycrion'; 'ISPLS OFFICE'; 'Jeannie Yahshohz'; 'Jcn:my Fielding'; 'John Russell'; 'Katy Dang'; 'Mitch Christian'; 'Rob Stratton'; Steve D. Staab:
'Steve Frisbie'; Thomas Taylor'; 'Tyson Glahe'; elle@ac-eng.com: 'Keith Simila'; 'Jim Szatkowski'
Subject: RE: FW: AmcriSurv Today: New issue; A Trifccta Equals a Perfect Storm'?

I aµrt."1..' 100"11 with Rl,dnt."y l'n qunlt.' Curt Sumner from c:arl1er in tile \\eek ··fl ne,er po.1y, tn gel down 111 the mud,, ilh a pig You only :!el dirt) and the p1: lo,r:-. 11.·· I helic,e \lr
Fnl'k..,on is ,cckmg a1tcnt10n {ma) lx.· he wa ... n ·1 hugged enough as a child) and hop1..·~ to gcnt..· ratc- .i re-action or rc~pon,c I think our o~jcct1,c, arc hcttL'r llll'l 1f we noti: hi... nh:1ccti,nh
and he prepared to tkl'c.:-nd our lcghla11011 bt.·fo11.: the kgi....laturc- at rhc proper 11111c. \\"L' should also contmw.: to .,_•durat1.· other surn:yors and mn kgislawr ... on what w1..· an: trying to
a1..·comph:-.h wnh th:.· kgi-.l:111011 . fl'\\.(' Jn it pn1p('rly. th..:-) \\ Ill -..1..·1.· Mr Fric1'-..on for\\ hat he 1s . I hcl1cn.· that 1f Wt: n:-..pnnd to h11n wt:\\ Ill only lip nur hand an<l g1'-·e him time to
or~ani1c a rchu1ul of h1-.. tl\\ n.

Keith has already commented on how the IBPE&PLS is discussing how to address the ··boundary surveying.. portion of the experience requirement so I won·t reiterate it. Howe ver. I
w ill add that the Boa rd takes their job of evaluating and the granting of licenses to individuals very. very seriously. We generally have 10 or 15 non-standard applications to review at
each meeting and will spend the better part of a day doing so. Some have been denied or continued because of deficiencies in education or experience . Others have been asked to
appear before the Board or phone in for interviews to gain a bener understanding of their credentials. I would expect no difference in how surveyor appl icants were reviewed should
the proposed legislation pass. If an applicant was heavy in construction or mapping surveys and showed a minimal amount of actual boundary surveying, I would expect the Board to
deny or continue until they have de monstrated that they have acquired the necessary experience.

Brue Smith's earlier comment was spot on. This legislation brings what the vast majority ofus are already doing in our practices under the umbrella of land surveying. With this
change --1and surveying" will no longer just refer to boundaries, it will include everything we already do. We will need to adjust our thinking about a Land Surveyor is.

I have also heard comments over the past few months that this legislation will increase liability to surveyors because it brings mapping, construction staking, etc . under the wing of
land surveying. In my opinion, this is incorrect. If you are doing this type of work now, you have already assumed the liability and it is attached to you whether you like it or not. If
you think this isn' t so, go stake some curb wrong and have it tom out and replaced or produce a topo drawi ng that is incorrect and quantities are wrong based on what you provided. I
guarantee you that your client and their attorney will beg to differ.

To sum it up. I think our best strategy is to take advantage of every opportunity to educate fellow surveyors and our legislators on what the proposed change really is and what it will
do. We should a lso be prepared to appear before the committees to rebut and defend any objections to the proposed legislation.

Glenn Bennen. PLS

From: Rodney [mailto:rodney@ dioptrageomatics.com]
Sent: Wednesday, November 19, 2014 11 :44 AM
To: 'Tom Ruby' ; 'Nathan Dang'
Cc: 'Bob Jones' ; 'Bruce Smith'; 'Clint Hansen' ; 'George Yerian' ; Glenn Bennett; 'ISPLS OFFICE'; 'Jeannie Vahsholtz'; 'Jeremy Fielding'; 'John Russell'; 'Katy Dang'; 'Mitch
Christian'; 'Rob Stratton'; 'Stephen Staab'; 'Steve Frisbie'; 'Thomas Taylor'; 'Tyson Glahe'
Subject: RE: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?

I understand first reaction is emotional but may I suggest we be patient before we jump into a fight that has no merit.

One man's opinion (and it is just that) does not detract from the overwhelming support for this issue.

The article is full of misunderstanding, uninvolved / uneducated opinion and theatrical hearsay.

The arrogance of Mr. Erickson is obvious. His assumption that a judge would be concerned whether the expert witness has read American Surveyor or subscribes to the philosophy of
Jeff Lucas is laughable.

I would be interested to know if he is a paid member of ISPLS? Does he attend our conferences? For me, the first qualifying condition to have an valid opinion on any issue is to be
involved with the organizations that the issue impacts .

I think we should expect some opposition. That is natural. However the score is still: ISPLS Members (125) infavor and outsiders {I) opposed.
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Rodney Burch PLS

I>IC>P'I"RA.

www .dioptrageomatics.com

4737 Afton Place, Ste. B

Chubbuck, ID 83202
Office: 208-237-7373
Fax: 208-238-3385

From: Tom Ruby [mailto :TRR@lUB.com]
Sent: Wednesday, November 19, 2014 11:09 AM
To: Nathan Dang
Cc: Bob Jones; Bruce Smith; Clint Hansen; George Yerion; Glenn Bennett; ISPLS OFFICE; Jeannie Vahsholtz; Jeremy Fielding; John Russell; Katy Dang; Mitch Christian; Rob Stratton; Rodney
Burch; Stephen Staab; Steve Frisbie; Thomas Taylor; Tyson Glahc
Subject: RE: FW: AmcriSurv Today: New issue; A Trifecta Equals a Perfect Storm?

Count me in!
Tom

From: Nathan Dang [mail1o:nathan @accura1csurveyors.com]
Sent:Wednesday,November 19, 2014 11:07 AM
To: TomRuby
Cc: Bob Jones; Bruce Smith; Clint Hansen; George Yerion; Glenn Bennett; ISPLS OFFICE; Jeannie Vahsholtz; Jeremy Fielding; Jobn Russell; Katy Dang; Mjtch Christian; Rob Stratton; Rodney
Burch; Stephen Staab; Steve Frisbie; Thomas Taylor; Tyson Glahe
Subject: Re: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?

Who wants to write the rebuttal? Or help me write the rebuttal? Rob and Steve we need your help up north. Please contact me as soon as possible.

Nate

On Wed, Nov 19, 2014 at 11:04 AM, Tom Ruby <TRR@jub.com>wrote:
From the article "your profession needs your involvement". I completely agree Mr. Erickson. Where have you been for the last two years? Two years in which we were
begging for involvement? A time during which your complaints could have been addressed, you sat in silence.

The scenario presented in the article begs the question: If the board were to allow someone to sit for the exam with no boundary experience (which they wouldn't) how
on earth would such a person pass either the fundamental or the principles and practice exam?

ALL of you in Legislative Districts Six and Seven just got a larger burden placed upon you to reach-out and make sure your legislators understand the REAL issues at
hand.

Tom
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From: Nathan Dang [mailto:nathan@accuratesurveyors.com]
Sent: Wednesday, November 19, 201410:49 AM
To: Bob Jones; Bruce Smith; Clint Hansen; George Yerion; Glenn Bennett; ISPLS OFFICE; Jeannie Vahsholtz; Jeremy Fielding; John Russell; Katy Dang; Mitch
Christian; Nathan Dang; Rob Stratton; Rodney Burch; Stephen Staab; Steve Frisbie; Thomas Taylor; Tom Ruby; Tyson Glahe
Subject: Fwd: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?

Please distribute the link to this article to the membership.

Nate

--------- Forwarded message ---------From: ISPLS < info@idahospls.org>
Date: Wed, Nov 19, 2014 at 10:46 AM
Subject: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?
To: "Nathan Dang (Nathan Dang)" < nathan@accuratesurveyors .com>, keith .simila@ ipels.idaho.gov
Chad & Linda Erickson's story, "The Fox is Guarding the Henhouse," can be found at this link.
http://www.amerisurv .corn/content/view/1 3254/153/

Katy Dang
Executive Director
Idaho Society of Professional Land Surveyors
katy@idahospls.org
(208) 658-9970
www.idahospls.org

From: editor@Amerisurv.com [mailto:editor@Amerisurv.com]
Sent: Wednesday, November 19, 2014 4:01 AM
To: info@ idahospls.org
Subject: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?

This newsletter for November 19, 2014 will be archived at
http://www.amcrisurv.com/ncwslcncr/ 19N0V2014.htm

News I Current Issue / Archives / Photos / Subscriptions / eMagazine
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IATTACHMENT "D"j

a

Chad Erickson <ericksonlandsurveys@gmail.com>

FW: Response to out phone conversation of 6-3-2015
5 messages
Kirtlan Naylor <kirt@naylorhales.com>
To: "ericksonlandsurveys@gmail.com" <ericksonlandsurveys@gmail.com>
Cc: Trish Wassmuth <tjw@naylorhales.com>

Wed, Jul 8, 2015 at 11:46 PM

Here is the email.
Please respond Friday. I presume you won't need a lot of time to review this proposal.

Kirtlan G. Naylor
Direct 208 947-2070

NAYLOR&. HALES, P.C.
'150 \ 'EST f,.'lr r •)CK sr. ~IIITE (.I C, e,11sc: ,

~37J2

This email is a confidential communication .
If it was sent to you mistakenly,
please notify me and destroy your copy.

From: Kirtlan Naylor
Sent: Wednesday, July 01, 2015 6: 10 PM
To: 'chadreri ckson@yahoo.com'
Cc: 'Keith Simila'; Jim Szatkowski; Trish Wassmuth

Subject: FW: Response to out phone conversation of 6-3-2015

Chad, in response to this email, I need to follow up and move this matter forward.

1. In your email 12-20-11 (sic) attached, you reference some attachments, which I do not have nor did you
send. If you think them beneficial, send them.

2. Even in that email you say "Even now I cannot say with certainty where the SW corner of Section 24
should be since that work and funding was not given to me." But if that is the 2010 corner you now tell me
you are certain about, I'm confused.
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3.

I will agree with you that 1/lb· · corners do not require Corner Records.

4.

You still are required to fi le a corner record.

5. Yo ur even current quoted comments in the press about surveyors and your client are problematic and I
will be addressing those with you in a proposed stipulation to resolve this matter.

I propose amending para 3 as follows, subject to approval by my clients:

3. This matter involves work performed by Respondent with regard to survey S-2958 Instrument
Number 473278, referencing the southwest comer of Section 24 and the west¼ of Section 24,
Township 30 North, Range 3 East (T30N R3E), Boise Meridian, Idaho County, Idaho, you
acknowledged that the comers you set in a recorded survey were "bogus" and referenced as
"my weak position," and "the aerial photos disproved the evidence and reasoning that I used," all
without making a corrective action in the field and failing to record amending documents in
violation of IDAPA 10.01.02.005.02, Standard of Care and Idaho Code § 55-1904.

You also

failed to file a Comer Record for the South Quarter Comer of Section 23, as required by Idaho
Code § 55-1604 and Idaho Code § 54-1227 requiring a magnetically detectable monument at all
unmonumented comers field located.
6. Recently, Staff has re-evaluated the fines that are extended in offering to settle matters, and in this type
of violation, it would normally be a Reprimand and $1,500. We have proposed to resolve this for
admonishment (less than reprimand), but at this time the offer to settle for $250 is withdrawn. We would
now offer to settle this for $1,000, and require you to file the Corner Record.
7. W e would also require a retraction/apology for your public comments regarding your forme r client and
so me of the quoted comments in a recent article that continue to put the profession in a ne
can discuss th is further.

Please respond to this offer by July 7th .

Should you have any questions or alternative resolutions, let me know.

Regards,

Kirtlan G. Naylor
Direct 208 947-2070
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NAYLOR~ HALE!>, P.C.

This email is a confidential communication.
If it was sent to you mistakenly,
please notify me and destroy your copy.

From: Chad Erickson [mailto:

]
Sent: Thursday, June 04, 2015 12:19 AM
To: Kirtlan Naylor
Subject: Response to out phone conversation of 6-3-2015

Today we discussed your e-mail of this date, which referred to and amended your letter of May 22, 2015. I have copied, annotated and
attached today's e-mail. The annotations address the three issues contained in "paragraph 3".

It was acknowledged by both of us that the Walker complaint probably wasn't going anywhere .

I've also attached an e-mail from 12-20-2011 that explains the use of such words as "bogus, my weak position and disproving" by me in
reference to my SW comer of Section 24.

We also discussed the idea that my magazine writings were too inflammatory. I pointed out that I had long ago realized that professional
articles are seldom read by anyone because they are so boring. My goal is to write colorful articles while are also factual. Besides, I just rea d
about four medical innovation that were delayed , some as much as decades, by officials and regulations. These were : 1. the wash ing of
hands before surgery; 2 . anesthesia , 3 . yellow fever vaccine & mosquito abatement, and 4 . polio vaccine . Just like the survey profession
now, the public of these times were not served well by those in authority. Our profession needs bold people now to shake it up, to realize
that proper survey procedures emanates from court precedence, not state statutes or BLM manuals.

2 attachments
..- Nylor response to Erickson 1-3-2015 Annotated.pdf
591K

'=J

e-mail of 12-20-2011.pdf
641K
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IATTACrtMENT "E"

Subject:

RE: IPELS Erickson; email records and documents

From:

Kirtlan Naylor (kirt@naylorhales.com)

To:

kirt@naylorhales.com; ericksonlandsurveys@gmail.com;

Cc:

chadrerickson@yahoo.com; tjw@naylorhales.com;

Date:

Thursday, July 9, 201511:24 PM

Chad, see the email below without attachments. Trust me, you got these emails because you responded
in a very colorful way.

Kirt

From: Kirtlan Naylor
Sent: Thursday, July 09, 2015 2:05 PM
To: 'ericksonlandsmveys@gmail.com'
Cc: 'chadrerickson@yahoo.com'; Trish W assmuth
Subject: IPELS Erickson; email records and documents

Chad,

I am in receipt of your July 9 email at 12:39AM. (copy of which is attached)

You assert you never received an offer to settle for $250. However, If you look at the email from you to
my Legal Assistant, Trish, dated May 24 and attached hereto "Re: IPELS/Erickson" (note there are 2
different emails with that name), you state: "I have taken the time to review your correspondence and Stipulation Order
and find them to be little better than a $250.00 shake down attempt by armed thugs, certainly not the work of professionals."

I am copying to you just a sample of the emails we have exchanged. I'm not sure why you don't recall these communications.

I have attempted to resolve the matters addressing violations ofIPELS statutes/rules with you, and frankly it is not a significant
issue. However, you seem to want to make it so.
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DEC 2 9 2016
MICHAEL J. KANE
MICHAEL KANE & ASSOCIATES, PLLC
4355 West Emerald Street, Suite 190
Post Office Box 2865
Boise, Idaho 83701-2865
Telephone: (208) 342-4545
Facsjmile: (208) 342-2323
Idaho State Bar No. 2652
ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

IN THIS DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

CHAD R. ERICKSON,
Respondent/Appellant,
VS.

)
)
)

Case No. CV 2016-45061

)

THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS
and KEITH SIMILA, in his capacity as
Executive Director of the Idaho Board of
Licensure of Professional Engineers and
Professional Land Surveyors,
Complainants/Respondents.

)

NOTICE OF FILING

)
)
)
)
)
)
)

TRANSCRIPT

)
)

----------------)

COME NOW the Complainants/Respondents, THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, by and through their attorney of record Michael J. Kane of the firm Michael
Kane & Associates, PLLC, and hereby provide notice that the Transcript of the administrative

NOTJCE OF FILING TRANSCRIPT - P. I
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proceedings occurring on June 20, 21 and 22, 2016, was sent for lodging to this court on November

l, 2016. Complete copies of the Transcript and Notice of Lodging Transcript were provided to
each party on November 1., 2016. No objection having been made, the Transcript is hereby
considered settled and filed.

DATED this!lrday of December, 2016.

MICHAEL KANE & ASSOCIATES, PLLC
BY:

MICHAEL J, KANE
Attorneys for Complainants/Respondents

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on tbe ~ a y of December, 2016, I caused to be served a
true and correct copy of the foregoing document by the method indicated below and addressed to
the following:

Chad Erickson
2165 Woodland Road
Kamiah, ID 83536
[Email: erickson land.surveys@gmail.com ]

_XX_U.S. Mail
_XX_Email

~AA~
MICHAEL J. KANE

NOTICE OF FILING TRANSCRIPT - P. 2
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IDAHO COU NTY DIS TR ICT COURT
l'l · u
FIL ED
..p
AT O 0--c:, O'CLOC K- L _ .M.

MICHAEL J. KANE
Ml~HAEL KANE & ASSOCIATES, PLLC
4355 West Emer.ald Street, Suite 190
Post Office Box 2865
Boise, Idaho 83701-2865
Telephone: (208) 342-4545
Facsimile: (208) 342-2323
Idaho State Bar No. 2652

DEC 29 2016
~

KATHY M. ACKERMA N
OF oo ,R1c,q&ouRT
4 _,., f l ,
DEPUTY

ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

IN TlllS DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO. IN AND FOR THE COUNTY OF IDAHO

CHAD R. ERICKSON,
Respondent/Appellant,
VS.

)
)
)

Case No. CV 2016-45061

)

THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS
and KEITH SIMILA, in his capacity as
Executive Director of the Idaho Board of
Licensure of Professional Engineers and
Professional Land Surveyors,
Complainants/Respondents.

)
)
)
)
)
)
)
)
)
)

NOTICE OF FILING
AGENCY RECORD

----------------)
COME NOW the Complainants/Respondents, THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, by and through their attorney of record Michael J. Kane of the firm Michael
Kane & Associates, PLLC, and hereby notify the Court and all patties that the Agency Record in
the above-entitled matter was mailed to the court for lodging on November I, 2016.
NOTICE OF Fl.Ll~G AGENCY RECORDS - P. 1.
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Respondent/Appellant objected to the record and moved to augment the record.. The court held a
hearing on the Motion to Augment the Record on December 5, 2016, and issued its ruling on
December 13, 2016. The Supplement to the Agency Record was mailed to the court for lodging on.
December 13, 2016. All parties have received complete copies of the record and any supplements
to the record.
The court having ruled and no further objection having been filed, the Agency Record and
the Su.pp1ement to the Agency Record are hereby considered settled and filed.
11\.
DATED this
ctay of December, 2016.

.7-_f

MICHAEL KANE & ASSOCIATES, PLLC

BY: __

J/, 1~-_d_L}___JtTl
,..,,_

M ~ L J. KANE

Attorneys for Complainants/Respondents

CERTIFICATE OF SERVICE

""-

I HEREBY CERTIFY that on the@:_ day of December, 2016, I caused to be served a
true and correct copy of the foregoing document by the method indicated below and addressed to
the following:

_XX_ U.S. Mail

Chad Erickson
2165 Woodland Road
Kamiah, ID 83536

_XX_Email

[Email: eri.cksonlandsurveys(q),gmail.com.]

~AAF2'
I.iAEL J. KANE

NOTICE OF FILING AGENCY RECORDS - P. 2
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03/03

IDA HO COUNTY DISTRICT COURT
-J / FILED
f/1
AT i .u-, O'CLOCK _Q_ .M.

Ii. ..

OEC 3 0 2016
Chad R. Erickson L-7157
Erickson Land Surveys
2165 Woodland Road
Kamiah, Idaho 83536
Telephone No. (208) 935-2376,
(928) 575-5710 (cell)
ericksonlandsurveys@gmail.com
Pro Se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.
Chad R. Erickson
Respondent/Appellant, "Erickson"

,l/0001

vs.

CASE NO. CV 2016 44:587

Complainant, "Board"
THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professional Engineers and Professional Land
Surveyors.

Board Docket No. FY 11.11
CORRECTED
BRIEF FOR JUDICIAL
REVIEW

Complainant/Respondent, "Board"

TO: THE ABOVE-NAMED COMPLAINANT/RESPONDENT (Board), THEIR
ATTORNEY MICHAEL J. KANE, AND THE CLERK OF THE
ABOVE-ENTITLED COURT (Court) in support of the Respondent/Appellant's
(Erickson) Petition for Judicial Review dated October 11, 2016.
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ISSUES PRESENTED ON APPEAL
1. First amendment, did the board unconstitutionally silence Erickson?
2. Did the board violate Erickson's rights of due process as set out in the 5th and 14th
Amendments?

3. Are certain statutes and rules unconstitutional because they assert that licenses are a "privilege"?
See IDAPA 10.01.02.002 and LC. 54.1201.

4. Did the board violate due process in denying continuance?

5. Did the board violate due process in setting aside the Affidavit of Board's Prejudice, (R. 155-185)

6. Did the misbehavior of the board's expert witness impeach the entire agency head as being
unconstitutionally biased?

7. Was the board's standard of care void for vagueness?

8. To what extent may the court review de novo?

9. Was the Board Arbitrary, Capricious and did it Abuse Process before and during the hearing?
A. Badly formed Complaint, Finding of Fact, Conclusion of Law and Order, see 67-5248(1)(a)?
B. Failure to provide a viable forum?
C. Continued without the presence of the Defendant or his Counsel, see 67-5242(3) & (4)?
D. Failure to gather evidence?
E. Failure to grant justified continuance on March 9, 2016?
F. Did the Board Flout Statutes of Limitation?
G. Board's perjury at Badertscher's fence in altering "invitation to encroach".
H. Misrepresenting the abnormal nature of the Walker complaint?
I. Using the Bradertscher complaint in Finding of Pact when it was not notarized?

J. Misbehavior of Board Members in support of Expert Witness?
K. Injecting three issues?
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10. May the Record be augmented?

11. Was it unlawful for the Board to use the Deposition without ruling upon Erickson's Objection?

12. New Evidence. A change of mind and back again. Was Erickson remiss?

13. Board remiss in cancelling Preliminary Hearing?

14. Board in error because it failed to use the 1946 aerial photo and 1915 deed to resolve SW
comer of Section 24?

15. The Argument contains the discussion and rebuttal of the six remaining charges.
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STATEMENT OF THE CASE

Idaho Code 67-5279 sets out the scope of Judicial Review: " ... the court shall affirm the agency

action unless the court finds that the action was:
(a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency;
(c) made upon unlawful procedure;
(d) not supported by substantial evidence on the record as a whole; or
(e) arbitrary, capricious or an abuse of discretion.

On February 24, 2011 Mrs. Badertscher filed a complaint against Erickson (Ex 1.4). Erickson
responded with a full disclosure of survey plats and reports at that time. Despite determining, in
Nov. 2011, that the Edwards stone "apparently was incorrectly and previously located by Carl

Edwards ", the Board in 2015 elected to prosecute an opposite claim, that Edwards was correct and
Erickson was wrong. (See the Board's newsletter: https://ipels.idaho.gov/minutes/Minutes 11 11.pdf , middle of the second page. This newsletter is dated November 11, 2011.) Mrs.
Badertscher' s letter was not an affidavit but it was quoted extensively in the ensuing Complaint and
Finding of Fact as though it were fact. Nor was Mrs. Badertscher interviewed by the Board's
expert witness, John Elle.

On April 8th, 2015, Mrs. Dorothy Walker filed a complaint with the Board asking that criminal
charges be filed against six surveyors and one attorney. (At Ex. 1.5 see top of page 1 and bottom
of page 3.)

On May 22, 2015 (R. 434-442) of Supplement to Agency Record) the Board offered a Stipulation
and Order asking for $250.00. With no expansion in scope, on August 17, 2016 the Board issued
an order revoking Erickson's license forever.

Following are the Issues Erickson is asking the District Court to resolve:

1. First Amendment, did the Board Unconstitutionally Silence Erickson?
Erickson believes that the Board's actions, since November, 2014, have been to stop Erickson's
opposition to the Board's political ambitions by suppressing his exercise of Free Press. This belief
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is further advanced by the subsequent and frequent presence of passion, malice, fabrication of
evidence, and yes, even perjury by the Board.

On Nov. 14, 2014 Erickson, as a journalist listed as a contributing writer, published an article
exposing an attempt by Idaho Board of Li censure of Professional Engineers and Professional Land
Surveyors (Board) to remove the Land Boundary experience requirement from licensure. In
http: //www.amerisurv.com/PDF/TheAmericanSurveyor Erickson-FoxGuardingHenHouse NovDec20 14.pdf , which is an American Surveyor article, (R167-169), as he has in all 17 of his
articles, Erickson did violate one rule; he combined humor with serious writing. Since the 1867
innovation of this style, not many journalists have used it but all who do earn enmity from their
targets. However, if the Board is going to hang Erickson for this violation they will have exhume
and hang Samuel Clemens' bones from the same rope.

While it is accepted that Boards and District Courts rarely entertain constitutional issues, it must
also be acknowledged that at the upline courts this case will probably be decided upon the Board's
illegal suppression of Freedom of the Press. Land survey issues are a small thing in the sweep of
human events, but freedom of the press is not.

The Board's suppression of Erickson's right to Free Press had its beginning with a meeting of the
th

Lewis & Clark Chapter of the ISPLS on September 17 2014 where Keith Simila, Executive Director,
for the Board, blew in during his whistle-stop campaign to drum up support for the proposed
Board's 2015 legislation. In a very high-pressure sales pitch the attendees were informed that the
new legislation would remove the Land Boundary Experience Requirement from licensure, it was
for our own good, and we better get behind it. "No time for voting, or public comments" he said
as he passed out his lesson plan on how to persuade Congressmen to destroy our profession.

Simila was not impressed with Erickson's opposition that September lih evening and apparently
even less so when Erickson's magazine article came out on November 14, 2014. At this point Mr.
Erickson adopts R. 155-173 of said Affidavit as part of this Statement of the Case.
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Erickson's credentials, background and the background of the Walker survey are available in
Erickson's Affidavit In Support of Immediate Stay pages 1-14, submitted to this District Court on
October 11, 2016.

"The last right we shall mention, regards the freedom of the press. The importance of this consists
(oj) ... its consequential promotion of liberal sentiments... whereby oppressive officers are shamed or
intimidated, into more honourable and just modes of conducting affairs." (A) letter of the
Continental Congress to the inhabitants of Quebec, 1 Journals of the Continental Congress 108
(1774).

When a violation of a First Amendment rights is alleged, the reasons for dismissal... must be
examined to see if the reasons given are only a cloak for activity or attitudes protected by the
Constitution ... So the search is to ascertain whether the stated ground was the real one or only a
pretext... (A) carefulfacifinding is often necessary to know whether the given reason for
nonrenewal of a teacher's contract is the real reason or a feigned one. Board of Regents v. Roth
408 U.S. 564, 582 (1972)

When a State proposes to deny a privilege to one who it alleges has engaged in unprotected
speech, Due Process requires that the State bear the burden ofproving that the speech was not
protected. Board of Regents v. Roth 408 U.S. 564,583 (1972)

The fundamental freedoms ofspeech and press have contributed greatly to the development and
well-being of our free society and are indispensable to its continued growth. Ceaseless vigilance is
the watchword to prevent their erosion by Congress or by the States. The door barring federal and
state intrusion into this area cannot be left ajar; it must be kept tightly closed... Roth v. United
States, 354 US 476,488 - Supreme Court 1957

"The court is obliged... to reverse a decision

if substantial rights of an individual have been

prejudiced because the administrative findings, inferences, conclusions, or decision are "in
violation of constitutional or statutory provisions." H. & V. Engineering v. Bd. of Pro. Engineers,
747 P.2d 55, 58 (Idaho 1987)
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The Board has refused to disclose their communications, preventing these charges from being
further developed, see R-185 in Affidavit of Board's Prejudice. IDAPA 04.11.01.600 justified the
informal request.

"When this Court considers a claim that a statute is unconstitutional, we review the trial court's
ruling de nova since it involves purely a question of law." State v. Cobb, 969 P. 2d 244, 246 -

Idaho: Supreme Court 1998

The Board has so gravely defiled Erickson's constitutional rights as to require dismissal of the case
with prejudice, in its entirety.

2. Did the board violate Erickson's rights of due process as set out in the 5th & 14th
Amendments?
"The right to practice one's profession is a valuable property right. A state cannot exclude a
person from the practice ofhis profession without having provided the safeguards of due process".

Tuma v. Board ofNursing, 100 Idaho 74,593 P.2d 711, 714 (1979)

3. Are certain statutes and rules unconstitutional because they assert that licenses are a
"privilege"?
I.D.A.P.A. 10.01.02.002, line 12: "Such (practice) shall include the recognition that the practice
of. .. land surveying is a privilege ... "

LC. 54-1201, line 15: "The practice of. ..professional land surveying shall be deemed a privilege
granted by the Idaho board of licensure ofprofessional engineers and professional land surveyors
through the board ... "

The presence and application of the word "privilege" in statute, rule and practice has enabled the
Board to perceive itself as the unfettered god (or demon) ofldaho's surveyors, able to enact,
interpret, indict, prosecute, judge, condemn and revoke at will, with only the slightest bow and
wink at due process.

The Board is not alone in oppressing this last segment of society deemed without rights. It is a
perception and statement among some lawyers and judges that "state boards can do whatever they
want". However, this is not general, for the Kentucky Supreme Court in CURD v. LICENSURE
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FOR PROFESSIONAL ENG'R, 433 SW 3d 291,303 stated: "In allowing licensure boards to
police expert testimony, we do not provide a regulatory blank check. Our intention is not to
unleash licensure boards to sanction testimony simply because it may not fit neatly within the
current professional orthodoxy. " (Erickson recommends this case as on-point and exceptional in
both rarity and clarity.)

However, the effect for surveyors continually seeing the word "privilege" in their statutes and
rules, accompanied by the admonition to make it part of their practices, is to remove the slightest
thought that their license is a property that can only be removed by the Board with the utmost
conformity to due process ..

"The Court (US Supreme) has fully and finally rejected the wooden distinction between "rights"
and "privileges" that once seemed to govern the applicability of procedural due process rights.
Board of Regents v. Roth 408 U.S. 571 (1972)".. .408-583, also see The Demise of the RightPrivilege Distinction in Constitutional Law, 81 Harv.L.Rev. 1439 (1968)

It is Erickson's observation and opinion that the retention of the word "privilege" causes a plume
of influence that is unconstitutional. As long as the antiquated "privilege" clauses are retained, it
and whatever else is contained therein is unconstitutional.

"It is said that, since teaching in a public school is a privilege, the State can grant it or withhold it
on conditions. We have however rejected that thesis in numerous cases." Continued at 408 U.S.
583

"When this Court considers a claim that a statute is unconstitutional, we review the trial court's
ruling de novo since it involves purely a question of law." State v. Cobb, 969 P. 2d 244, 246 Idaho: Supreme Court 1998

4. Did the Board violate due process in denying continuance?
BACKGROUND: Ultimately the deficiency of evidence and Erickson's early departure are each the
cascading result of the Board's denial of Erickson's Motion for continuance on March 9th, 2016 (R. 7982). On March 8th (See R. 79-84) the Board had introduced another complaint and Erickson had asked

for additional time in which to investigate and report on the new complaint. Instead, two· days later
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(remember, communications with the Board are via e-mail and thus are nearly instantaneous), in great
arrogance the Board sent a scheduling order (R. 83-85) that was impossible to meet and still respond to
the Allan Scott complaint, particularly pleading deadlines for the Preliminary Hearing. Erickson then
sought an Interlocutory Review at District Court, which application was denied on June 13 th, 2016 and
received June 15th. The Board's final hearing had been ordered for June 20th • This unfair denial of
continuance is, according to I.R.C.P. 59(a)(l), grounds for a new trial. Each deadline problem that
th

followed had its origin in the denial of the March 9 Motion for Continuance, resulting in Erickson's
late night cramming for the final hearing and culminating in a medical/physical breakdown at the third
day of hearing.

Having had only five days to prepare for the Board's Hearing, Erickson was flat unprepared when he
arrived in Boise on June 19th • Those previous five days and nights had been filled with study and the
night of the 19th was no different. On the night of the 19th Erickson had only three hours of sleep
because he was preparing a motion and Affidavit of Board's Prejudice (R. 155-185) for the opening bell
on the 20th. As evidence of being unprepared, Erickson had no opening statement and few exhibits.
Monday night and Tuesday night each also saw about three hours of sleep. On Tuesday evening, while
climbing the stairs to the Hotel room, Erickson had a physical collapse, yet he stayed up again until 3:00
A.M. writing two motions for the morrow. But on the morrow Erickson was physically unable to
continue. He thought he could take it, but at 69, he could not.

Departure From Hearing for Medical Reasons: The Board's willingness to error, prejudice and
perjury are evident in the Introduction to the Finding of Fact (R-223, 3rd paragraph) the Board claimed
that Erickson "refus(ed) to make a defense (and) made no record ofhis reasons for leaving (the

hearing)". In rebuttal, in the transcript of the third day of the Hearing (Tr. 388:13-18) we read in part:
th

Erickson: "And another point, this was supposed to be a two day proceeding. I'm in my 70 year. I

have heart problems. And as intimated, I'm receiving phone calls at 2:30 (in the) morning (from
limited counsel). I've had three nights in a row now (of) three and four hours ofsleep. Frankly, I can't
take any more. I need a break." The Board's counsel, Michael Kane, was aware of Erickson's
condition, asking on Tr. 389:24: Kane: "Are you suggesting that this would adversely affect your

health ifwe continue today? Continuing on Tr. 390:1, Erickson responds
today ... it was already affecting me last night.

"If! don't get a break

IfI don 't get a break now ... " At this point Erickson did

have a breakdown, witnessed by Mrs. Erickson intervening at this point, the only time that she did
during the three days of hearing.
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The Board, in sending Erickson in this state for a one-on-one with the Board's attack dog, Tr. 390:23,
was irresponsible and aggravated the matter. Because of a lack of stamina due to age and sleep
deprivation, it was obvious to Erickson that ifhe remained at the hearing he would have a series of these
breakdowns, or worse. Erickson could not continue. Erickson medically had to leave.

Compounding the problem, Erickson was both the defendant and defense counsel. Erickson contends
that, by continuing the hearing without his presence, the Board deprived him of his constitutional right
to mount a complete defense (US v. Leo, page 188). In submitting its Record in its present state to the
District Court, the Board is presenting an incomplete case lacking Erickson's cross and defense. Upon
this incomplete record an appeal cannot possibly be heard fairly.

It should be noted that the Board was partly responsible for Erickson's medical crisis for two reasons:
1. The late nights of preparation were necessitated because Erickson was unprepared for the hearing,
and could not have been prepared with only five days available from the end of the Interlocutory Appeal
and the Board hearing. 2. In inadvertently, or by design, selecting the week when there would be no
hotel rooms available in Boise, Erickson was compelled to spend precious time in search and travel,
eventually finding hotel rooms in Mt. Home (see Attachment "B", Idaho Statesman Article on Soccer
Teams, June 23, 2016).

In continuing the Hearing without the presence of Mr. Erickson or his counsel, the Board was in

violation of LC. 67-5242(4), which provides for a "notice of proposed default order''.

In summary, all of the above troubles have cascaded down from the Board's unfair denial of the March

motion for continuance.

Pages 1-7 of Erickson's Motion to Augment the Record, submitted to this District Court on
November 23, 2016, is apropos and is herewith adopted.

"The magistrate's reasons for denying the continuance ... amount to 'an unreasoning and arbitrary
'insistence upon expeditiousness in the face ofa justifiable request for delay. Carman IL

This case is another example of the effect that public pressures are exerting upon Idaho's trial and
appellate judges to rush to trial and conviction due to an ever increasing rate of crime in this country
regardless ofthe damage to constitutional principles.
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Trial and appellate judges should be mindfal of the fact that while we have a duty to expedite all trials,
that the most fandamental safeguard ofour democratic way oflife under our federal and Idaho
constitutions is the honoring and implementation of the Bill ofRights. Each time a trial or appellate
court permits those rights to be eroded for the sake of expediency, our form ofgovernment is nudged
toward that which exists in totalitarian states. Would that Idaho's trial and appellate courts would take
a broader view of their responsibility to support and defend our constitutions

The failure of the Court ofAppeals to reverse this case constitutes manifest injustice and the case
should be reviewed by the Idaho Supreme Court. State v. Carman, 774 P. 2d 900,909, Id. Sup. Court.

"Rather than ... asking this Court to speculate as to whether the defendant was prejudiced by the trial
court's denial of a continuance or sanctions, the better practice is to move for a new trial in the district
court, pursuant to J.C.§ 19-2406 (5) or (7), taking that opportunity to present to the trial court... other
evidence... Such a post-trial measure would not only allow development of the necessary record for
appeal, but may obviate the need for an appeal by giving the trial court an opportunity to grant a new
trial... State v. Hawkins, page 32, 1998

Because of the unfair denial of the March 2016 motion for continuance, and its consequences, a new
trial is in order for this case.

5. Did the Board violate Due Process in setting aside the Affidavit of Board's Prejudice
(R155-185)
th

The Affidavit of Board Prejudice {155-185) on June 20

,

2016, in view of R. 170-173, was

rewarded with the removal of one member of the Board. Erickson contends that if one Board
member is in-your-face prejudiced, then there is an unconstitutionally high potential that the
entire Board is prejudiced. Such tribunals are wedded by group think and justice cannot be
protected by the removal of just one member. If one member is so prejudiced, the probability
that they are all biased is unconstitutionally too high. The behavior of the Board, particularly the
excessive passion present in the Conclusion of Law bears this out. See IRCP 59(F) - justifying a

new trial.
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"The inquiry is an objective one. The Court asks not whether the judge is actually, subjectively
biased, but whether the average judge in his position is likely to be neutral, or whether there is an
unconstitutional potential for bias."' Caperton v. Massey 556 U.S. 11 (2009) page 11. Continuing
on page 16: "On these extreme facts the probability of actual bias rises to an unconstitutional

level."

"There is furthermore, a risk that the judge 'would be so psychologically wedded' to his or her
previous positions as a prosecutor that the judge 'would consciously or unconsciously avoid the
appearance ofhaving error of having erred or changed position'." Williams v. Pennsylvania 579
U.S. (2016), page 7

A full dismissal with prejudice is justified here.

6. Did the misbehavior of the Board's expert witness impeach the entire Agency Head as
being unconstitutionally biased?
During the course of his examination as an expert witness, Mr. Elle gave opinions about the law
and made allegations against Mr. Erickson, acting more as a prosecutorial Board member than as
an expert witness. See Tr. 196-197, 220, 258-259, 278-279, 311-312, and 320. It is a known that a
judge may not set as a witness.

The truth of this statement is evident in the Finding of Fact and can be seen in the first five pages of
charge "G" wherein it is stated of the prosecutor's chief witness:
a. "The expert opined that Mr. Erickson had failed in his primary obligation to protect the

welfare of the public, and violated the standard ofcare." (R. 237:3-5);

b. "Based on this evidence, it was the unrebutted testimony of the expert that Mr. Erickson fell
below the standard of care" (R. 239:5-6).

''In particular, it is unwise and unwelcome (for expert witnesses) to express opinions about the law,
as the court will not have accepted you as an expert in the law, and regards it as something for the
lawyers and the judge to discuss." Ethical Issues in Being an Expert Witness, by Joseph B.
Kadane, 2004, third paragraph.

Erickson believes that a full dismissal is justified here.
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7. Was the Board's Standard of Care Void for Vagueness?
Lacking more than a one sentence definition, any use of the Board's Standard of Care will run
afoul of the lack of notice, which is an essential element in due process.

"We find nothing in the statutory definition - nor Board rules and regulations - which warned the
engineers that their acts would subject them to discipline. As a result the grounds upon which the
engineers were disciplined by the Board were unconstitutionally vague ... We conclude
that... unwritten standards based solely on the Board's "experience and expertise" unknown to
members of the profession and reviewing courts cannot survive due process scrutiny. Reversed. H.
& V. Engineering v. Bd. of Pro. Engineers, 747 P.2d 55, 61 (Idaho 1987)

"... notwithstanding the clear statement ofIC. §54-1422 (that the Board may) adopt... such rules
and regulations not inconsistent with the law as may be necessary to enable it to carry into effect
the provisions of this act... the Board has not over many years ever promulgated any rules and
regulations further defining unprofessional conduct." Tuma v. Board of Nursing, 100 Idaho 74, 593

P.2d 711, 715 (1979)

Erickson believes that a full dismissal is justified here.

8. To What Extent May the Court Review De novo?
Erickson's selection of a Review Standard of de novo is not so much a request as it is an
observation that each of the issues lodged herein qualify for review de novo. This is true whether
the issue is a constitutional issue, of which there are several, or that each survey complaint is based
upon new and illegal principles (which are always subject to review de novo. See Federal Circuit
Bar Journal, Vol. 11 #2, November 2002, page 13).

A. Hearing/Investigation Officer:
"... this Court will review the Board's decision with greater scrutiny when (the Board) does not
accept the hearing officer's recommendations" Ater v. Idaho Licenses, page 442. [There was

also an investigation performed by the Board in Erickson's case but the Board refused to
release it (see attachment "A"), which makes it difficult for the upline court to determine
standard of review. Erickson moves for a presumption that the recommendations of the
Investigation were not accepted, which justifies a de novo review standard on all points.]
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B. Incorporation by Reference:

"Whether and to what extent material has been incorporated by reference into a host
document is a question oflaw"(subject to review de novo). Advanced Display v. Kent State
Univ., 212 F.3d 1272, 12283 54 USPQ.2d 1673, 1680 (Fed. Cir. 2000)
C. Clear Errors of Fact

a. Statutes of Limitation: "Whether tolling of a statute of limitation has occurred
raises an issue of law involving ... review de novo," Weddel v. Sec'y Health.
b. New & lliegal Principles:

To claim that a Record of Survey, among other charges, must show ownership, are new
and illegal principles, requiring review de novo. See The Federal Circuit Bar Journal
which reads: "Cases that require a trial tribunal to select or fashion a new legal
principle truly receive the minimum of appellate deference. This is because, in these
cases, the trial tribunal is peiforming an appellate function: defining the law regardless
of the particular facts of the case. "
c. Incorporation by Reference:

"... this Court recognized the familiar rule that where lands are patented according to
such a plat,

the notes, lines, landmarks and other particulars appearing thereon

become as much a part of the patent... as if they were set forth in the patent." Robbins v.
County of Blaine 996 P.2d 813, 816 (2000)
d. Unrebutted:

In every case the Board stated that their charge was "unrebutted" but they were each time
in error on one point, sometimes two: 1. The charge was rebutted in Erickson's Answer
of January 14, 2015 (R. 36-58); 2. The Board's witnesses stated otherwise during cross
examination.

D. "When this Court considers a claim that a statute is unconstitutional, we review the trial

court's ruling de novo since it involves purely a question of law." State v. Cobb, 969 P. 2d
244, 246 - Idaho: Supreme Court 1998

9. Was the Board Arbitrary, Caprious and Abusive of Discretion on the following counts?

To use the Supreme Court's phrase for the following instances, this case smells like a fish that has
been dead and unrefrigerated for six days.
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A. Badly Formed Complaint, Finding of Fact, Conclusion of Law? 67-5248; IRCP 8 & 10.

B. Failure to provide viable forum (no motel rooms, see Attachment "B").
C. Continued without the presence of defendant or his counsel.
D. Failure to gather evidence.

IDAPA 04.11.01. 700
IRCP 59(a)(l)(g)

E. Failure to grant justified continuance.

Carman II, page 902

F. Did the Board Flout Statutes of Limitation.

IDAPA 10.01.02.011.01

G. Board's Perjury at Badertscher's Fence in altering "invitation to encroach" to "capitalize
upon", and stating that Erickson said Badertscher build the fence, when Erickson said no such
thing.
H. Misrepresenting the abnormal nature of the Walker complaint. Mrs. Walker wanted
criminal charges against six surveyors, not just Erickson? Ex. 1.5

I. Placing the Bradertscher complaint (Ex. 1.4) in the Complaint and Finding of Fact when it
did not meet the requirements of an affidavit (IDAPA 10.01.02.022.01; 54-1220(1)?

J. Board members were consistently interrupting Erickson's cross at critical points and
propping up their witness/fellow board member?

K. Injecting three issues that were not in the Complaint: George W. Ball 1897 Inspection
survey; Hunter Edward's stone at the West¼ comer of Section 25; and James Shannon's
1897 Special Instructions?

10. May the Record be Augmented?
I.A.R. 35(g): Real Property Disputes. In cases involving easements, boundary disputes, or

other types of real property disputes, the brief shall include a map, diagram, illustrative
drawing, or other document depicting (i) the lay of the land, (ii) the location of the parcels
or pieces ofproperty in dispute, and (iii) the location of any features of or on the land that
are pertinent to identify the matters in dispute, including but not limited to easements,
roads, trails, boundaries, markers, fences, and structures. The parcels, pieces and features
depicted shall be labeled so as to adequately identify them. The document shall be based
upon testimony or evidence in the record with citations to such supporting evidence.

Added to this would be whatever evidence is allowed de nova for error, unconstitutional,
arbitrary, etc.
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11. Was it Unlawful For the Board to use the Deposition without Ruling Upon Erickson's
Objection?
At Tr. 10:24-11:4 Erickson objects to the use of the Deposition but not the Deposition's Exhibits.
At Tr. 420:9-11 The Board acknowledged Erickson's objection to the Deposition.
At Tr. 421: 1-424: 12 Without acting upon Erickson's objection (Erickson was no longer present)
the Board read from the Deposition.
At Tr. 422:1-5, 17-18; 425:5 The Board acknowledges that it has intentionally taken excerpts out of
context out of the Deposition.

12. New Evidence - A change of mind, and back again.
When Erickson, in October 2011, initially read the newly obtained drum-scanned aerial image he
misinterpreted the image to indicate that his 2010 SW comer of Section 24 should be another 30'+
to the south. However, Erickson was not taking into account the½ width of the Duval Mine Road
that ran along the north side of the Stony Point School property. The extant north fence line is
marking the old south R/W line and not the north property line as supposed. Erickson's 2010 SW
comer of Section 24 is correct after all. Yellowstone v. Burgess sets forth that changes of mind
during the resolution of new evidence is the norm, even if it leaves and returns to the point from
which it started. Was Erickson and Wellington remiss in this? Yellowstone says not.

13. Board remiss in cancelling Preliminary Hearing?
As stated in IDAPA 04.11.01.51, the purpose of preliminary and evidentiary hearings is to
formulate or simplify the issues, obtain concessions of fact, and schedule hearings, etc. Contrarily,
the purpose of a deposition is to impeach witness. The Board held the latter but cancelled the
former, contributing to their cloud of delusion.

14. Board Fails to use 1946 aerial photo and 1915 distance tie to resolve the true, original SW

corner of Section. Was it in Error?

15 The following Argument contains the discussion and rebuttal oftbe six remaining
charges.
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ARGUMENT
SUMMARY OF REMAINING CHARGES & DEFENSES
Correlated to Findings of Facts Paragraphs A-H
12-21-2016

THE INTRODUCTION & DIMISSALS WITHIN FINDING OF FACTS, R. 222-229

DEFICIENCIES: The Introduction for the Finding of Facts (R. 222-224) acknowledged the
deficiencies of evidence in this case, and, taken as a whole, develops Erickson's claim that the case is
not ready for appeal and must at the least be remanded for the developing of additional evidence, or
reopening of the hearing, a retrial, or, based upon other deficiencies, a dismissal without remand.

In the following summaries Erickson will show by law and evidence that each of the remaining six
charges are unfounded. Also that each of the Board's charges contains new and illegal principles,
which justify a review de novo on appeal.

ERICKSON'S STANDARD OF CARE
Throughout the course of this survey, and its aftermath, Erickson has practiced the following:
1. Extensive research of the records;
2. Painstaking field investigations;
3. Identification and use of the best evidence available;
4. Conformation to the GLO/BLM manuals where ever applicable.
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A. Count One, Paragraph 4. - Lack of "Preliminary" - de novo Review

(R. 232)

VIOLATION: LC. 54-1215(3) {b) "The seal, signature and date shall be placed on all final
specifications, land surveys, reports, plats, drawings, plans, design information and calculations,
whenever presented to a client or any public or governmental agency. Any such (final) document
presented to a client or public or governmental agency that is not final or does not contain a seal,
signature and date shall be clearly marked as "draft", to distinguish it from a final document."
(c) "... The application of the licensee's seal and signature and the date shall constitute certification
that the work thereon was done by him... " (underline added)

CHARGE: Lack of "Preliminary": "There is no question whatever that the December 29, 2011,

report sent to Dorothy Walker by Mr. Erickson (R. 31) was not signed or stamped. Neither was it
marked "preliminary" ... indicating that the report was not to be relied upon. Any reasonable
person would view the report as final .. .It also appears that Mr. Erickson was hoping that his
clients would re-engage him ... "

METAPHOR: Suppose a District Prosecutor's assistant comes rushing into court just before

closing argument, breathlessly exclaiming, ''I got it, I got it. An affidavit from the defendant's
cellmate declaring that the defendant boasted to him of killing the victim, giving 24 typed pages of
gory detail about the stabbing and beheading!! 11 The Prosecutor enters the "affidavit" as evidence
and lays it on the Judge's desk. The Judge says, "But this affidavit isn't signed or notarized. 11
Picture the pandemonium that ensues when the Prosecutor, with a confident smirk, informs the
Judge, ''Any reasonable person would view the report as final. 11

DE NOVO:

To claim that the flawed LC. 54-1215(3) {b) requires that non-signed and non-sealed documents be
marked "preliminary'' is a new and illegal principle, requiring review de novo. At the Federal
Circuit Bar Journal, Vol. 11 #2, November 2002, Standards of Appellate Review in the Federal
Circuit: Substances and Semantics, page 13 of that article reads: "Cases that require a trial tribunal
to select or fashion a new legal principle truly receive the minimum of appellate deference. This is
because, in these cases, the trial tribunal is performing an appellate function: defining the law
regardless of the particular facts of the case.

11

"Whether tolling ofa statute oflimitation has occurred raises an issue of law involving ... review de
novo," Weddel v. Sec'y Health.
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BOARD'S ERRORS:

The Board errs in claiming that Erickson's report, Ex. 31, is a final document, and this because the
report lacks signature, seal and has a draft annotation in the form of a yellow highlighted note on
page 4.

Marvin Erickson v. Idaho Bd. of Registration, 203 P. 3d 1251,1253 - Idaho: Supreme Court 2009:

"The real character ofa written instrument is to be judged by its contents and substance, not by its
title." Also Swinehart v. Turner, 36 Idaho 450,452, 211 P. 588, 599 (1922)

The Board erred in treating the exchange of this request for re-engagement as falling under a
client/surveyor relationship.

DEFENSES IN LAW:

1. Because LC. 54-1215(3) is ambiguous as it is applied here, it is void for vagueness.

2. Erickson's survey plat and report were completed in July 2010. The legal requirement of the
Board was to show that a client/survey relationship still existed 17 months later when Erickson
presented the request for re-engagement to Mrs. Walker. The Board erred in this because there was
no client/surveyor relationship on December 29, 2011, as verified by the testimony of the
Prosecution's Witness, John Elle (Tr. 122:21); Executive Director Keith Simila (Tr. 322:19 and Tr.
361 :23); Prosecutor Kirtlan Naylor (Tr. 338:14) and the entire Board at R.232, lines 14 & 15. Thus,
by the Board's admission, the charge lacks the essential element of a client/surveyor relationship.

Erickson's request that he might be allowed to resolve new information, in the form a 1946 aerial
photo, has been turned into a charge of leaving work in an unfinished state.

3. Must all correspondence be sealed or marked preliminary? Even an Invoice? How absurd.

4. Statute of Limitations: The Board first became aware of the Section 24 situation from Mrs.
Badertscher's letter dated Feb. I, 2011 (see exhibit 1.4). However, the Board filed their complaint on
October 28, 2015, well past the two year statute oflimitation. See I.D.A.P.A. 10.01.02.011.01.
5. The words, "Any such document," in I.C. 54-1215(3) (b) equates to "Any final document

presented to a client that is not final must be marked draft. " This statute, as verbalized, is absurd.

BRIEF FOR JUDICIAL REVIEW 22 of 66

396

The Board's corollary, that "all unsigned and unsealed documents must be marked 'preliminary"' is
equally absurd and yields a harsh result. Payette v. Board, page 483 - Idaho: Supreme Court 1999
reads: "Where the language ofan ordinance is ambiguous, the court looks to rules of construction for
guidance and may consider the reasonableness ofproposed interpretations. Constructions that
would lead to absurd or unreasonably harsh results are disfavored."

Might we use Judge Hand's "proliferating of purpose"? Erickson believes that the intent of the
legislature in 54-1215(3)(b) is that all final documents are to be sealed and signed, however if it is
necessary to present them in a preliminary state, though signed and sealed, they shall also be clearly
marked "Preliminary." In no case was the intent that unsigned, unsealed documents must be stamped
"preliminary" since such a status was already obvious. This liberal interpretation is consistent with
the sentence that immediately follows it. "In the event the final work product is preliminary in
nature or contains the word ''preliminary", it shall be sealed, signed and dated as a final document if
the document is intended to be relied upon to make policy decisions ... " Such signed and sealed final,
yet preliminary, documents are common on the Engineering side of the Board but rare in the Survey
side.

Tuma v. Board of Nursing, page 716, an on-point case, finishes off this complaint by stating near the
bottom of page 716: "The principle consistently followed is that "a statute which either forbids or
requires the doing of an act in terms so vague that men of common intelligence must necessarily
guess at its meaning and differ as to its application violates the first essential of due process of law. "
And at 717: "Civil as well as criminal statutes must be sufficiently clear as to give a fair warning of
the conduct prohibited... "

See H. & V. page 58, an on-point case. The void-for-vagueness doctrine was defined as follows in
Wyckoff v. Ada County, page 1069: "A statute is unconstitutionally vague when its language does
not convey sufficiently definite warnings as to the proscribed conduct, and its language is such that
men of common intelligence must necessarily guess at its meaning. "

BOARD'S UNLAWFUL PROCEDURES:
1. The Board proceeded illegally, without a clear and fair rule, when it found that Erickson's
report, Ex. 31, was a final document and required a "preliminary" stamp. The charge is as
confused as the statute upon which it is based.
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2. The Board proceeded illegally when revoking Erickson's license without showing a
client/surveyor relationship. (Of course it could not be shown because none existed 17 months
after the plat was recorded.)

Marvin Erickson v. Idaho Bd. of Registration, 203 P. 3d 1251,1253 - Idaho: Supreme Court 2009:
"The real character of a written instrument is to be judged by its contents and substance, not by its
title." Also Swinehart v. Turner, 36 Idaho 450, 452, 211 P. 588, 599 (1922)

3. Exceeded time limitations.

PLEA:
Because of the Board's error in claiming that a client/surveyor relationship existed, because of
unconstitutional lack of notice, violation of time limitations, and use of new and illegal principals,
Erickson prays that this charge be reviewed de novo and reversed.
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B. Count One, Paragraph 5 - Grangeville Highway District Property (G.H.D.) - de novo
review (R. 232-233)

VIOLATION: LC. 54-1220, Gross negligence, incompetence and misconduct.
IDAPA 10.01.02.005.02, "Each Licensee and Certificate Holder shall exercise such care, sldll
and diligence as others in that profession ordinarily exercise under like circumstances. "
IDAPA 10.01.02.004.04 the standard of care is given an equally undefined equivalence of
"incompetence".
LC. 54-1220(1): Gross Negligence is defined as repeated negligence.

CHARGE: Grangeville Highway District property (G.H.D.): "Not showing the highway district
parcel on the record ofsurvey violates the standard of care. "(Redundant with Charge H.)

REVIEW DE NOVO
To claim that a Record of Survey must show ownership is a new and illegal principle, requiring
review de novo. The Federal Circuit Bar Journal reads: "Cases that require a trial tribunal to
select or fashion a new legal principle truly receive the minimum of appellate deference. This is
because, in these cases, the trial tribunal is performing an appellate function: defining the law
regardless of the particular facts of the case. "

"Whether tolling of a statute of limitation has occurred raises an issue of law involving ... review de
novo," Weddel v. Sec'y Health.

BOARD ERRORS:
1. The Board is in Error in claiming that Erickson was trying to pawn the G.H.D. property off onto
the Walkers. Even the Board's expert witness acknowledged that Erickson did not say that Walker
owned the G.H.D. property (Tr. 201:8-13).

2. The purpose of Erickson's Record of Survey #S-2958 (Ex. 1.2) is stated in its title block, "A
Dependent Resurvey of the Exteriors and Subdivisions of Section 24, T30N, R3E." Of course it is
Erickson who has the ability and right to clarify any ambiguity in the purpose. Erickson explains
that since his Record of Survey was a retracement of rectangular elements only, of course the
Grangeville Highway District (G.H.D.) property was excluded, and this because the G.H.D. has a
metes and bounds description. Erickson intended to show the G.H.D. property in a subsequent
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Record of Survey. The Board is in error to require ownership or metes and bounds parcels to be
shown upon Ex. 1.2.

When the location of the G.H.D. property was resolved in 2011, Erickson's client, Mrs. Walker,
wanted to own that property and could not if Erickson recorded his survey. Mrs. Walker
consequently terminated the client/surveyor relationship.

3. The location of the G.H.D. property, because of ambiguities, was unknown to anyone on the
date of the recording of Erickson's survey on July 27, 2010. After July 27, 2010, Erickson, using
collateral evidence such as fences and roads, did resolve the location of the G.H.D. property in a
clear and convincing manner and did prepare a preliminary Record of Survey for that property.
See Erickson's Exhibits Z-9 for a BLM example of matching the shape of record to collateral
evidence, but such was not known on July 27, 2010.

The Board was in error for ignoring the Standard of Care set by Carl Edward in 1996 on this
matter. Carl did not know where the G.H.D. property was either and consequently did not show it
upon his Record of Survey Ex. 3. 7.

4. The Board erred in not utilizing its own dismissal of charges on pages 3 through 8 of the Order
of August 17, 2016 (R. 224-229). Dismissal "D" states: " ... the Board does not feel there was clear

and convincing evidence that the welfare of the public was affected by Mr. Erickson's error. Put
another way, it does not appear that the highway district or anyone else suffered or could have
suffered any injury as a result of the error. The allegation in this paragraph is dismissed. " The
questions must be asked:
a. If the public could not have suffered any injury in Count "D", how could there be
negligence, misconduct or incompetence in this Count "B", which is the same event as "D"?
b. Where are the required repeated acts of negligence that equate to gross negligence as set
forth in 54-1220?

5. "Unrebutted": The Board claims, at Finding of Fact page 12 (R. 233), line 4, that this charge
was unrebutted by Erickson. The Board is in error, this charge was rebutted in Erickson's
"Answer" (R. 38). Also, at cross Tr. 197 to 201 Erickson did rebut the Board's claim, specifically
Tr. 198:12-18 and Tr. 201:8-24.
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DEFENCES IN LAW:
1. There are no statutes or rules that state that a Record of Survey is always an ownership map, or
that all ownership parcels must be shown thereon.

2. Standard of Care: Four other surveyors operating in the Grangeville area have treated Section
24, T30N, R3E in the same manner as Erickson, namely showing only the exterior and subdivision
lines and not showing the Grangeville Highway District property. So, the standard of care would be
the same as that used by Erickson. See their Records of Survey at Exhibit 3. 7; 13 .2; and Erickson
Exhibit Z-1 and Z-2.

3. Standard of Care By rule the standard of care is determined by comparison, yet no comparison
was taken on the subject and no reference was made in the Finding of Fact as to how the Board
came to its conclusion. No "Real Estate Comps" were given, if you will. The weakness and
misuse of such reliance on a "standard of care" is readily demonstrated by the fact that of the eight
surveyors working in the Grangeville area in the years 2010 to the present, seven are, or were,
under the charge of violating the standard of care. Where are the "comps" going to come from, and
. how is a surveyor to determine a reliable one? The next observation is that this prosecution of
nearly all of the surveyors in the Grangeville area smacks of the recurring animosity between
southern Idaho and Northern Idaho, between saints and gentiles.

In comparison, the Idaho State Bar only disciplines Lawyers for gross negligence or incompetence

if there is a conviction in court, as can be seen in Rule 501(b) of the Idaho Bar Commission. The
Idaho Bar Commission continues this standard at Rule 512(c) with the words, "A certified copy of

a judgment of Conviction constitutes conclusive evidence that the Lawyer committed the crime, and
the sole issue in any hearing regarding the Conviction shall be the nature and extent of the
Sanction to be imposed. .. "

The "standard of care" at the Idaho Survey Board is comparable to the State Bar's "Idaho Rules of
Professional Conduct", however, the Bar's Professional Conduct gives 66 pages of definitions, plus
an index. The Survey Board's standard of care definition at 10.01.02.005.02 is contained in one
short sentence.
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Notwithstanding the statement of I.C. 67-5201(19)(b)(iv) and IDAPA 10.01.02.003, that the Board
has written statements which pertain to the interpretation of the rules of this chapter, the Board has
not, over many years, promulgated rules, regulations or written statements to adequately define
negligence, incompetence, misconduct or standard of care. The Board has ignored the cases of
H.V. Engineering (1987) and Tuma (1979) which set the need for such detailing. Erickson's
repeated requests for copies of additional interpretations have gone unheeded (See Attachment
"A")

4. No clear warning. The enforcement of a "standard of care" rule which lacks a detailed
definition, and which relies upon standards determined after the event by canvassing Board
members, Investigators or expert witnesses, is always a violation of due process because it lacks
notice at the time of the event. Such violations of the Constitutions are always illegal, are always
reviewed de novo and are subject to reversal and dismissal of charges in their entirety without
remand. See H. & V. page 59 and 61, which reads: "We find nothing in the statutory definition -

nor Board rules and regulations - which warned the engineers that their acts would subject them
to discipline. As a result the grounds upon which the engineers were disciplined by the Board were
unconstitutionally vague ... We conclude that... unwritten standards based solely on the Board's
"experience and expertise" unknown to members of the profession and reviewing courts cannot
survive due process scrutiny. Reversed. "

Because of the vagueness of all the charges, Erickson was not adequately forewarned of what
conduct would subject him to discipline, and thus this order should be reversed and not be eligible
for remand. See H. & V., page 58 which reads, "The court is obliged ... to reverse a decision

if

substantial rights of an individual have been prejudiced because the administrative findings,
inferences, conclusions, or decision are "in violation of constitutional or statutory provisions."

Tuma v. Board page 715: "... notwithstanding the clear statement ofJ.C. §54-1422 (that the Board

may) adopt... such rules and regulations not inconsistent with the law as may be necessary to
enable it to carry into effect the provisions of this act... the Board has not over many years ever
promulgated any rules and regulations further defining unprofessional conduct. "

5. Comparables. In all cases before the Idaho Board of Surveyors, Standard of Care charges require a
gathering of comparables to establish the "standard of care". Pitting one expert, Erickson, against
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50/50 expert witness John Elle (Tr. 37:8-16), is a "controversy'', not a "standard". See Ater v. Idaho,
page 442, which reads: "Because professionals differ on their ideas relared to appropriate treatment

methods, does not subsume that one method is a violation ... and one method is not."

Further, it is a long established principle that a judge cannot be a witness in a trial, therefore when John
Elle took the stand as an expert witness he should have done so without the cloak of presumed
correctness that comes with Board membership. See R 320: 13-16.

6. Investigation Establishes a Standard. In the early months of 2015 t\1e Board hired surveyor John
Russell to investigate the complaints by Mrs. Badertscher and Mrs. Walker and to return
recommendations to discipline or not to discipline Mr. Erickson. Despite a request (Ex. 26.g.1) and
numerous reminders, the Board has not furnished a copy of this investigation to Mr. Erickson. It is
therefore fair to presume that Mr. Russell's recommendations did not include discipline. Here is the
law and the facts:
a. The Board has not detailed the meaning of Standard of Care beyond the one sentence to be
found in 10.01.02.005.02;
b. The Board has ignored the warnings of H.V. Engineering (1987) and the Tuma (1979) that they
need to define their charges.
c. In this case of Erickson, the Board hired an Investigator to establish the standard and then kept
that standard a secret from Erickson and the up line courts;
d. The Board has chosen to instead establish the standard in Erickson's case by the testimony of
one very prejudiced expert witness, creating a controversy rather thau a standard.
e. In hiding the John Russell Investigation, Erickson was prevented from having a fair trial and the
up line courts are hindered in determining the appropriate level of re, ·iew (see Ater v. Idaho
Licenses, page 442): "... this Court will review the Board's decision ·with greater scrutiny when (the

Board) does not accept the hearing officer's recommendations").

7. Statute of Limitation. See Defense #3 of"A" above.

BOARD'S UNLAWUL, UNCONSTITUTIONAL, AND ARBITRARY PROCEDURES:
1. The Board has failed to show a rule requiring all Record of Surveys to be ownership maps.
2. The Board has acknowledged that neither Erickson, nor his plat, said 1hat Walker owned the
G.H.D. property (Tr. 201:8-13).
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3. Violation of time limitations.
4. Void for vagueness due to lack of notice in the Standard of Care.
5. Exceeding time limitations.

PLEA:
Because of the Board's unlawful procedures and violation of due process, Erickson prays that this
charge be reviewed de novo and reversed.

AUGMENTATION of Associated Maps, Drawings and Exhibits as Permitted in Land
Boundary Disputes as per I.A.R. 35(g).
In the spirit of the standard of care being determined by comparison to other surveys, Erickson
presents the following documents for discussion and augmentation of the record:
Ex. 3.7. Carl Edwards' Record of Survey#S-1177 of Section 24, performed on July 19, 1996.
Although not stated so, S-1177 is a survey of the section's exterior and subdivision lines only.
No G.H.D. property is shown. Also the G.H.D. and the Walker property and acreage are
shown combined in the same manner that Erickson chose to use.
Ex. 13.2. Hunter Edwards' Record of Survey #S-3204 (Ex 13.2) of the same Section 24,
performed on February 7, 2014 shows the G.H.D. property in the wrong location.
Erickson Exhibit Z-1. Record of Survey #3342 of the same Section 24, performed by Steve
Wellington on Oct. 13, 2015 is a survey of the section's exterior and subdivision lines only.
No ownership and no G.H.D. property are shown.
Erickson Exhibit Z-2. Record of Survey #S-3355, performed by Matthew B. Mayberry on
December 11, 2015, wherein Mayberry states in Surveyor's Note #2: "This survey is prepared
at the request ofDorothy Walker and her attorney. The purpose of this survey is to provide my
opinion of the location of the Southwest, West and Northwest corners of said Section 24, T30N,
R3E, B.M only, and not to determine ownership. "
Erickson Exhibit Z-3. Record of Survey #S-3390 of the same Section 24, performed by Pete
Ketcham on May 25, 2016, wherein Mayberry states under General Notes: "As per the request
ofmy client I have not broken down the section, but have drafted this ROS showing only the
perimeter of the section. "
Erickson Exhibit Z-10, which shows the use of the ''broken boundary method" to reconstruct
the location of a lost property. Erickson used this method to preliminarily locate the G.H.D.
property.
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C. Count One Paragraph 5.a & 9.a - Turmoil At Badertscher's Fence - de novo review (R. 233235)

(Redundant with Charge F & H.)

VIOLATION: Idaho Code 54-1220 andIDAPA 10.01.02.005.01

CHARGE: Badertscher's Fence: (paraphrased) In his Survey Report of July 27, 2010, page12
(see Ex. 5.a.l), Erickson was negligent and violated the standard of care in the form of
incompetence and misconduct for the following reasons:
1. "(Erickson made) statements offact, accusing the neighbors of capitalizing on an erroneous
survey to encroach on the Walker's land, as represented by the building of a fence." R-233, last

paragraph
2. "There is no evidence he (Erickson) interviewed Ms. Badertscher. "

3. "This information (Badertscher's letter) was unrebutted by Mr. Erickson."
4. Erickson accused Badertscher of building the fence, R-234, Line 32.

REVIEW DE NOVO:
A claim that all neighbors must be interviewed is a new and illegal principle, requiring review de
novo. The Federal Circuit Bar Journal reads: "Cases that require a trial tribunal to select or
fashion a new legal principle truly receive the minimum ofappellate deference. This is because, in
these cases, the trial tribunal is performing an appellate junction: defining the law regardless of
the particular facts of the case. "

"Whether tolling ofa statute of limitation has occurred raises an issue of law involving ... review de
novo," Weddel v. Sec'y Health.

BOARD ERRORS:
1. The Board is in error for claiming that Erickson didn't interview the Badertschers. Erickson,
accompanied by his survey assistant, did interview the Badertschers, twice. The Board was also in
error for implying that such an interview was necessary and this because when litigation is in
progress, as it was in this case, such interviews are always suspect of being self-serving. On a
parallel, Erickson often finds that 120 year old fences speak more authoritatively than 70 year old
residents.
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2. Board Witnesses Impeached. Keith Simila acknowledged that Erickson did not specifically
accuse the Badertschers of building the encroaching fence, Tr. 323:16- 324:11 and Tr. 325:8-25.
John Elle gets confused by terms he has never seen before, like "invitation to encroach" and tends
to treat them as a violation of the standard of care (Tr. 220:14- 221:4).

3. "Unrebutted": The Board claims, at R. 235, second paragraph, that this charge was unrebutted
by Erickson. The Board is in error, this charge was rebutted in Erickson's "Answer" (R. 38), also
at cross on Tr. 217:19 to 2021:4. Also see Tr. 278:23-279:13.

4. In switching the phrase "invitation to encroach" (Ex. 1.3, Page 11) with the phrase "capitalizing
on" (R-233, last paragraph), the Board tampered with evidence, gave false testimony and practiced
malicious prosecution.

DEFENCES IN LAW:
1. HEARSAY: The Badertscher letter quoted in the Finding of Fact is a rambling hearsay lacking
certification for acceptability as required in IDAPA 10.01.02.022.01 and 54-1220(1), thus the letter
is not a "Finding of Fact". Mr. Erickson objects to the inclusion of parts of the Badertscher letter
in the Finding of Fact.

2. Badertscher: On page 11 of the subject Survey Report (Ex. 5 .a. I) Erickson wrote, "My survey

regards the encroachments where fences were built to Edward's monuments and lines but
disregards any claims by neighbors who have not built fences to these lines." In using the word
"regard" Erickson was giving notice to the Walkers that there might be superior rights involved,
such as latches and estoppel. Mr. Erickson did show an encroachment onto the Walker property
just north of the West¼ comer of Section 24 (see exhibit 1.2) but did not state who made the
encroachment or in what form it took. In no instance was the name Badertscher used.

3. The Board's use of the words "capitalizing on" in the above charge, instead of Erickson's
"being enticed by", as found at the bottom of page 11 of Ex. 5.a.1, represents the Board's prejudice
through its willingness to alter evidence to the disadvantage of Erickson. To alter evidence, and to
present altered evidence, is chargeable under LC. 18-2601 and 2602. To see that Erickson is not
over stating the case, see R. 227, last paragraph, which reads: "Moreover the quotations in

paragraphs (26.a and 26.b of the complaint) do not conform to what was actually written in the
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exhibits given to the Board, and appear to be paraphrases of the actual language in the exhibits. "

The Complainant has a reliability problem.

4. Standard of Care: See Defense In Law #3-6 of "B" above.

5. Statute of Limitation. See Defense #3 of"A" above.

BOARD'S ILLEGAL AND UNCONSTITUTIONAL PROCEDURES:

1. The Board has failed to show that Erickson specifically named the Bradertschers as the builders
the fence and that the Badertschers were "capitalizing on" the situation. The Board just make
these things up.

2. The Board has failed to show that Erickson didn't interview Bradertscher.

3. The Board has failed to show that all neighbors to a survey project must be interviewed.

4. The whole charge is capricious and arbitrary and the lack of notice in its standard of care
renders the charge void for vagueness.

5. Exceeding time limitations.

PLEA

Because of the Board's illegal procedures and abuse of process, Erickson prays that this charge be
reviewed de nova and reversed.
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D. Count One, Paragraphs 7.a, 7.b, and 7.c - Lack of 3 Corner Records - de novo review
(R. 235)

VIOLATION: Idaho Code 55-1604: FILING REQUIREMENTS. A professional land surveyor
shall complete, sign, and.file with the... recorder... a written record of the establishment or
restoration ofa corner. This record shall be known as a "corner record" and such.filing shall be
made for every public land survey corner... which is established, reestablished, monumented,
remonumented, restored, rehabilitated, perpetuated or used as control in any survey... unless the
corner and its accessories are substantially as described in an existing corner record.. .

FINDING: Corner Records: "The evidence is undisputed that Mr. Erickson did not file comer
records as to three (3) separate comers shown in his record of survey, the S 1/4 comer, the NE
Comer and the SE Comer of Section 24. The evidence is unrebutted ... "

BACKGROUND: Two of the comers involved are "closing comers". These are comers created
when an existing section line is closed upon, intersected if you will, by a perpendicular line. The
old closing comer is the attempt 100+ years ago to monument the intersection point, which
invariably did not really fall upon the section line closed upon. Federal law holds forth (BLM
Manual §7-41-+7-49) that in 2016 if a surveyor finds that the old monument does not fall upon the
first line in time, he is to obliterate the 100+ year old monument and set a new one at the true
intersection point. State Common Law, however, holds forth that if property owners have been
relying upon the 100+ year old monument then the old monument is to be used and it becomes an
angle point in the section line closed upon.

REVIEW DE NOVO:
To require all public land survey (PLS) comers shown on a plat to be paired with a Comer Record,
without exception, is a new and illegal principle, requiring review de novo. To require a Comer
Record be composed for a PLS comer that was not used for control is a new and illegal principle.
To require that PLS comers, whose positional values are adopted from previous, credible sources,
be paired with a new Comer Record is also a new and illegal principle, requiring review de novo.
To require that Closing Comers be resolved according to Federal law rather than State common
law is a new and illegal principle requiring review de novo. See the Federal Circuit Bar Journal.
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"Whether tolling of a statute of limitation has occurred raises an issue of law involving ... review de
novo, " Weddel v. Sec'y Health.

BOARD'S ERRORS:

1. "Unrebutted": The Board claims at R. 235 that this charge was unrebutted by Erickson. The
Board is in error, this charge was rebutted in Erickson's "Answer" at R. 39.
2. Exceeded time limitations.

DEFENCES IN LAW:
1. There are stated and unstated exceptions to LC. 55-1604:

a. Non-public land survey comers (most aren't).
b. A visited but "not used for control" monument. (The Sl/4 corner of Section 23 meets this

criteria because, though visited and shown, Erickson did not in any way use the Sl/4 of
Section 23 for control in setting the SW corner of Section 24.)
c. "Unless the comer and its accessories are substantially as described in an existing comer
record."
d. A comer whose positional value is obtained from reputable previous surveys without further
field investigation.
e. A closing comer, such as the NE and SE comers of Section 24, when resolved under state
common law does not require a new monument in a new position, therefore there is no
requirement for a Comer Record. The southeast and northeast corners of Section 24 meet

the criteria of d. and e.
f. Standard of Care. Other surveyors operating in the area have also accepted Carl Edwards'
positions for the NE and SE comer of Section 24 without actually visiting the comers or setting
closing comer monuments or filing Comer Records. These other surveyors are: Hunter Edwards
(Ex. 13 .2) Steve Wellington (Erickson Exhibit Z-1 ), Matthew Mayberry, (Erickson Exhibit Z-2) and
BLM surveyors.

2. There are no statutes or rules that, without exception, require all survey comers shown on a
Record of Survey be paired with a comer record.

3. On the NE and SE comers of Section 24 the question arises as to where the two Closing Comers
are. Currently there are two positions at each comer, one monumented about the year 1880 and the
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other a newly calculated position about 20 feet away. In this Section 24, at both the NE and SE
comers, we know that property owners and their surveyors have been relying upon the old stone
monuments since 1909. We know this by the recorded County Surveys. Such prescriptive efforts
are matter of law, not fact, and surveyors are justifiably reluctant to mark and monument these
determinations. It is my professional opinion that in this case the old monument, under state
common law, has become the "original" comer, should not be disturbed and the new calculated
position should not be monumented. Thus no new monuments are required. Thus no comer
records are required at the NE and SE section comers.

John Elle of the Board disagrees with this assessment but he is a PE/LS and has acknowledged that
he is a 50% surveyor, see Tr. 37:8-16. Erickson has been a full time Surveyor since 1970.

Incidentally, Michael Kane, counsel for the Board, has acknowledged at Tr. 282: 13-17 that LC. 312709 does not adopt the BLM Manual as controlling upon Idaho Surveyors, because in the words,
of Marvin Erickson v. Idaho Bd, "The real character of a written instrument is to be judged by its
contents and substance, not by its title ".

4. Statute of Limitation. See Defense #3 of "A" above.

BOARD'S ILLEGAL PROCEDURES:

1. The Board failed to show that Erickson used the South ¼ comer of Section 23 as "control", a
necessary element of55-1604.
2. In claiming that "showing" is the same as "controlling" the Board is claiming a new and illegal
principle, which certainly lacks notice.
3. The Board failed to show that Erickson must reject the 1880' s monuments at the NE and SE
comers of Section 24 and set new ones 20'± away, thus triggering a requirement for new Comer
Records.
4. Violation of time limitations.

PLEA

Because of the Board's use of illegal procedures and violation of due process, Erickson prays that
this charge be reviewed de novo and reversed.
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E. Count One, Paragraph 8.a - 4 Missing Corner Record Numbers - de novo review (R.
235)

VIOLATION: Idaho Code 55-1906(c): "The Records ofsurvey shall show... evidence of
compliance with chapter 16, title 55, Idaho Code, including instrument numbers of the most
current corner records related to the survey being submitted and instrument numbers ofcorner
records of corners which are set in conjunction with the survey being submitted... "

FINDING: Corner Record Instrument Numbers: "Mr. Erickson did not comply with this
statute since he did not evidence prior corner records as to the northwest corner, north ¼ corner,
and west ¼ corner ofsection 24 and the northeast corner ofsection 25. The evidence is
undisputed"

BACKGROUND: Erickson satisfied the required showing of instrument numbers by using the
long accepted principle of "incorporation by reference". In the legend of Erickson's Record of
Survey #S-2958 (see Exhibit 1.2) is a call for Survey Report #473277. On page 6 of Survey Report
#473277 (see Exhibit 5.a.1) are references to the following:
a. Record ofSurvey#S-42

(Ex 3.5),

b. Record of Survey #S-223

(Ex 3 .6),

c. Record of Survey #S-11 77, (Ex 3. 7),
d. Record of Survey #S-1920 (Ex 13 .1 ),

Evidenced on these referenced plats are the Comer Records for the subject northwest comer, north
¼ comer, and west¼ comer of section 24 and the northeast comer of section 25.

REVIEW DE NOVO:
1. "Whether and to what extent material has been incorporated by reference into a host document
is a question of law" (subject to review de novo). See Advanced Display v. Kent State.

2. To claim, as Mr. Elle apparently does, that a plat reference does not incorporate that information
upon the face of a plat, is a new and illegal principle, requiring review de novo. See the Federal
Circuit Bar Journal.

3. "Whether tolling ofa statute of limitation has occurred raises an issue oflaw involving ... review

de novo, "Weddel v. Sec'y Health.

BRIEF FOR JUDICIAL .REVIEW 37 of 66

411

BOARD'S ERRORS:
1. To claim, as the Board does, that a plat reference does not incorporate that information upon the
face of a plat, is an error and that claim certainly lacks notice.

2. "Unrebutted": The Board claims, at Finding of Fact R. 235, that the evidence was undisputed
by Erickson. However, this charge was rebutted in Erickson's "Answer" (R. 39) and at cross on
Tr. 224-225. Erickson did also rebut the Board's claim at Tr. 224:1-9; 19-25, also Tr. 225:1-4.

DEFENCE IN LAW:
1. Typo Error: The Board's expert witness repeatedly acknowledged, at R. 304:7, 23-25; and

306:7-14 that there was a typographical error. The Board's counsel stated, at R. 305: 1-3, that this
voided this paragraph. Erickson so moves.

2. Incorporation by Reference.

"Incorporation by reference is the act of including a second

document within another document by only mentioning the second document", USLEGAL.COM.
This concept is embraced in Idaho survey standards by:
a. The Board embraced Incorporation by Reference at page 8 (R 10) 5th paragraph of its
complaint;
b. By the standard of §9-43 of the BLM 2009 Manual (see Erickson Exhibit Z-11 and Cragin
v. Powell, 128 U.S. 691, 696 (1888),
c. Robbins v. County of Blaine 996 P.2d 813, 816 (2000): "... this Court recognized the

familiar rule that where lands are patented according to such a plat, the notes, lines,
landmarks and other particulars appearing thereon become as much a part of the patent...as
if they were set forth in the patent." Also Boucher v. Boyer- Md: "In sum we view this as a

reasonable application of the common law rule that a deed reference to a plat incorporates
that plat as part of the deed."

3. As part ofreviewing the record for a new project, all surveyors in this area visit the Comer
Record files at the Idaho County Court House. There, all Comer Records for any specific comer
are kept together. If you find one, you find them all. Revoking a surveyor's license because he
didn't show all the Corner Record Instrument Numbers upon the face of the Record of Survey is
silly. Certainly arbitrary and capricious, if not vicious.
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4. Statute of Limitation. See Defense #3 of"A" above.

BOARD'S ILLEGAL ACTIONS:

1. The Board has failed to discredit the universally practiced and accepted "incorporation by
reference".
2. The Board has failed to show that the subject Comer Records do not appear upon the face of
Erickson's Record of Survey by reference.
3. Placing such emphasis upon information that is readily available is capricious, if not silly.
4. Typographical error in Paragraph 8.a of the Complaint voids that paragraph.
5. Exceeds time limitations.

PLEA:

Because the Board failed to recognize the BLM Manual's standard, its own standard and the
common law standard of incorporation by reference, the board acted illegally when they claimed
that some Comer Record Instrument Numbers are missing from Erickson's plat. There being no
grounds for this complaint, the Board's Findings and Order are arbitrary, capricious and violates
due process. Erickson prays that this charge be reviewed de novo and reversed.

AUGMENTATION of Associated Maps, Drawings and Exhibits as Permitted in Land
Boundary Disputes as per I.A.R. 35(g):

Erickson Exhibit Z-11, which is the 2009 BLM Survey Manual §9-43, which relates to plat

references.
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F. Count Two, Paragraph 9.a (same as Item C above.)

(R. 236)

VIOLATION: IDAPA 10.01.02.005.01.

FINDING: Badertscher's Fence: Failed in primary obligation to protect the health, safety and
welfare of the public.

DEFENSE: See defense in Item "C" above.
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G. Count Two, Paragraphs 9.c and 10.a "These two counts deal with the central issue in the
case.", the S.W. Corner of Sec. 24 - de novo review

(R. 236-241)

VIOLATION:
IDAPA 10.01.02.005.01, Primary Obligation to protect the safety, health and welfare of the
public ... ;
IDAPA 10.01.02.005.02 Standard of Care: "Each Licensee and Certificate Holder shall exercise
such care, skill and diligence as others in that profession ordinarily exercise under like
circumstances."

FINDING: The Southwest Corner of Section 24:
1. Erickson rejected the original stone monument;
2. Erickson Changed his mind.
3. Erickson caused chaos among the neighbors.

REVIEW DE NOVO:
The following are entirely new and illegal principles, requiring review de novo: 1. To require,
without question, a marked stone as the original stone at the original comer; 2. To require that
survey plats and reports be filed at every step of survey resolution, and 3. That the actions of
surveyors should not cause turmoil. See the Federal Circuit Bar Journal.

"Whether tolling of a statute of limitation has occurred raises an issue of law involving ... review de
novo, "Weddel v. Sec'y Health.

BOARD ERRORS:
1. Highway Engineers are notorious for "guess and go". The 1922 Bureau of Public Roads
plan erroneously shows the Section comer to be at the southeast comer of the school property (See
Erickson Exhibit "H" where the pink circle is Carl Edwards stone). Carl Edwards' stone is
erroneously at the southwest comer of the school property. While they are both erroneous, as
evidenced by School deed Book 40, Page 8 (Ex. 52), that doesn't mean they are at the same point,
they are actually 104' apart. The Board is in error to state that the 1922 Bureau of Public Roads
plan accords with the Edwards stone.
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2. The location of the 1967 Grangeville Highway District (G.H.D.) property, see Ex 9.b.1 and
Erickson Exhibit "H", is tricky business, and had been unlmown until Erickson preliminarily
located it in 2011. Erickson utilized the BLM's 2009 broken boundary method at §7-54 and Figure
7-10 on page 177. See Erickson Exhibit Z-9. This section corner position is shown on "H" and is
perpetuated by an old fallen down corner rock buck. As can be seen on "H" the G.H.D. southwest
corner of section 24 is about 90 feet south of the Edwards stone (which is the pink circle). The
Board is in error to state that this survey accords with the Edwards stone.

3. The Board was in error to assert that Erickson "failed to look for, let alone consider, the 1920
Public Roads map" (R. 239, last paragraph). Erickson did use the 1921 Hwy Drawing (see Tr.
307:23 - 308:1-2) and the 1967 G.H.D. deed, but these, after careful study, had nothing to
contribute to the resolution of the SW Corner of Section 24, except to negate the Carl Edwards
stone.

4. Board Error and Impeachment of Board Witnesses: During the examination of the
Complainant, Keith Simila, at Tr. 326:16, stated "Before Mr. Erickson was hired, these disputes
existed." At recross at Tr. 320 John Elle acknowledged that there can be a difference of opinion as
to what the best evidence is.

5. "A farm implement cannot possibly mark a basalt stone", R. 239, line 12. Besides this
statement being an insertion (did not appear in the complaint) it is an error. Besides, plows and
discs do regularly mark stones and in the Grangeville area such are the bane of Land Surveyors.
Only surveyors from out of the area would think otherwise. See Erickson Exhibits U-+W.

6. Turmoil. At Tr. 326:15 the Board's Executive Director contradicted the Board by
acknowledging that this turmoil existed before Erickson came on board in 2010. This is further
evidenced by the 2009 Walker v. Hoiland case. The turmoil between Edwards' position and
Erickson's position for the SW corner is evident in other records dated 1902, 1921, 1963 and 1995
(see Erickson Exhibits C-+E). This turmoil is particularly evident where Carl Edwards 1996
Record of Survey #S-1177 (Ex. 3. 7). placed the south line of Section 24 out in the middle of the
Walker's field. The same can be said of Hunter Edwards 2001 Record of Survey #S-1920 (Ex.
13.1).
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Surveyors, in resolving land boundary issues, serve a quasi-judicial :function, at least provisionally.
Land boundary disputes and litigation almost always result in a disgruntled party, causing turmoil
if you will, even acrimony. This case is complicated enough, but there being a client who
wandered off in search of impressionable surveyors who would do her bidding is a wild card the
other players have trouble dealing with. Determining who has the high hand for that street is
nearly impossible for the Court because the most knowledgeable and capable surveyors are not
setting at the table. Consequently, Erickson and Wellington's properly re-established SW comer of
Section 24 is not even in play in Walker v. Hoiland.

7. Ball 1897 Examination Survey: The referenced Ball 1897 GLO Examination Survey is
outside the chain of survey and title and is an insertion into this case. An Examination Survey does
not attach to the face of a patent and this because the examination survey has no standing. In fact it
was not intended by the GLO/BLM that such surveys were ever to be seen by the public, as
evidenced by their not being available in the "public rooms". After seeing this Examination
Survey, I don't care ifI ever see another. There was nothing to be learned from it that wasn't on
the 1897 GLO Shannon survey. As suspected, actually as reported in the various GLO Annual
Commissioner's reports to Congress, the GLO investigator only visited a few of the comers and
lines, always the ones easy to get to, and they seldom measured any lines, just looked at the
comers. A good example of this is an account from about 1900, appearing in the local newspaper
for Pierce, Idaho, of an Examination surveyor returning from checking on township surveys to the
north. He announced to the populous what wonderful surveys they were and that the populous was
going to be well served by them. In 2016 those surveys aren't so hot, brother. The Board was in
Error to even bring up the Examination Survey.

8. Topo Calls: Though GLO topography calls should always be taken with a grain of salt, the
Board and Carl Edwards are in error for ignoring them entirely. The topo calls appearing on the
1897 GLO Shannon survey (Ex. 9.c.2) are quite good, adding credence to the topo call at the SW
comer of Section 24 (Ex. 9.c.2, page 20, lines 5-12). This topo call reports that the section comer
is 398' south of the top of an east-west ridge and 150 feet below it. The Carl Edward's stone is
only 140' south of the ridge and 14' below it. The Erickson/Wellington monument is 400'± south
of the ridge and 60' below it. Had the Board and Edwards given even a cursory review to the topo
calls, the Edwards stone would never have been accepted as the SW comer of Section 24.
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9. "Unrebutted": The Board claims, at Finding of Fact R 239, line 5, that this charge was
unrebutted by Erickson. However, this charge was rebutted in Erickson's "Answer" (R 39-40); at
cross at Tr. 237-238; 258-260; 264-276; and 304-308. The Board's witnesses were impeached; at
Tr. 284:8-15 the expert witness, John Elle, acknowledged that intermediate steps in resolving
survey issues need not be memorialized with a survey plat or report.

DEFENSE IN LAW:
1. In the third paragraph of R. 240 several inserted charges are made. Contrary to that paragraph,
in none of Erickson's plats or reports did he write that his "opinion was erroneous", nor did he
ever "assert that his survey report was bogus".

2. Motions to Disqualify Agency Head for Prejudice: Twice during the hearing Erickson
moved for the Agency Head to be dismissed for prejudice. One member, Glenn Bennet, was
removed. Another reason for the motion was that one of the members of the Agency Head (Mr.
Elle) was sitting as a witness for the prosecution. This was pooh poohed because "Mr. Elle would
not be interacting with the adjudicators", and besides the US Supreme Court said it was OK (no
citation given). The falsity of the Board's claim and assurances can be seen in the first five pages
of charge "G" wherein it is stated of the prosecutor's chief witness:
a. "The expert opined that Mr. Erickson had failed in his primary obligation to protect the

welfare of the public, and violated the standard of care." (R. 237:3-5);
b. "Based on this evidence, it was the unrebutted testimony of the expert that Mr. Erickson fell

below the standard of care" (R. 239:5-6).

In the 2004 theses, Ethical Issues in Being an Expert Witness, by Joseph B. Kadane, we read in
the third Paragraph: "In particular, it is unwise and unwelcome (for expert witnesses) to

express opinions about the law, as the court will not have accepted you as an expert in the law,
and regards it as something for the lawyers and the judge to discuss."

Making allegations oflaw or rule violations are actions appropriate to a Board member, or an
attorney, not an expert witness. An expert witness practicing law before a tribunal is unheard
of. An expert witness has no standing to make charges or allegations. But he did incriminate
the whole "complainant/investigator/prosecutor/adjudicator combination in one person"
process with his misbehavior and obvious prejudices.
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My, wouldn't all prosecuting attorneys like to have an expert witness who is married (Williams
v. Pennsylvania) to the adjudicator by groupthink (Wikipedia) and openly accuses the
defendant of violating specific laws. My, my, my. There are also dozens of instances of
evasiveness on the part of this "expert witness" and they are encapsulated and exemplified in a
short interchange at Tr. 237:12-Tr. 238:21. There is not even a sham of impartiality on Mr.
Elle's part, not even a pretense of being an impartial expert witness.

Another issue becomes apparent when we see the combining of the Board with Mr. Elle to
evade answering critical question. You can see this at Tr. 287:10-291:9. Just as Erickson had
Elle wriggling in the grip of his reason a Board member would interrupt the repartee. See Tr.
185:2; 204: 10-15 and 209:8-16. (see another tribunal at http://i.imgur.com/uB8IDSl.jpg ).

Erickson uses these incidents to again raise the claim and motion of disqualification of the
agency head for prejudice and violation of due process, this time in the form of a reversal
without remand.

3. The Board is in error because no statute or rule exists that states that a marked stone is prima
facia evidence of the original comer position, or that the stone is the original stone. Such a claim,
as the Board makes here, is a new and illegal principle lacking fair notice.

Erickson's standard of evaluating a marked stone before accepting it matches the standard of the
Board, see the last paragraph on page 16 of the Findings of Fact (R. 237). It also matches the 2009
BLM standard at §5-10 & 11, see Erickson Exhibit "Z- 1O". The Standard of Care for surveyors
operating in the area is readily apparent because so many have recently visited the SW Comer of
Section 24 and rejected Carl Edwards stone. These are Jeff Lucas (Ex. 46:10 §30.b), Steve
Wellington (Erickson Exhibit Z-1), Matthew Mayberry (Erickson Exhibit Z-2), and Pete Ketcham
(Erickson Exhibit Z-3). To this list can be added the 1922 Hwy drawing and the 1967 G.H.D.
survey (see Erickson Exhibit "H").

Three examples of where and when a marked stone should be rejected are as follows:
a. The stone currently marking the Sl/4 comer of neighboring Section 23, T30N, R3E.
Because of the deepness of the marks it is apparent that this is not an original GLO ¼ stone.
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Also, the non-conformance with reported County Survey bearings and distances makes it
apparent that this stone has probably been moved from its original position.
b. The second example is the S 1/4 comer of Section 36, T33N, R3E, B.M., ten miles to the
north of this project. Here Edwards, Erickson and the BLM all rejected a marked stone (see
Erickson Exhibits A & B).
c. The Carl Edwards stone at the subject SW comer of Section 24, though it is marked, is not
the original stone, nor is it in the original position of that comer.

Continuing with the analysis of the Carl Edwards stone, a careful viewing of the marks as shown in
Ex. 50 reveal two marks typical of GLO markings on stones. However, in the Grangeville area we
expect 120 year old notches to be rounded on the bottom and rounded on the top edges. Ex. 50
shows sharp notches indicating recent activity. Also, one notch is smaller than the other, which is
not typical of GLO markings. Further, the larger notch has a faint groove leading into it which
could not have been made by a chisel but could have been made by a farm implement called a disc
harrow (see Ex. P).

4. Welfare ofthe Public: In rejecting Edwards stone and correctly resolving the original position
of the southwest comer of Section 24, Erickson upheld the standard of care and protected the
welfare of the public. To a land Boundary Surveyor, the quintessential example of protecting the
welfare of the public is to find and perpetuate the original location of a comer.

5. In accepting the Carl Edwards stone, the Board is in error and violates the standard of care
because the BLM 2009 Manual §5-10 (Erickson Exhibit Z-10) states that we are to evaluate the
evidence and use the best; there is no free pass for a stone, it must be proved. The Edwards stone
matches the GLO call of one mile north to the recovered NW comer, but it does not match the
GLO call of "due east" to the recovered SE section comer. To match the "due east" call the
Edwards stone would need to be 269' further south, very near to Erickson's monument. Here we
have an ambiguity between record and fact. An experienced retracement surveyor will compare all
of the GLO calls to field conditions, not just the one that best fits his favorite position. Mr. Elle is
in reluctant agreement with this, see cross at Tr. 268:21- 269:7, where we read:
Erickson: Was I remiss, below standards ofpractice, because I viewed the bearing
as important as the distance?

Elle: You are trying to review the evidence, I don't know that that's remiss.
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In this the Board is also arbitrary and capricious, having stated in their Nov. 2011 news
letter that "apparently Carl Edwards was wrong."

6. Erickson objects to the Hoiland's coached, self-serving reputation. Mrs. Hoiland is a party to
on-going litigation in the form of Walker v. Hoiland. Mrs. Hoiland's testimony gives her an
additional 100' of property that the Hoilands have never possessed, thus her report is not
admissible as evidence. Mrs. Hoiland's testimony is countered by an ancient east-west fence line
some 100 feet south of her remembered position. This fence marks the northern limits of her
possession.

A flawed practice of the Edwards in gathering testimony is to escort a witness into the field, poison
her mind by first showing her the proportionate point, and then asking, "Isn't this about where you
think the comer is?" BLM does this also. I've witnessed both BLM and Carl Edwards do this, but
the courts frown upon such testimony.

7. Wl/4 stone Sec. 25. The position and relationship of the newly discovered Wl/4 comer of
Section 25 is irrelevant because the west line of Section 25 is a closing line and by law cannot
effect the location of Section 23 or 24. See §7-41--+7-49 of the 2009 BLM Manual of Surveying
Instructions.

Besides it being an insertion (it did not appear in the Complaint) the Board is in error to put so
much importance on Hunter Edward's claim at the West¼ comer of Section 25, and this because
the Board's and Mr. Edwards' claims are rebutted by General Note #2 on Ketcham's May 2016
Record of Survey #S-3390 (see Erickson Exhibit Z-3)

8. New Evidence: No statute or rule requires that a plat be filed for each step of a survey
resolution, and good thing too because it is not unknown for those steps to make a circle and return
to where they began, as these steps did in this case for both Erickson and Wellington. See
Yellowstone v. Burgess, pages 9-11 where surveyor Burgess issued two letters stating that his
monument was in error, only to finally resolve that it was correct all along. The court found this
not to be an error but normal process of shifting out new evidence. Also at Tr. 284:8-15 expert
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witness, John Elle, aclrnowledged that intermediate steps in resolving survey issues need not be
memorialized with a survey plat or report.
9. Standard of Care: See Defense In Law #3-6 of "B" above.
10. Statute of Limitation. See Defense #3 of"A" above.
11. No statute or rule exists that states that a marked stone is prima facie evidence of the original
comer position, or that the stone is the original stone. Other things to be considered before the
stone is accepted are the size and shape of the stone, the type of stone, is the stone upright, secure,
properly orientated, topography calls, bearings and distances to adjacent GLO comers and records
made by local surveyors.

BOARD'S ILLEGAL AND ARBITRARY PROCEDURES:
1. The Board has failed to show that Carl Edwards' stone is the original stone for the SW comer of
Section 24.
2. The Board has failed to show that the "turmoil in the neighborhood" did not predate Erickson's
involvement.
3. The greatest failure of the Board was the failure to reconcile all the evidence and resolve the
original location of the SW comer of Section 24. Completely missing from the Board's
presentations is the location of the Stony Point School as shown on the 1946 aerial photo and the
272' deed tie from there to the section comer. Also ignored was the 1909 County Survey that
verified the Stony Point School tie within one foot. These elements render a clear and convincing
position for the SW comer of Section 24, 272' south of the Edwards stone.
4. Exceeding time limits.

PLEA:
Erickson first prays that this entire complaint be dismissed for prejudice of the adjudicator,
violation of due process , errors and that this charge be reviewed de novo and reversed without
remand.

AUGMENTATION of Associated Maps, Drawings and Exhibits as Permitted in Land
Boundary Disputes as per I.A.R. 35(g):
Record of Survey #S-3390 by Pete Ketcham on May 23, 2016.
Erickson Exhibits "A" -"N", "S"-"W" and Z-3, Z-9 and Z-11.
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H. Count Four, Paragraph 24.a and 24.b. (Same as in Items C & B above)

(R. 241)

VIOLATION: IDAPA 10.01.02.007.01 "Reports, Statements or Testimony. A Licensee shall not
commit fraud, violate the standard of care, or engage in deceit or misconduct in professional
reports, statements or testimony. He shall, to the best of his knowledge, include all relevant and
pertinent information in such reports, statements or testimony. "

FINDING: Badertscher's Fence and Grangeville Highway District Property: " ...first, stated
that neighbors of the Walkers engaged in encroachment by building a fence on Walker land, and
second by failing to show the lands of the Grangeville Highway District in his record of survey. "

DEFENSE: See defenses in Items "B" & "C" above.

PROLOGUE

Erickson has shown by law and evidence that each of these remaining charges stem from new and
illegal principles, thus their review is justifiably de novo.

The appellate court should not be surprised if none of the complaint items A-H survive further
review, for this is just what Erickson told the Board in his Answer at R. 36-58 on January 15 th ,
2015 and was the basis for his Motion to Dismiss, see R. 61-67. Instead of checking these things
out, the Board, in an apparent cloud of self-delusion, failed to hold evidentiary hearings and
cancelled the Preliminary Hearing. See IDAPA 04.11.01.510-513 for the stated purpose of
Preliminary Hearings. Incidentally the dismissal of 37 items in the Finding of Facts was made
without the benefit of Erickson's testimony, motions, or presence. How many more would have
been dismissed if Erickson had been medically able to remain at the hearing and give testimony?
Undoubtedly all of them. Where would the SW comer of Section 24 be? Clear and convincingly it
would be at the Erickson/Wellington monument.

Attachment "A" Request for interpretations.
Attachment "B", Idaho Statesman Article on Soccer Teams, June 23, 2016
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CONCLUSION

The Idaho Board of Licensure of Professional Engineers and Professional Surveyors (Board) was
created and is regulated by various and sundry Idaho statutes and rules. The Board has the charge
and ability to write their own statutes and rules . The Land Surveyors licensed there under are
regulated by various and sundry statutes and rules.

FREEDOM OF THE PRESS AND POLITICAL OPPOSITION
Erickson's political belief is that the Board is much too cavalier in altering rules that have guided
surveyors in Idaho for 120 years. In speaking with fellow surveyors at the Lewis and Clark chapter
of the Idaho Society of Professional Land Surveyors (ISPLS) most are in agreement on this point,
particularly the October 2014 effort by the Board to remove the boundary experience requirement
from licensure. A second point is the requirement, new in 2015, to place monuments at all angle
points of easements, a new rule for which the Board had to direct that they really didn't intend to
have that effect. New for 2017 will be a requirement for the setting of monuments at all I/16 th
comers, a requirement that will more than double the number of monuments and price for a typical
land boundary survey and yield no additional value to the client. Tell me again how the Board is
looking out for the interests of the public?!
In the November 14th , 2014 issue of the American Surveyor Magazine Erickson elected to use his

pulpit as a journalist to oppose the Board's effort to remove the boundary experience requirement.
Erickson has been published 17 times in the American Surveyor Magazine, making the front cover
5 times and he and his wife are listed as contributing writers in the credits. See
http://www.amerisurv.com/PDF /TheAmericanSurveyor Erickson-F oxGuardingHenHouse NovDec2014 .pdf.
On November 19th , 2014 the Board and ISPLS exchanged e-mails, hatching a plan to blindside
Erickson and show the world that Erickson is a hog that needs a hug. See Attachment "C".
On November 25 th the entire board (eight working days after the article was published) approved
the rejuvenation of a :frivolous but malicious non-affidavit that had been hanging fire for 3 ½ years
because it was involved in litigation. This was the Ms. Badertscher complaint of February 2, 2011 .
By altering the preliminary finding from favoring Erickson to favoring Edwards, the Badertscher
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complaint made an awkward but convenient vehicle for silencing the Board's chief political critic.
In keeping with their blind-side scheme, the Board "neglected" to mail a copy of the order to

Erickson; Erickson did not receive a copy until May lt\ 2016. If you follow this link
https://:pels.idaho.gov/minutes/Minutes 11-11.pdf you find on page 2 that in 2011 the Board
believed that Erickson was correct.

Erickson was indeed blindsided by a Stipulation and Order (R. 436-442) on May 22, 2015, and an
accompanying letter stating that ifhe didn't send them $250.00 (which the Board gets to keep) they
would get him with a much larger fine and a suspension of license.

INSTANCES OF ATTACK ON FREEDOM OF THE PRESS:
1. See Attachment "D": July 8, 2015 e-mail from the Board which reads in part, "We would also
require a retraction/apology for your public comments regarding your former client and some of
the quoted comments in a recent article that continue to put the profession in a negative light. "
How did the Board come to adopt this apology requirement which is standard for Mormon Star
Chambers?
2. See Attachment "E": July 9th , 2015 e-mail from the Board which reads in part, "I have
attempted to resolve the matters addressing violations ofIPELS statutes/rules with you, and frankly
it is not a significant issue. " He might have added, "Just sign this little ole stipulation order, then
you cannot get published anymore, and we will all be so very happy. "

3. R. 18-20: Complaint paragraphs 25.d, 25.f, 26, 28, 29, a $5000.00 fine and a 3 year suspension
in Prayer (R. 18-20), all chill Freedom of the Press. Included is this comment: "26. Erickson
disparaged other licensees (at a) presentation to surveyors in another state (found online) 'submitting to an Engineer because he is also a measurer is like a Doctor submitting to a
Butcher. '"

4. The Board's specific response to Surveyors & Doctors can be read at Tr. 401-402:
Mr. Simila (Complainant) (beginning line 9): And I don't see value in a licensee, and value to

the profession for a licensee continuing in that kind ofpractice. And the fact that it came out
in public in a few instances cited in this case, leaves, in my opinion, that he has violated this
rule.
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Mr. Wagner: In your mind, does this rule, and how it's applied, could that have a chilling

effect on the ability of a licensee to express his opinion ... on an issue or matter in a public
forum?

Mr. Simila: What I was trying to (do is) build a case here ... that this individual has egregious

infractions. And I wanted to bring in as much evidence to demonstrate the egregiousness of
that action as I could.

if others are as cavalier as Mr. Erickson is, then yes,

they might.

(Here we see the origin of the "shotgun approach" used in the complaint. If you can't do
quality, do quantity. If you can't dazzle them with your brilliance, baffle them with your BS.)

5. The Board stonewalled Erickson's attempts to get copies of their communications so as to
investigate intentions as regards violating Erickson's right to Free Press. See Erickson Exhibit Z12.

PURPOSE OF THE CASE:
The obvious purpose of the Stipulation and Order was not to extort $250.00, the Board's crime was
much worse. The Board knew that if Erickson consented to any discipline, no matter how trivial,
that would be the end of Erickson's writing and lecturing career.

This case is not about the six remaining charges out of 49, which six are just as sophomoric as the
other 43; this case is about, "stopping Erickson's opposition to the Board endlessly messing with
the statutes and rules". This case is about stopping Erickson, no matter what it takes.

Because 40% of American workers are licensed under some agency, this case is not about a
surveyor leaving "preliminary" off of a non-signed, non-sealed document, and it is not about the
extent that information is incorporated by reference. This case is about whether a citizen of the
United States can oppose a government agency in the press, and survive to write about it.
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PRAYER
Erickson prays for relief in the following order of preference:
1. An investigation in the form of:
A. Discovery of the Board's communications about this case, and
B. The John Russell investigation be produced.
If there is a finding of a violation of the US First Amendment's right to Freedom of the Press then

there should be a complete reversal.
2. A finding of a violation of the US 5th & 14th Amendment in the form of violations of due
process, thus a review de novo and reversal.
3. A finding that IDAPA 10.01.02.002 and LC. 54-1201 are unconstitutional because they contain a
required incorporation of the term and practice of"privilege" in the surveyor's role. This
contravenes Board of Regents v. Roth 408 U.S. 564, 571-572 (1972). Such a finding would justify
a reversal of all charges.
4. Each finding that the Board was arbitrary, capricious, abused the process or acted illegally
should yield a reversal of that part of the Finding and Order. If no charges survive, the Court
would be justified in reversing the Order without remand.
5. That a new trial be ordered to accord Erickson his due process rights to provide evidence.
(From this point on it must be considered whether the government's misconduct has incurably
infected the prosecution.)
6. That the Order be reversed with remand.
7. That the case be remanded for the taking of additional evidence.
8. In the case of a new trial, a prayer that the following stipulations be made:
A. That the new Complaint be simple and concise;
B. Evidentiary hearings be held;
C. A Preliminary Hearing be held before trial;
D. The hearings be conducted by an employed, disinterested Hearing Officer;
E. An admonition that the Board must respond to Erickson's discovery requests;
F. All hearings to be held at the Idaho County Court House, which is only four miles from the
place of interest.
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I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge.

DATED this 28th day of December, 2016

CHAD R. ERICKSON, pro se

Chad R. Erickson L-7517
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VERIFICATION

STATE OF IDAHO
County of Idaho

)
) ss.
)

Chad Erickson, being first duly sworn, deposes and says:
That I am Chad R. Erickson, the Respondent in the above-entitled action; that I am
over the age of 18 and competent on the matters stated; that I have composed the above
Corrected Brief and know the contents thereof; and I certify that the same is true of my
own knowledge except where indicated otherwise.
I certify and swear, under penalty of pain and perjury, that the foregoing is true
and correct.

Chad R. Erickson
SUBSCRIBED AND SWORN to before me this 28th day of December, 2016

NOTARY PUBLIC
Residing in Kamiah, Idaho
My Commission Expires May 25, 2017
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CERTIFICATE OF SERVICE
The undersigned, a resident of Idaho County in the State of Idaho, hereby certifies that on
the 28th day of December, 2016, he caused a true and correct copy of the foregoing document to
be served upon the following as indicated:

Original:
Idaho CountyDistrict Court
320 W. Main
Grangeville, ID 83530
Facsimile:208-983-2376

_x_ US Mail
Facsimile
_ _ Hand Delivery
Email

Michael J. Kane
Michael Kane & Associates, PLLC
1087 W. River Street, Ste. 100
P.O. Box 2865
Boise, ID 83701-2865

US Mail
Facsimile
_ _ Hand Delivery
_x_ Email: mkane@ktlaw.net

Mr. Keith Simila, P.E.
_!_ US Mail
Executive Director
Idaho Board of Licensure of Professional
Facsimile
Engineers and Professional Land Surveyo&__ Hand Delivery
1510 E. Watertower Street, Suite 110
_x_ Email: keith.simila@ipels.idaho.gov
Meridian, ID 83642

Chad R. Erickson
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r-- _____________
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[AfTACHMENT "A"

I

Chad Erickson <ericksonlandsurveys@gmai l.com >

Informal Request 1
2 messages
Chad Erickson <ericksonlandsurveys@gmail.com>
To: "Michael J. Kane" <mkane@ktlaw.net>, Kirlan Naylor <kirt@naylorhales.com>
Bee: Chad Erickson <ericksonlandsurveys@gmail.com>

Fri, Feb 5, 2016 at 2:03 PM

As an informal request I am in need of the following information:
1. Does the Idaho Board of Licensure of Professional Engineers and Professional Land Surveyors have
interpretations of their rules, as set forth in IDAPA 10.01 .02.003? If so please send me a copy of them .
2. Has the Idaho Board of Licensure of Professional Engineers and Professional Land Surveyors adopted court
procedure rules other than the Idaho Rules of Administrative Procedure of the Attorney General,IDAPA
04.11 .01? If so please send me a copy of them.
Chad Erickson
eric ksonlands urveys@gmail .com
928-575-5710
Chad Erickson <ericksonlandsurveys@gmail.com>
To: "Michael J. Kane" <mkane@ktlaw.net>, Kirlan Naylor <kirt@naylorhales .com>
I have not yet received a response to this request.
[Quoted text hidden]
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Sat, Mar 5, 2016 at 11: 12 AM

- -------------~

M GmaH

1ATTACHMENT "B"

I

,-__

Chad Eri ckson <eri cksonlandsurveys@gmail. com >

Idaho Statesman Document
1 message
NewsBank - service provider for Idaho Statesman Archives
<idahostatesman@newsbank.com>
To: ericksonlandsurveys@gmail.com

Sat, Dec 3, 2016 at 10:07
AM

Idaho Statesman, The (Boise, ID)
Idaho Statesman, The (Boise, ID)
as provided by The McClatchy Company
June 23, 2016

Four Idaho soccer teams left as Far West moves into knockout rounds
Author: Michael Lycklama, Idaho Statesman
Section: soccer
Article Text:
After starting the week with 215 teams, the US Youth Soccer Far West Regional tournament has eliminated more than
half of its teams after an off day Thursday, and quarterfinals in the U-13 through U-18 boys and girls groups begin Friday
at the Simplot Sports Complex in East Boise.
Four Idaho teams remain in the hunt for the state's second regional title. The Idaho Rush U-18 boys take on Crossfire
Oregon at 8 a.m., followed by the FC Nova U-18 girls at 10 a.m . against New Mexico's Rio Rapids.
The lndie Chicas U-13 girls face So Cal Blues at 10 a.m., and the Boise Nationals U-16 girls wrap up Idaho's day at 2
p.m. vs. Utah's La Roca.
Championship matches follow Sunday, except for the U-19 girls division, which awards the title of its four-team
tournament Friday.
Copyright (c) 2016 The Idaho Statesman, All Rights Reserved.
Record Number: 201606230001 KNRI DDERI DSTATES _f8e 753a73ddb91 b6885b3db7f78e22d2
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IATTACHMENT ''C''

From: Nathan Dang [mailto: nathan@accumlcsurvcyon;.com]
Sent: Wednesday, November 19, 2014 1 :41 PM
To: Steve D. Staab
Cc: Glenn Bennett; Rodney; Tom Ruby; Bob Jones; Bruce Smith; Clint Hansen; George Yerian; ISPLS OffiCE; Jeannie Vahsholtz; Jeremy Fielding; John Russell; Katy Dang; Mitch Christian; Rob
Stratton; Steve Frisbie; Thomas Taylor; Tyson Glahc; cllc@ac-cng.com; Keith Simila; Jim Szatkowski
Subject: Re: FW: AmeriSurv Today: New issue; A Trifocta Equals a Perfect Storm?

All,

Thanks for the comments and discussion. I put forth the idea for a rebuttal to Mr. Erickson's rant on a request from Keith Simila. I think there is merit in expressing our
opinion and I think it can be done with grace and dignity.

Nate

On Wed, Nov 19, 2014 at I :25 PM, Steve D . Staab <sdstaab@Icsc.edu> wrote:
I agree 1100/4 with Mr. Bennett and in his last sentence that is what we are trying to do by inviting all local surveyor' s to our meetings. At least they show up the majority of the
meeting' s while our members are hit and miss . I want them to know that. to paraphrase our President, ·•we aren't smart enough to know what we need". We also know if there is
opposition out there to our ideas and think about combatting them.
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From: Glean Bennett [mailto: gbennett@civil suivey.net]
Sent: Wednesday, November 19, 2014 12: 17 PM
To: Rodney; 'Tom Ruby'; 'Nathan Dang'
Cc: 'Bob Jones'; 'Bruce Smith'; 'Clint Hansen': 'George Ycrion': 'ISPLS OFFICE'; 'Jeannie Vahsholtz'; 'Jeremy Fielding'; 'John Russell'; 'Katy Dang': 'Mitch Chri stian': 'Rob Stratton'; Steve D. Staab:
'Steve Frisbie': 'Thomas Taylo1': 'Tyson Glahe': clle@ac-eng.com; 'Keith Simila': 'Jim Szatkowski'
Subject: RE: FW: AmeriSurv Today: New issue; A Trifccta Equals a Perfect Storm?
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n:hutul of hi-. o\\ tl.

Keith has already commented on how the IBPE&PLS is discussing how to address the '"boundary surveying" portion of the experience requirement so I won't reiterate it. However, 1
w ill add that the Board ta kes their job of evaluating and the granting of licenses to individuals very. very seriously. We generally have 10 or 15 non-standard applications to review at
each meeting and w ill spend the better pan of a da y doing so. Some ha ve been denied or continued because of deficiencies in education or experience . Others have been asked to
appear before the Board or phone in for interviews to gain a better understanding of their credentials. 1 would expect no difference in how surveyor applicants were reviewed should
the proposed legislation pass . If an applicant was heavy in construction or mapping surveys and showed a minimal amount of actua l boundary surveying. I would expect the B oard to
deny or continue until they have demonstrated that they have acquired the necessary experience .

Brue Smith' s earlier comment was spot on. This legislation brings what the vast majority ofus are already doing in our practices under die umbrella ofland surveying. With this
change --1 and surveying" will no longer just re fer to boundaries, it will include everything we already do. We will need to adjust our thinking about a Land Surveyor is.

I have also heard comments over the past few months that this legislation will increase liability to surveyors because it brings mapping, construction staking, etc . under the wing of
land surveying. In my opinion, this is incorrect. If you are doing this type of work now, you have already assumed the liabi lity and it is attached to you whether you like it or not. If
you think this isn · 1 so, go stake some curb wrong and have it tom out and replaced or produce a topo drawing that is incorrect and quantities are wrong based on what you provided. 1
guarantee you that your client and their attorney w ill beg to differ.

To sum it up, I th.ink our best stratei,,y is to take advantage of every opportunity to educate fellow surveyors and our legis lators on what the proposed change really is and what it w ill
do. We s hould a lso be prepared to appear before d,e committees to rebut and defend any objections to the proposed legislation.

Glenn Bennett, PLS

From: Rodney [mailto: rodney@ dioptrageomatics.com]
Sent: Wednesday, November 19, 2014 11 :44 AM
To: 'Tom Ruby'; 'Nathan Dang'
Cc: 'Bob Jones'; 'Bruce Smith'; 'Clint Hansen'; 'George Yerian'; Glenn Bennett; 'ISPLS OFFICE'; 'Jeannie Vahsholtz'; 'Jeremy Fielding'; 'John Russell'; 'Katy Dang'; 'Mitch
Christian'; 'Rob Stratton'; 'Stephen Staab'; 'Steve Frisbie'; 'Thomas Taylor' ; 'Tyson Glahe'
Subject: RE: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?

I understand first reaction is emotional but may I suggest we be patient before we jump into a fight that has no merit.

One man's opinion (and it is just that) does not detract from the overwhelming support for this issue.

The article is full of misunderstanding, uninvolved / uneducated opinion and theatrical hearsay.

The arrogance of Mr. Erickson is obvious. His assumption that a judge would be concerned whether the expert witness has read American Surveyor or subscribes to the philosophy of
Jeff Lucas is laughable.

I would be interested to know if he is a paid member ofISPLS? Does he anend our conferences? For me , the first qualifying condition to have an valid opinion on any issue is to be
involved with the organizations that the issue impacts.

I think we should expect some opposition. That is natural. However the score is still: ISPLS Members (125) infavor and outsiders (1) opposed.

434

Rodney Burch PLS

www .dioptrngeomatics.com

4737 Afton Place, Ste. B
Chubbuck, ID 83202

Office: 208-237-7373
Fax: 208-238-3385

From: Tom Ruby [mo.ilto:TRR@JU B.com]
Sent:Wednesday, November 19, 2014 11:09 AM
To: Nathan Dang
Cc: Bob Jones; Bruce Smith; Clint Hansen; George Yerion; Glenn Bennett; ISPLS OFFICE; Jeannie Vahsholtz; Jeremy Fielding; John Russell; Katy Dang; Mitch Christian; Rob Stratton ; Rodney
Burch ; Stephen Staab; Steve Frisbie; Thomas Taylor; Tyson Glahc
Subject: RE: FW: AmcriSutv Today: New issue; A Trifccta Equals a Perfect Storm?

Count me in !

Tom

From: Nathan Dang [mailto :nathan @.accuratcsurveyors.com]
Sent: Wednesday, November 19, 2014 I I :07 AM
To:TomRuby
Cc: Bob Jones; Bruce Smith; Clint Hansen; George Yerion; Glenn Bennett; JSPLS OFFICE; Jeannie Vahsholtz; Jeremy Fielding; John Russell ; Katy Dang; Mitch Christian ; Rob Stratton; Rodney
Burch; Stephen Staab; Steve Frisbie; Thomas Taylor; Tyso n Glahe
Subject: Re: FW: AmeriSurv Today: New issue; A Ttifecta Equals a Perfect Storm?

Who wants to write the rebuttal? Or help me write the rebuttal? Rob and Steve we need your help up north. Please contact me as soon as possible.

Nate

On Wed, Nov 19, 2014 at 11 :04 AM, Tom Ruby <TRR@jub.com> wrote:
From the article "your profession needs your involvement". I completely agree Mr. Erickson. Where have you been for the last two years? Two years in which we were
begging for involvement? A time during which your complaints could have been addressed, you sat in silence.

The scenario presented in the article begs the question: If the board were to allow someone to sit for the exam with no boundary experience (which they wouldn't) how
on earth would such a person pass either the fundamental or the principles and practice exam?

ALL of you in Legislative Districts Six and Seven just got a larger burden placed upon you to reach-out and make sure your legislators understand the REAL issues at
hand.

Tom
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From: Nathan Dang [mailto:nathan@accuratesurveyors.com]
Sent: Wednesday, November 19, 2014 10:49 AM
To: Bob Jones; Bruce Smith; Clint Hansen; George Yerion; Glenn Bennett; ISPLS OFFICE; Jeannie Vahsboltz; Jeremy Fielding; Jobn Russell; Katy Dang; Mitch
Christian; Nathan Dang; Rob Stratton; Rodney Burch; Stephen Staab; Steve Frisbie; Thomas Taylor; Tom Ruby; Tyson Glahe
Subject: Fwd: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?

Please distribute the link to this article to the membership.

Nate

--------- Forwarded message ---------From: ISPLS <info@idahospls.org>
Date: Wed, Nov 19, 2014 at 10:46 AM
Subject: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?
To: "Nathan Dang (Nathan Dang)" <nathan@accuratesurveyors.com>, keith.simila@ipels.idaho.gov
Chad & Linda Erickson's story, "The Fox is Guarding the Henhouse," can be found at this link.
http://www.amerisurv.com/content/view/13254/153/

Katy Dang
Executive Director
Idaho Society of Professional Land Surveyors
katy@idahospls.org
(208) 658-9970
www.idahospls.org

From: editor@Amerisurv.com [mailto: editor@Amerisurv.com]
Sent: Wednesday, November 19, 2014 4:01 AM
To: info@idahospls.org
Subject: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?

This newsletter for November 19, 2014 will be archived at
http://www.amcrisurv.com/ncwslcttcr/ l 9NOV2014.htm

News / Current Issue / Archives / Photos / Subscriptions / eMagazine
st0
1
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1ATTACHMENT "D" j

G

Chad Erickson <ericksonlandsurveys@gmail.com>

FW: Response to out phone conversation of 6-3-2015
5 messages
Kirtlan Naylor <kirt@naylorhales.com>
To: "ericksonlandsurveys@gmail.com" <ericksonlandsurveys@gmail.com>
Cc: Trish Wassmuth <tjw@naylorhales.com>

Wed, Jul 8, 2015 at 11:46 PM

Here is the email.
Please respond Friday. I presume you won't need a lot of time to review this proposal.

Kirtlan G. Naylor
Direct 208 947-2070

NAYLOR &. HALES, P.C.
!1501\'E~l FN I t)f.K ST, SHITE (, 10

em~.0

~3702

This email is a confidential communication .
If it was sent to you mistakenly,
please notify me and destroy your copy.

From: Kirtlan Naylor

Sent: Wednesday, July 01, 2015 6: 10 PM
To: 'chadrerickson@yahoo.com'
Cc: 'Keith Simila'; Jim Szatkowski; Trish Wassmuth

Subject: FW: Response to out phone conversation of 6-3-2015

Chad, in response to this email, I need to follow up and move this matter forward.

1. In your email 12-20-11 (sic) attached, you reference some attachments, which I do not have nor did you
send. If you think them beneficial, send them.

2. Even in that email you say "Even now I cannot say with certainty where the SW corner of Section 24
should be since that work and funding was not given to me." But if that is the 2010 corner you now tell me
you are certain about, I'm confused.
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3. • I will agree with you that 1/H,··· corners do not require Corner Records.
4.

You still are required to file a corner record .

5. Your even current quoted comments in the press about surveyors and your client are problematic and I
will be addressing those with you in a proposed stipulation to resolve this matter.

I propose amending para 3 as follows, subject to approval by my clients:

3. This matter involves work performed by Respondent with regard to survey S-2958 Instrument
Number 473278, referencing the southwest comer of Section 24 and the west¼ of Section 24,
Township 30 North, Range 3 East (T30N R3E), Boise Meridian, Idaho County, Idaho, you
acknowledged that the comers you set in a recorded survey were "bogus" and referenced as
"my weak position," and "the aerial photos disproved the evidence and reasoning that I used," all
without making a corrective action in the field and failing to record amending documents in
violation of IDAPA 10.01.02.005.02, Standard of Care and Idaho Code§ 55-1904.

You also

failed to file a Comer Record for the South Quarter Comer of Section 23, as required by Idaho
Code § 55-1604 and Idaho Code § 54-1227 requiring a magnetically detectable monument at all
unmonumented comers field located.
6. Recently, Staff has re-evaluated the fines that are extended in offering to settle matters, and in this type
of violation, it would normally be a Reprimand and $1,500. We have proposed to resolve this for
admonishment (less than reprimand), but at this time the offer to settle for $250 is withdrawn. We would
now offer to settle this for $1,000, and require you to file the Corner Record .
7. W e would also require a retraction/apology for your public comments regarding your former client and
some of the quoted comments in a recent article that continue to put the profession in a ne ative Ii ht. We
can discuss this further.

Please respond to this offer by July 7th .

Should you have any questions or alternative resolutions, let me know.

Regards,

Kirtlan G. Naylor
Direct 208 947-2070
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NAYLOR &. HALE!> P.C.
95fll\'E~,T[,~, t'l)Cl(Si , sunE(,1f;8111E, •!!37•J2

This email is a confidential communication .
If it was sent to you mistakenly,
please notify me and destroy your copy.

From: Chad Erickson [mailto:

]

Sent: Thursday, June 04, 2015 12: 19 AM
To: Kirtlan Naylor
Subject: Response to out phone conversation of 6-3-2015

Today we discussed your e-mail of this date, which referred to and amended your letter of May 22, 2015. I have copied, annotated and
attached today's e-mail. The annotations address the three issues contained in "paragraph 3".

It was acknowledged by both of us that the Walker complaint probably wasn't going anywhere .

I've also attached an e-mail from 12-20-2011 that explains the use of such words as "bogus, my weak position and disproving" by me in
reference to my SW comer of Section 24 .

We also discussed the idea that my magazine writings were too inflammatory. I pointed out that I had long ago realized that professional
articles are seldom read by anyone because they are so boring. My goal is to write colorful articles while are also factual. Besides. I just read
about four medical innovation that were delayed, some as much as decades, by officials and regulations . These were : 1. the washing of
hands before surgery; 2. anesthesia , 3. yellow fever vaccine & mosquito abatement, and 4 . polio vaccine . Just like the survey profession
now, the public of these times were not served well by those in authority. Our profession needs bold people now to shake it up , to realize
that prope r survey procedures emanates from court precedence , not state statutes or BLM manuals.

2 attachments
~

Nylor response to Erickson 1-3-2015 Annotated.pdf
591K

~

e-mail of 12-20-2011.pdf
641K
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Subject:

RE: IPELS Erickson; email records and documents _

From:

Kirtlan Naylor (kirt@naylorhales.com)

To:

kirt@naylorhales.com ; ericksonlandsurveys@gmail.com;

Cc:

chadrerickson@yahoo.com; tjw@naylorhales.com;

Date:

Thursday, July 9, 2015 11 :24 PM

Chad, see the email below without attachments. Trust me, you got these emails because you responded
in a very colorful way.

Kirt

From: Kirtlan Naylor
Sent: Thursday, July 09, 2015 2:05 PM
To: 'ericksonlandsurveys@gmail.com'
Cc: 'chadrerickson@yahoo.com'; Trish Wassmuth
Subject: IPELS Erickson; email records and documents

Chad,

I am in receipt of your July 9 email at 12:39AM. (copy of which is attached)

You assert you never received an offer to settle for $250. However, If you look at the email from you to
my Legal Assistant, Trish, dated May 24 and attached hereto "Re: IPELS/Erickson" (note there are 2
different emails with that name), you state: "I have taken the time to review your correspondence and Stipulation Order
and find them to be little better than a $250.00 shake down attempt by armed thugs, certainly not the work of professionals."

I am copying to you just a sample of the emails we have exchanged. I'm not sure why you don't recall these communications.

I have attempted to resolve the matters addressing violations ofIPELS statutes/rules with you, and frankly it is not a significant
issue . However, you seem to want to make it so.
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Chad R. Erickson L-7157
Erickson Land Surveys
2165 Woodland Road
Kamiah, Idaho 83536
Telephone No. (208) 935-2376,
(928) 575-5710 (cell)
ericksonlandsurveys@gmail.com
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Pro Se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.
Chad R. Erickson
Respondent/Appellant, "Erickson"
C/500/

vs.

CASE NO. CV 2016-445~

Complainant, "Board"
THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professional Engineers and Professional Land
Surveyors.

Board Docket No. FY 11.11

ADDENDUM FOR
CORRECTED BRIEF
FOR JUDICIAL REVIEW

Complainant/Respondent, "Board"

TO: THE ABOVE-NAMED COMPLAINANT/RESPONDENT (Board), THEIR
ATTORNEY MICHAEL J. KANE, AND THE CLERK OF THE
ABOVE-ENTITLED COURT (Court) an Addendum to Corrected Brief in support
of the Respo:µdent/Appellant's (Erickson) Petition for Judicial Review dated
October 11, 2016.
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This addendum to be considered at page 36 of the Corrected Brief, "G. Defenses In Law. 3". The
subject is the BLM's statement on the conflict between Federal and State Law. The entire text of
§6-43 from the BLM 2009 Manual of Surveying Instructions, page 156, reads as follows:

"Other factors to be considered are the rules of the State law and the State court decisions, as
distinguished from the rules laid down by the BIM (the latter applicable to the public land surveys
created boundaries in all cases.) Under State law in matters of agreement between owners,
acquiescence, or adverse possession, property boundaries may be defined by roads,fences, use or
occupancy lines, or survey marks, disregarding exact conformation with the original legal
subdivision lines. These may limit the rights between adjoining owners, but generally have no
ejfect on the boundaries of Federal interest lands." (parenthesis in the original, underline added)

The following surveyors agree with Erickson's practice, which establishes a Standard of Care:
1. Carl Edwards at

Ex. 3. 7, which is his 1996 Record of Survey #S-1177,

2. Chad Erickson at

Ex. 1.2, which is his 2010 Record of Survey #S-2958,

3. Steve Wellington at Erickson Exhibit Z-1, 2013 Record of Survey #S-3342,
4. Hunter Edwards at

Ex.13.2, which is his 2014 Record of Survey #S-3204,

Erickson would add that the resolution of Closing Comers during retracement surveys has always
been an iffy thing. First, which Federal survey manual is applicable, the 2009 or the 1894? What
was the practice in the past? Erickson can show instances of where Federal surveyors held to the
state rule. Lastly, who gets to make the final decision? In America, the surveyor's determinations,
whether they are by private, county or board surveyors, are always provisional, appealable to the
local courts.

I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge.

DATED this 29th day of December, 2016
CHAD R. ERICKSON, pro se

Chad R. Erickson L-7517
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VERIFICATION

STATE OF IDAHO
County of Idaho

)
) ss.
)

Chad Erickson, being first duly sworn, deposes and says:
That I am Chad R. Erickson, the Respondent in the above-entitled action; that I am
over the age of 18 and competent on the matters stated; that I have composed the above
Addendum to the Corrected Brief and know the contents thereof; and I certify that the
same is true of my own knowledge except where indicated otherwise.
I certify and swear, under penalty of pain and perjury, that the foregoing is true
and correct.

Chad R. Erickson
SUBSCRIBED AND SWORN to before me this 29th day of December, 2016

NOTARY PUBLIC
Residing in Kamiah, Idaho
My Commission Expires May 25, 2017
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CERTIFICATE OF SERVICE
The undersigned, a resident of Idaho County in the State of Idaho, hereby certifies that on
the 29th day of December, 2016, he caused a true and correct copy of the foregoing document to
be served upon the following as indicated:

Original:
Idaho CountyDistrict Court
320 W. Main
Grangeville, ID 83530
Facsimile:208-983-2376

___x__ US Mail
Facsimile
_ _ Hand Delivery
Email

Michael J. Kane
Michael Kane & Associates, PLLC
1087 W. River Street, Ste. 100
P.O. Box 2865
Boise, ID 83701-2865

US Mail
Facsimile
_ _ Hand Delivery
_x_ Email: mkane@ktlaw.net

Mr. Keith Simila, P.E.
__!._ US Mail
Executive Director
Facsimile
Idaho Board of Licensure of Professional
Engineers and Professional Land Surveyo&._ Hand Delivery
_x_ Email: keith.simila@ipels.idaho.gov
1510 E. Watertower Street, Suite 110
Meridian, ID 83642

Chad R. Erickson
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTR.ICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
Chad R Erickson,
Petitioner

vs.
The Idaho Board of Licensure of
Professional Engineers and
Professional Land Surveyors and
Keith Simila, in his capacity as
Executive Director of the Idaho
Board of Licensure of Professional
Engineers and Professional Land
Surveyors
Respondent

)

)
)

CASE NO. CV 2016-45061

)

SCHEDULING ORDER

)
)
)
)
)
)

)
)
)
)
)

IT IS HEREBY ORDERED that the Respondent's brief shall be filed by
January 27, 2017;
The Appellant's reply brief shall be filed by February 17, 2017;
Oral argument shall be heard March 27, 2017 at 2:00 p.m.

~ - - ---..;,.
:,.

District Judge

Scheduling order
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CERTIFICATE OF SERVICE
I, the undersigned Deputy Clerk of the above entitled Court, do hereby
certify that on this :)-fr

day of January 2017, served a true and correct copy

of the Scheduling Order to:

Michael J Kane
P.O. Box 2865
Boise, Id 83701-2865

U.S. Mail

f.

Chad Erickson
21 Woodland Road
Kamiah, Id 83536

U.S. Mail

KATHY M. ACKERMAN
Clerk of Court

By:

(2b .[~A

t

C£:JI\ k

Deputy Clerk

Scheduling order
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JAN 2 3 2017
Chad R. Erickson L-7157
Erickson Land Surveys
2165 Woodland Road
Kamiah, Idaho 83536
Telephone No. (208) 935-2376,
(928) 575-5710 (cell)
ericksonlandsurveys@gmail.com
Pro Se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.
Chad R. Erickson
Respondent/Appellant, "Erickson"
vs.

CASE NO. CV 2016-45061

Complainant, "Board"
THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professional Engineers and Professional Land
Surveyors.

Board Docket No. FY 11.11
2nd CORRECTED BRIEF FOR
JUDICIAL REVIEW

Complainant/Respondent, "Board"

TO: THE ABOVE-NAMED COMPLAINANT/RESPONDENT (Board), THEIR
ATTORNEY MICHAEL J. KANE, AND THE CLERK OF THE
ABOVE-ENTITLED COURT;
This Corrected Brief is submitted by Respondent/Appellant (Erickson) to the
District Court of the Second Judicial District of the State of Idaho, in an for
the County of Idaho (Court) in support of the Petition for Judicial Review
dated October 11, 2016. See I.R.C.P. 84(n)
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ISSUES PRESENTED ON APPEAL
STATEMENT OF THE CASE

1. First amendment: Did the board unconstitutionally silence Erickson?

[6]

2. Did the board violate Erickson's 5th & 14th Amendments rights of due process?

[11]

3. Are certain statutes and rules unconstitutional because they assert that licenses are a
"privilege"? See IDAPA 10.01.02.002 and LC. 54.1201.

[2 & 8]

4. Did the board violate due process in denying continuances?

[8-12]

5. Did the board violate due process in setting aside the Motion to Dismiss for Prejudice
(Tr. 23-28) and Affidavit of Board's Prejudice (R. 155-185) See I.RE. 605.

[13]

6. Did the misbehavior of the board's expert witness impeach the entire agency head as being
unconstitutionally biased?

[14]

7. Was the board's standard of care void for vagueness?

[15]

8. To what extent may the court review de novo?

[16-18]

9. Was the Board Arbitrary, Capricious and did it Abuse Discretion on these points?

[18]

A. Badly formed Complaint, Finding of Fact, Conclusion of Law and Order, see 67-5248(1)(a)
B. Failure to provide a viable forum?
C. Continued without the presence of the Defendant or his Counsel, see 67-5242(3)(b) [11]

D. Failure to gather evidence?
E. Failure to grant justified continuance on March 9, 2016?

[8]

F. Did the Board Flout Statutes of Limitation?

[5, 13,17]

G. Board's perjury at Badertscher's fence in altering "invitation to encroach".
H. Misrepresenting the abnormal nature of the Walker complaint?
I. Placing the unswom Bradertscher complaint in Finding of Pact?

J. Injecting five issues that were not in the Complaint?
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K. Lack of skill on the part of the Complainant and Adjudicator?

[4]

L. Recognizing incorporation by reference?

[17]

10. In light of I.A.R. 35(g), may the Record be augmented?

[18]

11. Was the Board unlawful in using the Deposition without ruling upon Erickson's
Objection?

[19]

12. Did the Board Exceed its authority when it disciplined Erickson for changing his mind in the
face of new evidence?

[20]

13. Did the Board abuse its discretion when it cancelled the Preliminary Hearing?

[20]

14. Was the Board in error when it failed to follow the BLM"s §5-10 directive to use the best
evidence, in this case the 1946 aerial photo and 1915 deed, to resolve the true and original
southwest comer of Section 24? See Conwell v. Allen, page 385.

[20]

15. Did the Board abuse its discretion when it elected to interfere with issues currently in
[20]

litigation?

16. Was the Board prejudiced by pecuniary interests?

[3,21]

17. When it failed to recognize that the "Answer" was incorporated by reference, did the Board
abuse its discretion when it dismissed the Motion to Dismiss:

[21]

ARGUMENT
18. Is LC. 54-1215(3)(b) void for vagueness as applied in this case?

[2,3,5]

20. Is a call for Survey & Subdivision of a Section limited to U.S. Rectangular units?

[7-8]

21. Does an appeal to "Standard of Care" require a comparison with previous local surveys,
[9-12]

when available?
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22. As they are incorporated into this case, are the following principles new and illegal? [14]
a. All neighbors to a survey be interviewed?

[15]

b. Surveyors must be disciplined if they cause turmoil in a neighborhood?

[32]

c. Surveyors must have continuity with the previous surveyor?

[29-31]

d. Marked stones must be accepted without question?

[28-31]

e. Changing one's mind in light of new evidence violates the Standard of Care?

[31]

f. Must GLO Examination Surveys be found and used routinely?

[33]

23. Did the Board act illegally when it:
a. Violated Statutes of Limitations?

[4&5]

b. Incorporated a letter into the Finding of Fact without the letter being "sworn subject to
perjury" nor the author interviewed by the Board's expert witness? 10.01.02.011.01 [16]
c. Declared the S 1/4 comer of Sec. 23 a "controlling comer"?

[19]

d. Required Closing Comers to be resolved by Federal Law rather than State?

[18 & 20]

e. Accepted the Hoiland affidavit when it contravened I.RE. 803(20)

[28]

f. Dismissed GLO topography calls?

[35]

g. Treated the BLM Manual as statute?

[36]

NOTE: The Argument contains the discussion and rebuttal of the six remaining charges.

Comments on the Introduction & Dismissals in Finding of Fact;
A. Count One, Paragraph 4. - Lack of "Preliminary";
B. Count One, Paragraph 5. - Grangeville Hwy District Property;
C. Count One, Paragraph 5 .a & 9 .a - Turmoil At Badertscher' s Fence;
D. Count One, Paragraph 7.a, 7.b & 7.c-Lack of3 Comer Records;
E. Count One, Paragraph 8.a - Four Missing Comer Record Numbers;
F. Count Two, Paragraph 9.a (Redundant with Item C.);
G. Count Two, Paragraphs 9.c & IO.a- Central Issue - SW Sec. 24;
H. Count Four, Paragraphs 24.a & 24.b (Redundant with Item C & B);
Prologue.
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TABLE OF CASES, LAW AND AUTHORITIES
CASES
Anderson v. City of Bessemer, 470 UW 564, 573 (1985)

de novo

Advanced Display v. Kent State Univ., 212 F.3d 1272, 1283 54 USPQ.2d 1673, 1680
Ater v. Idaho Bureau of Occupational Licenses, 160 P. 3d 438,442 - Idaho: Supreme Court 2007
Boucher v. Boyer, 484 A. 2d 630 - Md: Court of Appeals 1984

Incorporation by Reference

Board of Regents v. Roth 408 U.S. 564, 571, 582, 583 {1972)

Freedom of Press

Caperton v. AT Massey Coal Co, 129 S. Ct. 2252, 2259, 2262, 2265 - Sup. Ct. 2009 Potential for Bias
Carman II, 116 Idaho at 192, 774 P .2d at 902

Continuance

Conwell v. Allen, 519 P. 2d 872 -page 385 -Az: Crt of Appeals, 2nd Div. 1974 Best Evidence
Cragin v. Powell, 128 U.S. 691,696 {1888)

Incorporation by Reference & Original Survey

Curd v. Licensure For Prof. Eng'r, 433 SW 3d 291, 303, 305, 308 - Ky: Sup. Court 2014 - ON POINT
Erickson, Marvin v. Idaho Bd. of Reg., 203 P. 3d 1251, 1252-ldaho Sup. Ct 2009

Stat. of Limits

Haw v. Idaho State Bd. of Medicine, 137 P. 3d 438,441,443 - Idaho: Supreme Court 2006:
Hearing Officer & Abuse of Discretion
H. & V. Engineering v. Bd. of Pro. Engineers, 747 P.2d 55, 58, 59, 61 {Idaho 1987) -ON POINT

Moran v. Burbine New Mexico 106 S. Ct. at 1084-85

Malicious Harm

Payette River v. Board, 976 P. 2d 477,483 - Idaho: Supreme Court 1999

Reasonable Interpretation

Robbins v. County of Blaine 996 P.2d 813, 816 (2000)

Incorporation by Reference

Roth v. United States, 354 US 476,484,488 - Supreme Court 1957

Freedom of Press

State ex rel. Evans v. Barnett, 776 P. 2d 438,440,441 - Idaho: Supreme Court 1989
State v. Carman, 774 P. 2d 900,904, 909 - Idaho: Supreme Court 1989
State v. Cobb, 969 P .2d 244, 246 Idaho: Supreme Court 1998
State v. Hawkins, 958 P. 2d 22, 32 - Idaho Court of Appeals 1998
Tuma v. Board ofNursing, 100 Idaho 74,593 P.2d 711, 714-717 (1979)

BLM Manual

Continuance
1st Amend. heard de novo
Continuance
ON POINT

Tumeyv. Ohio, 273 US 510,517,535 - Supreme Court 1927

Impartial Court

US v. Leon, 941 F. 2d 181, 188 - Court of Appeals, 3rd Circuit 1991

Complete Defense

Weddel v. Sec'yHlth & Human Services, 100F.3d 929,931 (Fed. Cir. 199) (2016) Stat. ofLimits.
Williams v. Pennsylvania, 136 S. Ct. 28 - Supreme Court 2015, page 7&13, Judge wedded to position,
1 bad apple spoils the barrel
Woodfield v. Bd. Of Prof. Discipline, 905 P. 2d 1047, 1055 - Idaho: Ct. of Appeals 1995, Stnd. of Care
Yellowstone v. Burgess, 843 P .2d 341, 349 (Mont. 1992), pages 9-11

ON POINT "Bogus Comer"
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STATUTES AND RULES
LC. 5-207
I.C. 18-2601
LC. 18-2602
LC. 31-2709
I.C. 54-1201
I.C. 54-1215(3) (b)
I.C. 54-1220
LC. 55-1604
I.C. 55-1906(c)
I.C. 67-5242(3)(b)
I.C. 67-5248(a)
I.C. 67-5201(19)(b)(iv)
IDAPA 04.11.01.510-513
IDAPA 04.11.01.600
IDAPA 04.11.01.700
I.D.A.P.A. 10.01.02.002
I.D.A.P.A. 10.01.02.003
I.D.A.P.A. 10.01.02.004.
I.D.A.P.A. 10.01.02.005.01
I.D.A.P.A .10.01.02.005.02
I.D.A.P.A .10.01.02.007.01
I.D.A.P.A. 10.01.02.011.01.
I.D.A.P.A. 10.01.02.022.01.
I.R.C.P. 8(a.1) & l0(b)
I.R.C.P. l0(b)
I.R.C.P. 59(a)(l)
I.RE. 605 & 803(20)
Rule 505(b) of the Idaho Bar Commission
Rule 512( c) of the Idaho Bar Commission
U.S. Constitution, 1st Amend.:

"Congress shall make no law ... abridging the freedom of the press."

th

U.S. Constitution, 5 Amend.: "No person-shall be deprived of-property, without due process oflaw."
U.S. Constitution, 14th Amend.: "No state-shall deprive any person of-property, without due process ... "
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AUTHORITIES
American Surveyor Magazine, Nov.-Dec., 2014, pages 23-33

Fox Guarding Hen House

BLM 2009 Manual of Surveying Instructions § 1-07

Written for Federal Surveyors

BLM 2009 Manual of Surveying Instructions §3-99-136

Subd. Of Sec. does not= M&B

BLM 2009 Manual of Surveying Instructions §5-39 and 7-56
BLM 2009 Manual of Surveying Instructions §5-10 & 11

Must use the best of all the evidence.

BLM 2009 Manual of Surveying Instructions §7-41-7-49
BLM 2009 Manual of Surveying Instructions §9-43

Single Point Control

Closing Line
Incorporation by Reference

Demise of the Right-Privilege Distinction in Con. Law, 81 Harv. Law Review 1439 (1968)
Ethical Issues in Being an Expert Witness, by Joseph B. Kadane, 2004, third paragraph
Fed. Cir. Bar Jor., Vol. 11 #2, November 2002, page 13, Standards of Appellate Review in the Fed.
Circuit: Substances and Semantics,
Idaho Statesman Article on Soccer Teams, June 23, 2016
1 Journals of the Continental Congress 108 (1774)
USLEGAL.COM.; https://definitions.uslegal.com/i/incorporation-by-reference/
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STATEMENT OF THE CASE

Idaho Code 67-5279(3) sets out the scope of Judicial Review: " ... the court shall affirm the agency
action unless the court finds that the action was:
(a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency;
(c) made upon unlawful procedure;
(d} not supported by substantial evidence on the record as a whole; or
(e) arbitrary, capricious or an abuse ofdiscretion.

ACTORS:

Past Chairman of the Board/ Expert Witness:

John Elle

Chairman of the Board:

George Murgel

Executive Director:

Keith Simila

Attorney for the Board:

Michael Kane

Attorney for the Prosecution:

Kirtlan Naylor

Investigator

John Russell

Defendant

Chad Erickson

Complainant/Respondent

Respondent/Appellant:

BACKGROUND

Because there appears to be prejudice involved in many of the violations of fundamental rights
claimed in this Judicial Review, Erickson will begin with a discussion of the source of the Board's
prejudice and arrogance; "Privilege" and Money.

Privilege: LC. 54-1201, line 15: "The practice of ..professional land surveying shall be deemed a
privilege granted by the Idaho board of licensure ofprofessional engineers and professional land
surveyors through the board ... "

I.D.A.P.A. 10.01.02.002, line 9-10: "Such application shall include the recognition that the
practice of .. land surveying is a privilege ... "
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Privilege: The presence and application of the word "privilege" in statute, rule and practice has
enabled the Board to perceive itself as the unfettered god (or demon) of Idaho's surveyors, able to
enact, interpret, indict, prosecute, judge, condemn and revoke at will, with only the slightest bow
and wink at due process and woe be unto the surveyor who fails to kiss the ring.

The Board is not alone in oppressing this last segment of society deemed without rights, the
licensed professional. It is a perception and statement among some lawyers and judges that "state
boards can do whatever they want". However, this is not general, for the Kentucky Supreme

Court in CURD v. KENTUCY, page 303 stated: "In allowing licensure boards to police expert
testimony, we do not provide a regulatory blank check. Our intention is not to unleash licensure
boards to sanction testimony simply because it may not fit neatly within the current professional
orthodoxy. " (Erickson recommends this case as on-point and exceptional in both rarity and

clarity.)

The effect of surveyors continually seeing the word "privilege" in their statutes and rules,
accompanied by the admonition to make it part of their practices, is to remove the slightest thought
that their license is a property that can only be removed by the Board with the utmost conformity to
due process.
"The Court (US Supreme) has fully and.finally rejected the wooden distinction between
"rights" and ''privileges" that once seemed to govern the applicability ofprocedural due
process rights. Board of Regents v. Roth 408 U.S. 564,571 (1972), also see The Demise of
the Right-Privilege Distinction in Constitutional Law, 81 Harvard Law Review 1439 (1968)
It is Erickson's observation and opinion that the retention of the word "privilege" in statute and

rule continues a plume of abuse that is unconstitutional. As long as the antiquated "privilege"
clauses are retained, it, and whatever else is contained therein, is unconstitutional.
"It is said that, since teaching in a public school is a privilege, the State can grant it or
withhold it on conditions. We have however rejected that thesis in numerous cases. "
(Board v. Roth, page 583)
"When this Court considers a claim that a statute is unconstitutional, we review the trial
court's ruling de novo since it involves purely a question of law." State v. Cobb, page
246 - Idaho: Supreme Court 1998

Follow the money: There is a reason the Board has failed, after repeated judicial warnings, to
define the meaning of "Standard of Care", "Public Welfare", "Incompetence", etc. It is that luring
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and lulling members into unknown violations and then springing fines based upon yet
undetermined "standards of care" is a cash cow that funds their operation, pays their wages and has
fattened the Board's account to nearly½ million dollars. See the Board's 2014 audit,
https://ipels.idaho.gov/forms pubs/ AnnualReports/20 l 5AnnualReporttoGovemor.pdf , last page.
Also, at this audit we see that the State of Idaho makes no expenditures to the Board, forcing the
Board to survive by phlebotomic action upon the surveyors.

This smacks of the Doresse translation of Saying 60 of the Gospel of Thomas: Just then a

Samaritan was going into Judea carrying a lamb. Jesus said to His disciples: "What will this man
do with the lamb?" They answered: "He will kill it and eat it!"
Only the Good Shepherd does not kill the lambs and eat them. The Board is not a good shepherd.
When the Board sees a letter of complaint they see dollar signs, they see a solution to their funding
challenge, they see paychecks. What a trap for boundary surveyors involved in boundary disputes,
where there is always a loser, and that loser is always a potential complaint to the Board.

No matter what the evidence was against him, he had the right to have an impartial judge. He
seasonably raised the objection and was entitled to halt the trial because of the
disqualification of the judge, which existed both because of his direct pecuniary interest in the
outcome, and because of his official motive to convict and to graduate the fine to help the
financial needs of the village. Tumey v. Ohio, 273 US 510, 535 - Supreme Court 1927
Boundary surveyors in Idaho should not be exposed to the Board's genocidal funding problem
every time a neighbor loses a boundary dispute. It is doubtful that attorneys are so easily subject to
complaints from losers in litigations. In Grangeville Idaho the Board's feeding frenzy has affected
seven out of eight surveyors since 2011 . This wouldn't be a Southern Idaho v. Northern Idaho
thing would it? Nah.

Capability of Board Members as Boundary Surveyors: They aren't. The dynamics of a
Boundary Survey firm, much research in comparison to time in the field, requires few survey crews
and many experienced licensed surveyors, which is not a formula for getting rich. Conversely,
wealth in the survey world means "construction surveying", where the practice is to have three or
four survey crews to each licensed surveyor, which translates to "Engineering", which translates to
wealth. There is little time, capability or interest in Engineering firms to address clients involved
in Boundary litigation. Thus most lmowledgeable and experienced Boundary surveyors are found
in small firms, or even solo firms. Every surveyor Board member that Erickson is aware of came
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from Engineering firms, where the desire for prestige pushed the firm's professionals to be Board
Members, if not the firm's Engineer, then having the firm's Surveyor upon the Board is a
consolation prize. Unfortunately for all these "surveyor in name only" members of the Board, two
old truisms apply, "An Engineer does not a Boundary Surveyor Make", and "Those who don't

know, don't know they don't know".

Examples oflack of knowledge and experience on the part of the Board's expert witness (who is
licensed as a combination Engineer/Surveyor and the president of an Engineering firm, who
acknowledged at Tr. 37:12-16 that he is only a 50/50 surveyor) can be found at Tr. 54:24-58:20;
155:2-9; 171 :4-17; 220:14-20; 223:5-19 (impeached at R. 225 Dismissal "C"); 237-238; 294:9-17
(impeached at 268:3-24); 311 :5-17 (rebutted in following paragraph). A Board member himself
and past Chairman, the expert witness' shallow knowledge in survey matters is also evident in his
claim at Tr. 179:24-180:18 that As-built Surveys and Site-Plans are boundary surveys.

Boundary Survey: On July 27, 2010 Erickson completed what was to be phase 1 of a survey for
Mrs. Walker. Phase one was the dependent retracement survey of the exterior and subdivision
lines of Section 24, T30N, R3E, B.M. Section 24 is about 4.5 miles east of Grangeville, Idaho on
the Mount Idaho Grade and includes the Walco Transfer Station. The meaning and procedure of a
section subdivision is defined at §3-99 through 136 of the 2009 BLM Manual of Surveying
Instructions. Judged by this reference, Erickson's call for a section subdivision survey was a call
for the U.S. Rectangular Survey System, not a call for any nearby metes and bounds surveys.

In the course of phase one Erickson found that a series of 1977-1996 surveys by Carl Edwards had
failed to place five of nine sectional comers of Section 24 in their original locations:

A.
B.
C.
D.
E.

The North¼ comer moved
The West¼ comer moved
The South¼ comer moved
The Southwest comer moved
The Center¼ comer moved

S.45°31'43"E, 157.19'
N.87°37'46"W., 96.94'
S.13°16'00"W, 123.23'
S.3°29'05"E., 272.00'
N.68°45'35"E., 34.59'

Since 2010 four other surveyors have retraced Section 24. Three surveyors are in agreement
that all five of the subject Carl Edwards monuments are in error. The forth surveyor, Hunter
Edwards, Carl's son, agrees that three of the five monuments are in error: A, B & E.
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The "central issue" (R. 236:17-19) in the Finding of Fact is the Southwest Comer of Section 24.
Was the stone found by Carl Edwards the original stone in the original location? Or was Erickson
correct to use a 272' tie from the 1915 deed to re-establish the SW comer of Section 24? Is there a
"continuity rule" (Tr. 124:2-8; 147:4-23) requiring Erickson to perpetuate Edwards' 1977
erroneous positions?

On February 24, 2011 Mrs. Badertscher filed a complaint against Erickson (Ex 1.4). Erickson
responded to the Board with a full disclosure of survey plats and reports at that time. In its
newsletter of Nov. 2011,the Board determined that the Edwards SW comer of Section 24
"apparently was incorrectly and previously located by Carl Edwards ". (See middle of the second

page of https://ipels.idaho.gov/minutes/Minutes 11 -11.pdf) In the newsletter the Board
acknowledged that Mrs. Badertscher's letter lacked requirements for a formal complaint and that
there was ongoing litigation over the issues. Three years later, in 2015, the Board elected to
prosecute an opposite claim, that Erickson was wrong and Edwards was correct.

On April 8th, 2015, Mrs. Dorothy Walker filed a complaint with the Board asking that criminal
charges be filed against one attorney and six surveyors. (At Ex. 1.5 see top of page 1 and bottom
of page 3.)

In the Finding of Facts of (R.224:last paragraph) the Board dismissed the Walker letter because it

was: " ... long on accusations and short on specifics (and) it appears that Ms. Walker's letter of
complaint, standing alone, does not meet the test for clear and convincing evidence of a violation
of the statute or rule. Hence, this allegation will be dismissed. " Because the above description

matches the Badertscher' s letter to a "T", Erickson is puzzled why the Baderscher letter was not
dismissed as well. Additionally, neither Badertscher nor the Walker were interviewed by the
Board' s expert witness, (Tr. 169:1-5), leaving the letters as stand alone documents without a
"swearing subject to perjury". Despite these fatal defects, the Badertscher letter was quoted
extensively in the Finding of Fact (R. 234), as though it were fact.

On May 22, 2015 (R. 434-442 of Supplement to Agency Record) the Board offered a Stipulation
and Order asking for $250.00. On October 28, 2015, with no expansion in scope, the Board issued
a complaint praying for $5000 and a three year suspension. On August 17, 2016 the Board issued
an order revoking Erickson's license. This irrational expansion of penalties without an expansion
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of scope is symptomatic of the Board's arbitrary and capricious proceedings. The Board has been
arbitrary and capricious from the Complaint to the Finding of Fact, justifying the observation of
"vague for voidness" for the entire proceedings. Tr. 367:22-23 and Tr. 325:14-25 encapsulate the
Complainant's lack of propriety and skill.

THE FOLLOWING ARE THE ISSUES FOR THE DISTRICT COURT TO RESOLVE:

1. First Amendment; Did the Board Unconstitutionally Silence Erickson?
BACKGROUND:
The Board's suppression of Erickson's right to Free Press had its beginning with a meeting of the
Lewis & Clark Chapter of the ISPLS on September 17 th 2014 where Keith Simila, Executive
Director, for the Board, blew in during his whistle-stop campaign to drum up support for the
proposed Board's 2015 legislation. In a very high-pressure sales pitch the attendees were informed
that the new legislation would remove the Land Boundary Experience Requirement from licensure,
it was for our own good, and we better get behind it. ''No time for voting, or public comments"
Mr. Simila said as he passed out his lesson plan on how to persuade Congressmen to destroy our

profession (R. 163-164).
Simila was not impressed with Erickson's opposition that September 17 th evening and apparently
even less so when Erickson's magazine article, criticizing the Board's action, came out on
November 14, 2014. (At this point Mr. Erickson adopts R. 155-173 of Affidavit of Prejudice as
part of this Statement of the Case.)

On Nov. 14, 2014, as a journalist listed as a contributing writer, Erickson published an article
exposing an attempt by Idaho Board of Li censure of Professional Engineers and Professional Land
Surveyors (Board) to remove the Land Boundary experience requirement from licensure. In the
American Surveyor article, http://www.amerisurv.com/PDF /TheAmericanSurveyor EricksonF oxGuardin gH en House Nov-Dec2014.pdf (R. 167-169), Erickson combined satire with serious
writing. However, if the Board is going to hang Erickson for this "violation" they will have to
exhume and hang Samuel Clemens' bones from the same rope.
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Credentials: Erickson's credentials, background and the background of the Walker survey are
available in Erickson's Affidavit In Support of Immediate Stay pages 1-14, submitted to this
District Court on October 11, 2016.

Erickson believes that the Board's actions, since November, 2014, have been designed to stop
Erickson's opposition to the Board's political ambitions by suppressing his exercise of Free Press.
This belief is further advanced by the subsequent and frequent presence of passion, malice,
fabrication of evidence, and yes, even perjury by the Board.

While it is accepted that Boards and District Courts rarely entertain constitutional issues, it must
also be acknowledged that the up line courts will probably decide this case upon the Board's illegal
suppression of Freedom of the Press. Land survey issues are "a small thing in the sweep of human

events, but freedom of the press is not".

"The last right we shall mention, regards the freedom of the press. The importance of
this consists (oj) ... its consequential promotion of liberal sentiments... whereby oppressive
officers are shamed or intimidated, into more honourable and just modes of conducting
affairs." (A) letter of the Continental Congress to the inhabitants of Quebec, 1 Journals
of the Continental Congress 108 (1774).
When a violation of a First Amendment right is alleged, the reasons for dismissal...must
be examined to see if the reasons given are only a cloak for activity or attitudes
protected by the Constitution ... So the search is to ascertain whether the stated ground
was the real one or only a pretext. .. (A) careful fact.finding is often necessary to know
whether the given reason for nonrenewal ofa teacher's contract is the real reason or a
feigned one. Board ofRegents v. Roth 408 US. 564, 582 (1972)
When a State proposes to deny a privilege to one who it alleges has engaged in
unprotected speech, Due Process requires that the State bear the burden ofproving that
the speech was not protected. Board ofRegents v. Roth 408 US. 564, 583 (1972)
The fundamental freedoms ofspeech and press have contributed greatly to the
development and well-being of our ji-ee society and are indispensable to its continued
growth. Ceaseless vigilance is the watchword to prevent their erosion by Congress or
by the States. The door barringfederal and state intrusion into this area cannot be left
ajar; it must be kept tightly closed... Roth v. United States, 354 US 476, 488 - Supreme
Court 1957
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"The court is obliged ... to reverse a decision if substantial rights ofan individual have
been prejudiced because the administrative .findings, iriferences, conclusions, or
decision are "in violation of constitutional or statutory provisions. 11 H & V.
Engineering v. Bd. ofPro. Engineers, 747 P.2d 55, 58 (Idaho 1987)

The Board has refused to disclose their communications, preventing Erickson from investigating
these charges more fully (see R-185 in Affidavit of Board's Prejudice and IDAPA 04.11.01. 600 A
&B.)

Has the Board so gravely defiled Erickson's constitutional rights as to require dismissal of the case
with prejudice, in its entirety?

2. Did the board violate Erickson's rights of due process as set out in the 5th & 14th
Amendments? See elements of due process in each of the following A-H Arguments.
"The right to practice one's profession is a valuable property right. A state cannot
exclude a person from the practice of his profession without having provided the
safeguards ofdue process". Tuma v. Board ofNursing, 100 Idaho 74,593 P.2d 711,
714 (1979)

3. Are certain statutes and rules unconstitutional because they assert that licenses are a
"privilege"?

It is Erickson's observation and opinion that the retention of the word "privilege" in statute and
rule causes a plume of influence that is unconstitutional. As long as the antiquated "privilege"
clauses are retained, it, and whatever else is contained therein, is unconstitutional. (See
"Background".)

4. Did the Board violate due process in denying motions for continuance?
A. Did the Board violate due process in denying the March motion for continuance?
On March 8th ' 2016 (See R. 79-84) the Board introduced another complaint and on March 9th, 2016
Erickson asked (R. 79-82) for additional time in which to investigate and report on the new
complaint. Instead, two days later (remember, motions with the Board are via e-mail and thus are
nearly instantaneous), in great arrogance the Board sent a scheduling order (R. 83-85) that was
impossible to meet and still respond to the new Allan Scott complaint, particularly the pleading
deadlines for the Preliminary Hearing. Incredibly, the Scheduling order was run through the Board
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and signed by George Murgel, acting chairman for the Board, within two days of Erickson sending
his March 9th motion.
Each deadline problem from March to June had its origin in the denial of the March 9th Motion for
Continuance, ultimately resulting in Erickson's late night cramming for the final hearing and
culminating in a medical/physical breakdown at the third day of the hearing. This unfair denial of
the March continuance is, according to I.R.C.P. 59(a)(l), grounds for a new trial.

B Did the Board violate due process in denying the June 20th motion for continuance?
Erickson then sought an Interlocutory Review at District Court, which application was denied on
June 13 th , 2016 and received June 15th.
The Board's final hearing had been ordered for June 20th • Having had only five days to prepare for
the Board's Hearing, Erickson was flat unprepared when he arrived in Boise on June 19th . Those
previous five days and nights had been filled with study and the night of the 19th was no different.
Because he was preparing a motion and Affidavit of Board's Prejudice (R. 155-185) for the opening
bell on the 20th, on the night of the 19th Erickson had only three hours of sleep. As evidence of
being unprepared, Erickson had no opening statement and few exhibits. At Tr. 18:7-22:9 Erickson
moved for a continuance. At Tr.28:14-19 the motion was denied.

C. Did the Board violate due process in denying the June 22nd (Wednesday) motion,
which motion was a request for more time to investigate inserted allegations?
There were five allegations addressed in the Hearing which did not appear in the Complaint,
and thus did not allow Erickson time to investigate and prepare a rebuttal:
a. Mrs. Hoiland's Affidavit;
b. George Ball's GLO Investigation Survey;
c. Shannon's GLO Special Instructions.
d. Basalt stones cannot be marked by farm implements.
e. Most importantly, Hunter Edward's newly discovered stone at the west¼ comer of
Section 24;
On the morning of June 22 nd Erickson asked for a continuance so he could investigate the
insertions, particularly the newly discovered stone at the ¼ comer common to Sections 25 and
26 (Tr. 379:24-385:24). The motion was effectively denied with a comment at Tr. 386:20-
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387:2: "The Board ...probably needs to tell you that they view this as a very, very minor

piece ... That is probably further than we would normally telegraph the Board's intentions ... "

Contrarily, belatedly, and justifying Erickson's request for this continuance in the first place, in
the Finding of Facts (R. 238: last paragraph-R.239 second paragraph) we read: "To further

support the stone found by Carl Edwards at the southwest corner ofsection 24, an origi,nal
stone set by Shannon was found at the ¼ corner common to sections 25 and 26 by Hunter
Edwards ... Based on this evidence, it was the unrebutted testimony of the expert that Mr.
Erickson fell below the standard of care.
nd

Obviously Erickson was justified on June 22 in requesting a continuance to investigate the
new stone. As it turned out, further investigation after the hearing revealed that a Pete
Ketcham Record of Survey #S- 3390 repudiated Hunter Edward's measurements to the new
stone (see General Note #2 on that plat). Also, Ex. 13.2, second sheet, states that the stone that
Hunter Edwards found discredits itself because it was found disturbed and lying on the ground.
Had Erickson been able to research and present this information, this charge of violating the
standard of care would not have been included in the Finding of Fact.

D. Did the Board violate due process in denying the June 22nd (Wednesday) motion for
continuance based on medical reasons?
Continuing the cramming of the previous week and the three hours of sleep Sunday night, on
Monday night and Tuesday night Erickson again only had three hours of sleep. On Tuesday
evening, while climbing the stairs to the Hotel room, Erickson had a physical collapse, yet he
stayed up again until 3 :00 A.M. writing two motions for the morrow. But on the morrow, at the end
of Hell Week, Erickson was physically unable to continue. He thought he could take it, but at 69,
he no longer could. On Wednesday morning Erickson went to the hearing only to make his
motions.

Departure From Hearing for Medical Reasons: The Board's willingness to error, prejudice and
perjury are evident in the Introduction to the Finding of Fact (R-223: 1st & 3rd paragraph) where the
Board claimed that Erickson "refus(ed) to make a defense (and) made no record ofhis reasons for

leaving (the hearing) ". This is perjury by the Board. This perjury was repeated at the December
5th, 2016 Stay/Augmentation Hearing at District Court. In rebuttal, in the transcript of the third day
of the Hearing (Tr. 388:13-18) we read in part: Erickson: "And another point, this was supposed to
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be a two day proceeding. I'm in my 70th year. I have heart problems. And as intimated, I'm
receiving phone calls at 2: 30 (in the) morning (from limited counsel). I've had three nights in a
row now (of) three and four hours ofsleep. Frankly, I can't take any more. I need a break." The

Board's counsel, Michael Kane, was aware of Erickson's condition, asking on Tr. 389:24: Kane:
"Are you suggesting that this would adversely affect your health if we continue today? Continuing

on Tr. 390:1, Erickson responds
night.

"IfI don't get a break today ... it was already affecting me last

IfI don't get a break now ... "At this point Erickson did have a breakdown, witnessed by

Mrs. Erickson intervening at this point, the only time that she did during the three days of hearing.

The Board, in sending Erickson in this state for a one-on-one with the Board's attack dog, see Tr.
390:23, was irresponsible and aggravated the matter. Because of a lack of stamina due to age and
sleep deprivation, it was obvious to Erickson that if he remained he would have a series of these
breakdowns, or worse. Erickson could not continue. Erickson medically had to leave.

It should be noted that the Board was partly responsible for Erickson's medical crisis, for two
reasons: 1. The late nights of preparation were necessitated because Erickson was unprepared for
the hearing, and could not have been prepared with only five days available from the end of the
Interlocutory Appeal and the Board hearing. 2. In inadvertently, or by design, selecting the week
when there would be no hotel rooms available in Boise, Erickson and his counsel were compelled
to spend precious time in search and travel, eventually finding hotel rooms in Mt. Home (see
Attachment "B", Idaho Statesman Article on Soccer Teams, June 23, 2016). This affected
Erickson's witnesses as well who were not available because there were no hotel rooms in Boise.

E. Did the Board use Illegal procedures In Continuing the Hearing_without the presence of
Mr. Erickson or his counsel in violation ofl.C. 67-5242(3b)(4), which provides for a "notice of
proposed default order" in such situations?

F. Did the Board Violate Due Process in Continuing the Hearing?
The Board had, previous to Mr. Erickson's departure, acknowledged that a continuance or
suspension would be necessary for other reasons, but they wanted to finish out the day (Tr. 385:12387:20). Compounding the problem, Erickson was both the defendant and defense counsel.
Erickson contends that, by continuing the hearing without his presence or his counsel presence, the
Board deprived him of his constitutional right to mount a complete defense. In submitting its
Record in its present state to the District Court, the Board is presenting an incomplete case lacking
Erickson's cross and defense. Upon this incomplete record an appeal cannot be fairly heard.
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G. Summary:
All of the troubles involving continuances have cascaded do\Vll from the Board's unfair denial of
the March motion for continuance.

"The magistrate's reasons for denying the continuance ... amount to 'an unreasoning and
arbitrary 'insistence upon expeditiousness in the face ofa justifiable request for delay.
Carman II
This case is another example of the effect that public pressures are exerting upon Idaho's
trial and appellate judges to rush to trial and conviction due to an ever increasing rate
of crime in this country regardless of the damage to constitutional principles.
Trial and appellate judges should be mindful of the fact that while we have a duty to
expedite all trials, that the most fundamental safeguard ofour democratic way of life
under our federal and Idaho constitutions is the honoring and implementation of the Bill
ofRights. Each time a trial or appellate court pennits those rights to be eroded for the
sake ofexpediency, our form ofgovernment is nudged toward that which exists in
totalitarian states. Would that Idaho's trial and appellate courts would take a broader
view of their responsibility to support and defend our constitutions.
The failure of the Court ofAppeals to reverse this case constitutes manifest injustice and
the case should be reviewed by the Idaho Supreme Court. State v. Cannan, 774 P. 2d
900, 909, Id. Sup. Court.
"Rather than ... asking this Court to speculate as to whether the defendant was prejudiced
by the trial court's denial ofa continuance or sanctions, the better practice is to move for
a new trial in the district court, pursuant to IC.§ 19-2406 (5) or (7), taking that
opportunity to present to the trial court... other evidence... Such a post-trial measure
would not only allow development of the necessary record for appeal, but may obviate
the need for an appeal by giving the trial court an opportunity to grant a new trial...
State v. Hawkins, page 32, 1998
Pages 1-7 of Erickson's Motion to Augment the Record, submitted to this District Court on
November 23, 2016, is apropo and is herewith adopted.

Because of the unfair denial of the March 2016 motion for continuance, and its consequences,
because Mr. Erickson and his witnesses could not get hotel rooms, a new trial is in order for this
case.
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5. Did the Board violate Due Process in setting aside the Motion to Dismiss for Prejudice (Tr.
23-28) and Affidavit of Board's Prejudice (R155-185)? See I.R.E. 605.
The June 20

th

,

2016 Affidavit of Board Prejudice (R. 155-185, particularly R. 170-173), was rewarded

with the removal of one member of the Board (Tr. 28:4-13). Erickson contends, and the US Supreme
Court agrees at Williams v. Pennsylvania page 13 that if, over a long period, one apple is in-your's-face
spoiled then there is an unconstitutionally high potential that the entire Board is spoiled. Glenn Bennett
remained on the Board and assisted in the decision making on the Erickson complaint from November
15th 2014 to June 20th, 2016. When such tribunals are wedded by group think over a long period, often
justice cannot be protected by the removal of just one member.
Six examples of inappropriate actions indicate a high potential that the Board was/is prejudiced:
A. On November 24

th

,

2014, only six working days after the Erickson article came out (R. 31-33),

the Board re-vitalized and changed the direction of the 3.5 year old Badertscher complaint.
B. The expeditious nature of the Board's Hearing Schedule, published and signed by the Acting
Chairman only two days (R. 86-88) after Erickson asked for the March continuance (R. 83-85).
C. The Board rejected the findings of its Investigator and in his place the Chairman recused
himself so he could be the expert witness and make accusations from the witness chair.
D. Board members blatantly propped up the prosecution's witness during the hearing (Tr. 294296) with questions they already knew the answers to.
E. There are three instances of Board members asking their Chairman cum Expert Witness for
interpretations of the law (Tr. 309:14-310:22). So much for "A judge cannot be a witness".
F. The excessive passion present in the Conclusion of Law (IRCP 59(a)(l)(F).
These, and many others, bear out the suspicion of bias on the part of the majority of the Board,
justifying a new trial.

"There is furthennore, a risk that the judge 'would be so psychologically wedded' to his or her
previous positions as a prosecutor that the judge 'would consciously or unconsciously avoid
the appearance ofhaving erred or changed position'." Williams v. Pennsylvania 579 U.S.
(2016), page 7.
It is not necessary for Erickson to prove that the Board is prejudiced, just that there is a high
probability of it.

"The inquiry is an objective one. The Court asks not whether the judge is actually,
subjectively biased, but whether the average judge in his position is likely to be neutral, or
whether there is an unconstitutional potential for bias.' ... On these extreme facts the
probability of actual bias rises to an unconstitutional level." Caperton v. AT Massey, pages
2262, 2265 - US Supreme Court 2009
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Erickson again raises the claim of prejudice on the part of the agency head and thus a violation of
due process, and prays for a reversal without remand.

The appellate review in respect of evidence is such that the judgment can only be set aside by
the reviewing court on the ground that it is so clearly unsupported by the weight of the
evidence as to indicate some misapprehension or mistake or bias on the part of the trial court,
or a willful disregard ofduties. Tumey v. Ohio, 273 US page 517:

6. Did the misbehavior of the Board's expert witness impeach the entire Agency Head as
being unconstitutionally biased?
Another reason for Erickson's Motion of Prejudice of the Board was that at the hearing the just past
Chairman of the Agency Head (Mr. Elle) was sitting as a witness for the prosecution. This motion
was rebuffed by the Board who claimed at Tr. 377-378 that Mr. Elle was not interacting with the
adjudicators, and besides the US Supreme Court said it was OK. The falsity of the Board's claim
and assurances can be seen in the first five pages of charge "G" of the Finding of Fact, wherein it is
stated of Mr. Elle during the Hearing:
A. "The expert opined that Mr. Erickson had failed in his primary obligation to protect the

welfare of the public, and violated the standard of care." (R. 237:3-5);
B. "Based on this evidence, it was the unrebutted testimony of the expert that Mr. Erickson fell

below the standard of care" (R. 239:5-6).

In the 2004 theses, Ethical Issues in Being an Expert Witness, by Joseph B. Kadane, we read in the
third Paragraph: "In particular, it is unwise and unwelcome (for expert witnesses) to express

opinions about the law, as the court will not have accepted you as an expert in the law, and
regards it as something for the lawyers and the judge to discuss. " (This was found on a Google
search)

It is well established that a judge may not set as a witness but at Tr. 309:14-310:2; 311 :3-24 we
have three instances of Board members asking the Chairman cum expert witness to make
determinations about the law. Not only are such answers unethical, two out of three are incorrect.
The corollary is that a witness cannot be the judge, yet at more than 30 occasions Mr. Elle gave
opinions about the law and/or gave allegations against Mr. Erickson. The most egregious legal
determinations made by the expert witness are these:
Tr. 57: 10-60: 1 counsel asked Mr. Elle to find a statute and state the effect of an "opinion";
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,Tr. 121: 15-123: 10 The Board asked for determinations on "Standard of Care" and "Public
Welfare";
Tr. 123:15-124:21 the expert witness made determinations on the Standard of care and
made-up the new and illegal principle of "continuity' to go along with it;
The Tr. 146:6-21 Expert witness determination is impeached by himself at Tr. 290:21-291 :7;
Tr. 151:6-153:8: Here Mr. Elle's testimony is considered final and not prejudicial, but he
impeaches himself at Tr. 268:3-24 by denying his previous determination.

My, wouldn't all prosecuting attorneys like to have an expert witness who six months before was
the chief judge reviewing the same case, is married (Williams v. Pennsylvania, page 7, 2015) to the
adjudicator by groupthink, openly accuses the defendant of violating specific laws and is careless.
My, my, my, weren't the Board members picking up good vibrations. Someone should write a
song about it.

There are also dozens of instances of evasiveness on the part of this "expert witness" and they are
encapsulated and exemplified in a short interchange at Tr. 237:12-----+Tr. 238:21 which ends with
Erickson's exasperated "You aren 't going to answer any of my questions; are you". Here there is
not a sham of impartiality on Mr. Elle's part, not a pretense of being a true expert witness. You can
also see evasiveness at Tr. 287:10-291:9.

Just when Elle would be wriggling in the grip of reason a Board member would interrupt the
repartee. See Tr. 183 :22-186:4 where, just as Erickson was making the point that the turmoil out in
the middle of the field was not his doing, two interruptions were made by board members. Also see
another tribunal at http://i.imgur.com/uB8IDSl.jpg ).

Erickson believes that a full dismissal is justified here for the flock mentality apparent in the words
and actions of the Board members setting in both the witness and adjudicator chairs. Elle, the
"Board Chairman", telegraphed to the agency head and the agency rose, wheeled and dove in
murmurization.
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7. Was the Board's Standard of Care Void for Vagueness?

Because it having having only a one sentence indeterminate definition, any use of the standard of
care within I.D.A.P.A. 10.01.02.005.02 will have an unconstitutional lack of notice, which is an
essential element in due process.
"We find nothing in the statutory definition - nor Board rules and regulations - which
warned the engineers that their acts would subject them to discipline. As a result the grounds
upon which the engineers were disciplined by the Board were unconstitutionally vague ... We
conclude that... unwritten standards based solely on the Board's "experience and expertise"
unknown to members of the profession and reviewing courts cannot survive due process
scrutiny. Reversed. H. & V. Engineering v. Bd. of Pro. Engineers, page 61
"... notwithstanding the clear statement ofI. C. §54-1422 (that the Board may) adopt... such
rules and regulations not inconsistent with the law as may be necessary to enable it to carry
into effect the provisions of this act... the Board has not over many years ever promulgated any
rules and regulations further defining unprofessional conduct." Tuma v. Board, page 715.
Erickson believes that a full dismissal is justified here. (Also see Charge "B'' in the Argument, §4,
5 & 6 of Defenses.)

8. To What Extent May the Court Review De novo?
Erickson's selection of a Review Standard of de novo is not so much a request as it is an
observation that each of the issues lodged herein qualify for review de novo. This is true whether
the issue is a constitutional issue, of which there are several, or that each sophomoric complaint is
based upon new and illegal principles, which are always subject to review de novo. See Federal
Circuit Bar Journal, page 13).

A. Hearing/Investigation Officer:
"... this Court will review the Board's decision with greater scrutiny when (the Board) does not
accept the hearing officer's recommendations" Ater v. Idaho Licenses, page 442.

In an apparent effort to establish a "standard of care", there was an investigation performed by

the Board in Erickson's case but the Board refused to release it (see attachment "A"), which
makes it difficult for the up line court to determine standard ofreview. Erickson moves for a
presumption that the recommendations of the Investigation were not accepted by the Board,
which justifies a de novo review standard on all points. The justification for such a
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presumption is increased when one considers that the original preliminary determination by
the 2011 Board was that Erickson was correct and Edwards was incorrect (see middle of the
second page of https:/ /ipels.idaho.gov/minutes/Minutes 11 -11.pdf ).

B. Incorporation by Reference:

"Whether and to what extent material has been incorporated by reference into a host
document is a question of law "(subject to review de novo ). Advanced Display v. Kent State
Univ., 212 F.3d 1272, 1283 54 USPQ.2d 1673, 1680 (Fed. Cir. 2000)

C. Clear Errors of Fact & Law
a. Statutes of Limitation: "Whether tolling of a statute of limitation has occurred

raises an issue of law involving ... review de novo," Weddel v. Sec'y Health.
b. New & lliegal Principles:
Claiming that a Record of Survey must show ownership, or that incorporation by
reference is not applicable, is a new and illegal principle, requiring review de novo. See
The Federal Circuit Bar Journal which reads: "Cases that require a trial tribunal to

select or fashion a new legal principle truly receive the minimum of appellate deference.
This is because, in these cases, the trial tribunal is peiforming an appellate function :
defining the law regardless of the particular facts of the case. "

c. Failure to Recognize Incorporation by Reference:

"... this Court recognized the familiar rule that where lands are patented according to
such a plat, the notes, lines, landmarks and other particulars appearing thereon become
as much a part of the patent... as if they were set forth in the patent." Robbins v. County
of Blaine 996 P.2d 813, 816 (2000)

d. Unrebutted:

In every case the Board stated that their charge was "unrebutted" but they were in each
case in error on one point, and sometimes two:
1. The charge was rebutted in Erickson's Answer of January 14, 2015 (R. 36-58);
2. The Board's witnesses stated otherwise during cross examination.
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D. "When this Court considers a claim that a statute is unconstitutional, we review the trial

court's ruling de novo since it involves purely a question of law." State v. Cobb, 969 P. 2d
244,246 - Idaho: Supreme Court 1998

9. Was the Board Arbitrary, Capricious and Abusive of Discretion on the following points?

To use the Supreme Court's phrase, in the following instances this case smells like a fish that has
been dead and unrefrigerated for six days.
A. Badly Formed Complaint, Finding of Fact, Conclusion of Law. I.C. 67-5248(a);
IRCP 8(a.l) & l0(b).
B. Failure to provide a viable forum (no motel rooms, see Attachment "B").
C. Continued without the presence of defendant or his counsel or default order.

IDAPA 04.11.01.700
D. Failure to gather evidence.

IRCP 59(a)(l)(G)

E. Failure to grant justified continuance.

Carman II, page 902

F. Did the Board illegally flout the two year Statutes of Limitation. IDAPA 10.01.02.011.01
G. The Board committed perjury at Badertscher's Fence in altering "invitation to encroach" to
"capitalize upon", and stating that Erickson said Badertscher built the fence, when Erickson
never used the name Badertscher in either of his 7-27-2010 documents. ("C" of Argument)
H. Misrepresenting the abnormal nature of the Walker complaint. Mrs. Walker wanted

criminal charges against six surveyors, not just Erickson. Ex. 1.5 and R. 232: 1-2

I. Extensively quoting the Bradertscher complaint (Ex. 1.4) in the Board's Complaint and
Finding of Fact when the Bradertscher complaint lacked "sworn under penalty of perjury" and
"rule and statute violations clearly set forth." (IDAPA 10.01.02.011.01; I.C. 54-1220(1).
J. Injecting five issues that were not in the Complaint:

a. George W. Ball 1897 Inspection survey;
b. Hunter Edward's stone at the West¼ comer of Section 25;

c. James Shannon's 1897 Special Instructions;

d. Farm implements cannot mark basalt stones, and
e. Mrs. Hoiland's testimony at the Sl/4 of Section 24.

K. Lack of skill on the part of the Complainant and Adjudicator
L. Failure to recognized incorporation by reference.
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10. May the Record be Augmented?
I.A.R. 35(g): Real Property Disputes. In cases involving easements, boundary disputes, or

other types of real property disputes, the brief shall include a map, diagram, illustrative
drawing, or other document depicting (i) the lay of the land, (ii) the location of the parcels
or pieces ofproperty in dispute, and (iii) the location of any features of or on the land that
are pertinent to identify the matters in dispute, including but not limited to easements,
roads, trails, boundaries, markers, fences, and structures. The parcels, pieces and features
depicted shall be labeled so as to adequately identify them. The document shall be based
upon testimony or evidence in the record with citations to such supporting evidence.
Added to this would be whatever evidence is allowed de novo for what was unconstitutional,
arbitrary, capricious, in error, new principle, degree of incorporation, etc. In view of the foregoing,

Mr. Erickson asks for a reconsideration of augmentation of the record for Erickson Exhibits A
through Z-12. The justifications for each Erickson Exhibit are as follows:

No.

Description

Justification, already part of the Record.

A&B

BLM rejecting stone.

Tr. 120; 150; 62:1; 60:12-71:8; 101:9-14; 141:11-16

C&D

USGS Maps, 1965 & 1993

Ex. 5a.1, penultimate paragraph.

E

Powerline Easement, dates origin of chaos. Ex 3.2, page 4; Tr. 62:14; 123:22-124:21

F&G

Topography Calls

Tr. 84:17-87:5; 120:10-18; 163:8

H

G.H.D. & 1920 hwy

Ex. 3.2; 9b.l; 14.1: Tr. 75:3-9; 134:3-10; 135:18-137:7;
179:11-19; 331:23-332:16; 338:16-20, plus 13 others.

I

Google Image

Ex. 5.1; 335:17-24

J-L

School & 1946 Aerial Image

Ex. 3.2; 21.2; Tr. 171:22-24; 273:1-5; 326:5-9; 330:9;
362:6-11; 406:23-407:10; plus 25 others.

M-T

Clear & Convincing Evidence All items previously addressed separately.

U-W

Basalt Stones

Ex. 5a.1; 17c.1, page3; and "P" of Finding Of Facts.

X

"Magnificent Surveyor"

Background for early relationship Walker/Erickson

Z-2&3

Plats by three other surveyors. Tr. 45:10; 216:16; 268:12 plusl3 others.

Z-4, 5, 6, 7&12 Freedom of the Press
Z-9, 10, 11

BLM Quotes

See Affidavit of Prejudice R. 15 5-185
Law.

11. Was it Unlawful For the Board to use the Deposition without Ruling Upon Erickson's
Objection to it?

473
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At Tr. 10:24-11 :4 Erickson objected to the use of the Deposition but not the Deposition's Exhibits.
At Tr. 420:9-11 The Board acknowledged Erickson's objection to the Deposition.
At Tr. 419:7-9; 421 :1-424:12; and 426:15, without acting upon the objection, the Board read from
the Deposition.
At Tr. 422:1-5, 17-18; 425:5 The Board acknowledged that it had intentionally taken excerpts, out
of context, out of the Deposition.

12. Did the Board Exceed its authority when it disciplined Erickson for changing his mind in
the face of new evidence?
When Erickson, in October 2011, initially read the newly obtained 1946 drum-scanned aerial
image he misinterpreted the image to indicate that his 2010 SW comer of Section 24 should be
another 30'+ to the south. However, Erickson was not taking into account the½ width of the
Duval Mine Road that ran along the north side of the Stony Point School property. The extant
north fence line is apparently marking the old south R/W line and not the north property line as
first supposed. Erickson's 2010 SW comer of Section 24 is correct after all. Yellowstone v.
Burgess sets forth that changes of mind during the resolution of new evidence is the norm, even if
it leaves and returns to the point from which it started. Were Erickson and Wellington remiss in
this? Yellowstone says not.

13. Did the Board abuse its discretion when it canceled the Prehearing Conference?
As stated in IDAPA 04.11.01.510, the purpose ofprehearing conferences is to formulate or
simplify the issues, obtain concessions of fact, and schedule hearings, etc. Contrarily, the purpose
of a deposition is to impeach witness. The Board held the latter but cancelled the former,
contributing to their cloud of delusion. The Board did not consult with Erickson before cancelling
the preliminary Hearing.

14. Was the Board in error when it failed to follow the BLM"s §5-10 directive to use the best
evidence, in this case the 1946 aerial photo and 1915 deed, to resolve the true and original
southwest comer of Section 24? This failure led to and allowed many false findings and
conclusions. See "G" of the Argument.
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15. Does the Board exceed its authority when it makes determinations about issues currently
in litigation? The location of the SW comer of Section 24, the acknowledged central issue of this
case (R. 236: 17), is currently being litigated.

16. Was the Board prejudiced by pecuniary interests?
The State of Idaho makes no expenditures to the Board, forcing the Board to survive by
phlebotomic action upon the surveyors. When the Board sees a complaint they see dollar signs,
they see a solution to their funding challenge, they see paychecks. What a trap for boundary
surveyors involved in boundary disputes, where there is always a loser and that loser is always a
potential complaint to the Board.
Boundary surveyors in Idaho should not be exposed to the Board's genocidal funding problem
every time a neighbor loses a boundary dispute. The hiring of a Hearing Officer would go a long
way in guarding against bias.

17. When the Board failed to recognize that Erickson's "Answer" was incorporated by
reference, did the Board abuse its discretion when it dismissed the Motion to Dismiss of 1-192016?
LR. C.P. 1O(b): "A statement in a pleading may be adopted by reference elsewhere in the same
pleading or in any other pleadings or motion. "

NOTE: The following Argument contains the discussion and rebuttal of the six remaining
charges, A-H.
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ARGUMENT
SUMMARY OF REMAINING CHARGES & DEFENSES
Correlated to Findings of Facts Paragraphs A-H

OBSERVATIONS ON THE "INTRODUCTION" & "DIMISSALS" WITHIN FINDING OF
FACTS, R. 222-229

DEFICIENCIES: The Introduction for the Finding of Facts (R. 222-224) acknowledged the
deficiencies of evidence in this case, and, taken as a whole, developed Erickson's claim that the
Board failed to prepare the case for appeal. This case must at the least be remanded for developing
of additional evidence, reopening of the hearing, a retrial, or, based upon other deficiencies, a
dismissal without remand.

In the following summaries Erickson will show by law and evidence that each of the remaining six
charges are unfounded. (There are eight remaining charges but "F" and "H" are redundant.)
Erickson will also show that each of the Board's remaining charges contain new and illegal
principles, which justify a review de novo on appeal.

ERICKSON'S STANDARD OF CARE
Throughout the course of this survey, and its aftermath, Erickson has practiced the following:
1. Extensive research of the records;
2. Painstaking field investigations;
3. Identification and use of the best evidence available;
4. Conformation to the GLO/BLM manuals where ever applicable.

INDEX OF REMAINING CHARGES:
A. Count One, Paragraph 4. - Lack of "Preliminary"
B. Count One, Paragraph 5. - Grangeville Hwy District Property (GHD)
C. Count One, Paragraph 5.a & 9.a - Turmoil At Badertscher's Fence
D. Count One, Paragraph 7.a, 7.b & 7.c-Lack of3 Corner Records
E. Count One, Paragraph 8.a - Four Missing Corner Record Numbers
F. Count Two, Paragraph 9.a (Redundant with Item C.)
G. Count Two, Paragraphs 9.c & IO.a- Central Issue- SW corner of Sec. 24.
H. Count Four, Paragraphs 24.a & 24.b (Redundant with Items C & B)
Prologue
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A. Count One, Paragraph 4. - Lack of Signature & Seal - de novo Review

(R. 232)

VIOLATION: LC. 54-1215(3) (b) "The seal, signature and date shall be placed on all.final

specifications, land surveys, reports, plats, drawings, plans, design information and calculations,
whenever presented to a client or any public or governmental agency. Any such (final) document
presented to a client or public or governmental agency that is not final or does not contain a seal,
signature and date shall be clearly marked as 'draft', 'not for construction ' or with similar words to
distinguish it from a final document. In the event the final work product is preliminary in nature or
contains the word 'preliminary', such as a 'preliminary engineering report,' the final work product
shall be sealed, signed and dated as a final document if the document is intended to be relied upon
to make policy decisions important to life, health, property or fiscal interest of the public. "
(parenthesis added)

I.D .A.P .A.: No rules have been promulgamated to explain the ambiguities of this statute.

CHARGE:
1. Lack of "Preliminary" indicates the report is Final: "There is no question whatever that the

December 29, 2011, report sent to Dorothy Walker by Mr. Erickson (Ex. 31) was not signed or
stamped. Neither was it marked "preliminary" ... indicating that the report was not to be relied
upon. Any reasonable person would view the report as final .. .It also appears that Mr. Erickson was
hoping that his clients would re-engage him ... " (underline added). (R. 4 & R. 232: Lines 6 -16)

2. Signed & Sealed on Finals: Since the Board determined that this unsigned report is final, and
since all final reports must be signed & sealed, therefore the Board determined that Erickson was in
violation of LC. 54-1215(3 )(b) and his license was revoked.

DE NOVO STANDARD OF REVIEW:

The Board's claim that the flawed LC. 54-1215(3) (b) requires that all documents lacking
"preliminary" be considered final is a perversion and a new and illegal principle. At the Federal
Circuit Bar Journal, Vol. 11 #2, November 2002, Standards of Appellate Review in the Federal
Circuit: Substances and Semantics, page 13 of that article reads: "Cases that require a trial tribunal

to select or fashion a new legal principle truly receive the minimum of appellate deference. This is
because, in these cases, the trial tribunal is peiforming an appellate function: defining the law
regardless of the particular facts of the case. "

477
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"Whether tolling of a statute of limitation has occurred raises an issue of law involving ... review de
novo," Weddel v. Sec'y Health.

BOARD'S UNLAWFUL PROCEDURES:

1. Preliminary or Final? When the Board found that Erickson's report was a final one because it
lacked a preliminary stamp the Board was arbitrary, capricious and proceeded illegally without a
clear and fair statute, rule or warning.

2. Stamp & Seal on Final Documents: When the Board found that Erickson was in violation of
LC. 54-1215(3) (b) because he had failed to sign and seal a final document, the Board was
arbitrary, capricious and proceeded illegally without a clear and fair statute, rule or warning.

3. Client/Surveyor Relationship: The Board proceeded illegally when revoking Erickson's
license without showing that the required client/surveyor relationship existed.

4. Exceeded time limitations.
5. Absurd & Harsh interpretation.
6. Void for Vagueness.

DEFENSES IN LAW (coordinated to above "Charges"):
It is capricious, arbitrary, an abuse of process and a perversion that Walker's denial of Erickson's
request for re-engagement to resolve new information has been turned into a charge of leaving work
in an unfinished state.

1. Preliminary or Final? The lack of signature, seal, and presence of a yellow annotation on page

4 of the subject report (see Ex. 31) was a notice that the re-engagement request was not a document
to be relied upon for final determinations. Saying that this re-engagement request was a final
document was as arbitrary and capricious as the statute upon which it is based.
METAPHOR: Suppose a prosecutor's assistant comes rushing into court just before closing
argument, breathlessly exclaiming, "I got it, I got it. An affidavit from the defendant's
cellmate declaring that the defendant boasted to him of killing the victim, giving 21 nicely
typed pages ofgory detail about the stabbing and beheading!!" The Prosecutor triumphantly
lays the "confession" on the Judge's bench. The Judge says, ''But this document isn't signed
or notarized." Picture the pandemonium that ensues when the Prosecutor, with a Simila smirk,
informs the Judge, "Because it lacks a preliminary stamp, any reasonable person would view
the report as final. "
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2. Stamp & Seal on Final Documents: The Board's determination that this unsigned report was

final, and since all final reports must be signed & sealed, therefore Erickson was in violation of LC.
54-1215(3)(b) and his means oflivelihood was removed is perverse. The practice is very similar to
the Medieval Inquisitional practice in France where the Inquisitor would accuse a rich Lord by
saying, "The Pope says that you are a heretic." If they confessed they were turned out and their
property was confiscated. If the Lord contested the charge he was burned at the stake for unrepentant
heresy (R. 242: third paragraph). To the Inquisitor it was a win, win, win situation; the Lord was
saved by blood atonement, the coffers were filled and "others may become terrified and weaned
away from the evils they would commit" (the 1578 edition of the Directorium Inquisitorum). For the
Lord - not so much.

3. Client/Surveyor Relationship: Erickson's request for re-engagement came 17 months after his

survey plat and report were completed and recorded in July 2010. The legal requirement and
challenge of the Board was to show that a client/survey relationship still existed at the time of the
request for re-engagement. But the Board didn't talk to Walker. (Tr. 168:25-169:9). Besides failing
to ask for a copy of one, the Board could not show an invoice for this re-engagement document
because none exists.

Impeachment: The Finding of Fact itself verifies that the subject document was a re-engagement

request, see R. 232: lines 15 & 16. Thus the Board is impeached by the Board itself. The Board is
also impeached by the Prosecution's expert witness (Tr. 122:21; 197:4); Executive Director Keith
Simila (Tr. 322:19 and Tr. 361:23); and Prosecutor Kirtlan Naylor (Tr. 338:14). Thus the charge
lacks the essential element of a client/surveyor relationship .

4. Statute of Limitations: The Board first became aware of the Section 24 situation from Mrs.

Badertscher's letter dated Feb. 1, 2011 (see exhibit 1.4). By November 2011 the Board was also
aware of the SW comer situation as evident from page 2 of the Board's minutes of that month, see
https://ipels.idaho.gov/minutes/Minutes 11 -11.pdf : "... The work included locating a previous corner
which was apparently located incorrectly previously by Carl Edwards and others ... the letter lacks
requirements, ... matter already under litigation." Present at that 2011 Board Meeting were current
Board members David Bennion, George Wagner and John Elle. The Board filed their Complaint on
October 28, 2015, more than four years after discovery of the matter by the Board, and heard the
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Complaint 5.5 years after it was received. See I.D.A.P.A. 10.01.02.011.01 for limit of two years after
discovery, and LC. 54: 1220(2) for hearing limits of within six months of complaint.

The Board untimely filed a continuance on the Badertscher complaint on November 22, 2014.
Similarly, at Marvin Erickson v. Idaho Bd. page 1252 - Idaho: Supreme Court 2009 we read:
"Soderling moved to dismiss Marvin Erickson's complaint with prejudice on the ground that because
the six-month period for holding a hearing had expired before the Board took action to extend it, the
Board had no power to extend the period ... " On May 12, 2006, an order was issued dismissing

Marvin Erickson's complaint.

Even if the extension of the Badertscher Complaint had been timely, the Badertscher continuance
would not justify filing an entirely new complaint 5.5 years after the event, and 3 years after the
incident became known, as indicated by the Minutes of November, 2011.

5. Absurd & Harsh interpretation: Must all correspondence be sealed or marked "preliminary"?
Even an Invoice? How absurd. The words, "Any such document," in I.C. 54-1215(3)(b) equates to
"Any such (final) document presented to a client that is not final must be marked draft." This
statute, as verbalized, is absurd. The Board's corollary, that "all documents not marked
'preliminary' are final" is equally absurd and yields a harsh result. Payette v. Board, page 483 reads:

"Where the language of an ordinance is ambiguous, the court looks to rules of construction for
guidance and may consider the reasonableness of proposed interpretations. Constructions that
would lead to absurd or unreasonably harsh results are disfavored."
Might we use Judge Hand's "proliferating of purpose"? Erickson believes that the intent of the
legislature in I.C.54-1215(3)(b) is that all final documents are to be sealed and signed, however if it is
necessary to present them in a preliminary state, though signed and sealed, they shall also be clearly
marked "Preliminary." Erickson's interpretation is consistent with the sentence that immediately
follows it: "In the event the final work product is preliminary in nature or contains the word
''preliminary", it shall be sealed, signed and dated as a final document if the document is intended to
be relied upon to make policy decisions ... " Such signed and sealed final, yet preliminary, documents

are common on the Engineering side of the Board but rare in the Survey side. In no case did the
legislature intend that unsigned, unsealed documents must be stamped "preliminary" since such a
status was already obvious.
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6. Void for Vagueness Because LC. 54-1215(3)(b) is ambiguous as it is applied here, it is void for

vagueness. Certainly a clear notice was lacking.

Tuma v. Board of Nursing, page 716, an on-point case, finishes off this complaint by stating near the
bottom of page 716: "The principle consistently followed is that "a statute which either forbids or
requires the doing of an act in terms so vague that men of common intelligence must necessarily
guess at its meaning and differ as to its application violates the first essential ofdue process of law. "
And at 717: "Civil as well as criminal statutes must be sufficiently clear as to give a fair warning of
the conduct prohibited... "

H. & V. page 58, is also on-point. "A statute is unconstitutionally vague when its language does not
convey sufficiently definite warnings as to the proscribed conduct, and its language is such that men
of common intelligence must necessarily guess at its meaning. " What was to clearly warn Erickson
that ifhe did not place "preliminary" upon his unsigned report he would lose his license and
livelihood?

PLEA:

Because of the vagueness of LC. 54-1215(3)(b), because the Board acknowledged that a
client/surveyor relationship did not exist, because of unconstitutional lack of notice, violation of time
limitations, and use of new and illegal principals, Erickson prays that this charge be reviewed de
novo and reversed.
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B. Count One, Paragraph 5 - Grangeville Highway District Property (G.H.D.) - de novo
review (R. 232-233)

VIOLATION: LC. 54-1220, Gross negligence, incompetence and misconduct.
IDAPA 10.01.02.005.02, "Each Licensee and Certificate Holder shall exercise such care, skill
and diligence as others in that profession ordinarily exercise under like circumstances. "

IDAP A 10.01.02.004.04 the standard of care is given an equally undefined equivalence of
"incompetence".
LC. 54-1220(1): Gross Negligence is defined as repeated negligence.

CHARGE: Grangeville Highway District property (G.H.D.):
1. Not showing the highway district parcel on the record of survey violates the standard of care,
was fraud, deceit, gross negligence, incompetence and misconduct. (R. 4, redundant with Charge
H).

2. Overstatement of acreage belonging to Walker violates the standard of care, was fraud, deceit,
gross negligence, incompetence and misconduct. (R.232: line21)

BACKGROUND:
The location of the G.H.D. property, because of ambiguities, was unknown to anyone on the date
of the recording of Erickson's survey on July 27, 2010. After this date, Erickson, on finding
collateral evidence such as fences and roads, did resolve the location of the G.H.D. property in a
clear and convincing manner and in phase 2 did prepare a preliminary Record of Survey for that
property. (See Erickson's Exhibits Z-9 for a BLM example of matching the shape of record to
collateral evidence.) When the location of the G.H.D. property was resolved in 2011 and shown to
the Walkers, Mrs. Walker terminated the client/surveyor relationship because Mrs. Walker, wanted
to own that particular location and could not if Erickson recorded his survey.

The purpose of Erickson's Record of Survey #S-2958 (Ex. 1.2) is stated in its title block, "A
Dependent Resurvev o{the Exteriors and Subdivisions o{Section 24. T30N. R3E." The meaning

and procedure of a section subdivision is defined at §3-99 through 136 of the 2009 BLM Manual of
Surveying Instructions. In this reference it is apparent that the call for a section subdivision is a
call for the U.S. Rectangular Survey System, not a call for any nearby metes and bounds surveys.
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REVIEW DE NOVO

To claim that a Record of Survey must show ownership is a new and illegal principle, requiring
review de novo. The Federal Circuit Bar Journal reads: "Cases that require a trial tribunal to

select or fashion a new legal principle truly receive the minimum of appellate deference. This is
because, in these cases, the trial tribunal is peiforming an appellate function: defining the law
regardless of the particular facts of the case."

"Whether tolling of a statute of limitation has occurred raises an issue of law involving ... review de
novo," Weddel v. Sec'y Health.

BOARD'S UNLAWUL, UNCONSTITUTIONAL, AND ARBITRARY PROCEDURES:

1. The Board exceeded its authority when it found that not showing the G .H.D. property was a
violation of the standard of care, was fraud, deceit, gross negligence, incompetence and misconduct.
2. When the Board stated that Erickson was similarly remiss in allegedly assigning the G.H.D.
acreage to the Walkers.
3. The Board was capricious and arbitrary because it had previously dismised these same charges in
the form of paragraph 9.b (R. 225).
4. Void for vagueness due to lack of notice in the Standard of Care.
5. Lack of clear warning violates due process.
6. "Unrebutted"
7. Unlawfully exceeded statute of Limitations

DEFENCES IN LAW( coordinated to above "Charges") :
1. G.H.D. Property: Since Erickson's Record of Survey was a retracement ofrectangular

elements only, of course the Grangeville Highway District (G.H.D.) property was excluded, and
this because the G.H.D. has a metes and bounds description. (See Background of this charge)

There are no statutes or rules that state that a Record of Survey is always an ownership map, or that
all parcels must be shown thereon. To require this, the Board exceeds its authority and utilizes a
new and illegal principle.

Standard of Care: Four other surveyors operating in the Grangeville area have treated Section 24,
T30N, R3E in the same manner as Erickson, namely showing only the exterior and subdivision lines
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and not showing the Grangeville Highway District property. So, the standard of care would be the
same as that used by other surveyors at Exhibit 3. 7; 13 .2, and Erickson Exhibits Z-1 and Z-2, which
is the same method as used by Erickson.

2. Walker Acreage: The Board is in Error in claiming that Erickson was trying to pawn the
G.H.D. property off onto the Walkers. Even the Board's expert witness acknowledged that
Erickson did not say that Walker owned the G.H.D. property. The following impeachment is from
Tr. 201:8-24:
Erickson: "Does Mr. Erickson specifically say that Walker owns 605.740 acres? "Yes" or "no".
Elle: There is no ...
Erickson: "Yes" or "no".
Elle: No.
Erickson: As far as you know, has Ms. Walker claimed an ownership of the Grangeville Highway
District (G.H.D.) property ... ?
Elle: I don't know that Ms. Walker has made any claim for that property.
Erickson: Do you know of any objections by the G .H.D.?
Elle: I don't know of any objections by the G.H.D.

3. Previous Dismissal: The Board was capricious and arbitrary in not here utilizing its own
dismissal of the same charges on page four of the Order of August 17, 2016 (R. 225). Dismissal "D"
states: " ... the Board does not feel there was clear and convincing evidence that the welfare of the
public was affected by Mr. Erickson's error. Put another way, it does not appear that the highway
district or anyone else suffered or could have suffered any injury as a result of the error. The
allegation in this paragraph is dismissed. " The questions must be asked:

a. If the public could not have suffered any injury in Count "D", how could there be negligence,
misconduct or incompetence in this Count "B", when Count "B" is the same event as "D"?
b. Where are the required repeated acts of negligence that equate to gross negligence as set
forth in LC. 54-1220(1)?

4. Standard of Care:
a. Comparables: By rule the standard of care is determined by comparison, yet no
comparison was taken on the subject and no reference was made in the Finding of Fact as to
how the Board came to its conclusion. No "Real Estate Comps" were given, if you will. The
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weakness and misuse of such reliance on a "standard of care" is readily demonstrated by the
fact that of the eight surveyors working in the Grangeville area in the years 2010 to the
present, seven are, or were, under the charge of violating the standard of care. Where are the
"comps" going to come from, and how is a surveyor to determine a reliable one?

In all cases before the Idaho Board of Surveyors, Standard of Care charges require a gathering of
comparables to establish the "standard of care". Pitting one expert, Erickson, against 50/50 expert
witness John Elle (Tr. 37:8-16), is a "controversy", not a "standard". See Ater v. Idaho, page 442,
which reads: "Because professionals differ on their ideas related to appropriate treatment

methods, does not subsume that one method is a violation ... and one method is not."

Further, it is a long established principle that a judge cannot be a witness in a trial, therefore when
Board Chairman John Elle took the stand as an expert witness he did so without the cloak of
presumed correctness that comes with Board membership. See R 320: 13-16.

b. Definitions: The "standard of care" at the Idaho Survey Board is comparable to the State
Bar's "Idaho Rules of Professional Conduct", however, the Bar's Professional Conduct gives
66 pages of definitions, plus an index. The Survey Board's standard of care definition at
10.01.02.005.02 is contained in one short sentence.
Notwithstanding the statement of LC. 67-5201(19)(b)(iv) and IDAPA 10.01.02.003, that the
Board has written statements which pertain to the interpretation of the rules of this chapter, the
Board has not, over many years, promulgated rules, regulations or written statements to
adequately define negligence, incompetence, misconduct or standard of care. The Board has
ignored the cases ofH.V. Engineering (1987) and Tuma (1979) which set the need for such
detailing. Erickson's repeated requests for copies of additional interpretations have gone
unheeded (see Attachment "A").

5. No clear warning. The enforcement of a "standard of care" rule which lacks a detailed
definition, and which relies upon standards determined after the event by canvassing Board
members, Investigators or expert witnesses, is always a violation of due process because it lacks
notice at the time of the event. Such violations of the Constitutions are always illegal, are always
reviewed de novo and are subject to reversal and dismissal of charges in their entirety without
remand. See H. & V. page 59 and 61, which reads: "We find nothing in the statutory definition -
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nor Board rules and regulations - which warned the engineers that their acts would subject them
to discipline. As a result the grounds upon which the engineers were disciplined by the Board were
unconstitutionally vague ... We conclude that... unwritten standards based solely on the Board's
"experience and expertise" unknown to members of the profession and reviewing courts cannot
survive due process scrutiny. Reversed. "

Because of the vagueness of all the charges, Erickson was not adequately forewarned of what
conduct would subject him to discipline, and thus this order should be reversed and not be eligible
for remand. See H. & V., page 58 which reads, "The court is obliged ... to reverse a decision if
substantial rights of an individual have been prejudiced because the administrative findings,
inferences, conclusions, or decision are "in violation of constitutional or statutory provisions."

Tuma v. Board page 715: "... notwithstanding the clear statement ofIC. §54-1422 (that the Board
may) adopt... such rules and regulations not inconsistent with the law as may be necessary to
enable it to carry into effect the provisions of this act... the Board has not over many years ever
promulgated any rules and regulations further defining unprofessional conduct. "

6. Standard of Care - Investigation Establishes a Standard. In the early months of 2016 the
Board hired surveyor John Russell to investigate the Board's Complaints and the Badertscher and
the Walker complaints. Mr. Russell was apparently to review and return recommendations to
discipline or not to discipline Mr. Erickson. Despite a request (Ex. 26.g.1) and numerous
reminders, the Board has not furnished a copy of this investigation to Mr. Erickson. In the
Complaint the Board pushed for the maximum $5000 fine and three year suspension. Based upon
the fact that the Board did not use Mr. Russell's Investigation, it is a fair presumption that Mr.
Russell's recommendations did not include such discipline. Here is the law and the facts:
a. The Board has not detailed the meaning of the Standard of Care, fraud, etc.;
b. The Board has ignored the warnings, within the cases of H.V. Engineering and Tuma, of a
need to define the charges in their rules.
c. In this case of Erickson, the Board hired an Investigator to establish the standard and then kept
that standard a secret from Erickson and the up line courts;
d. The Board has chosen to instead establish the standard in Erickson's case by the testimony of
one very prejudiced expert witness, creating a controversy rather than a standard.
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e. In hiding the John Russell Investigation, Erickson was prevented from having a fair trial, and
the up line courts are hindered in determining the approp1iate level of review (see Ater v. Idaho
Licenses, page 442): "... this Court will review the Board's decision with greater scrutiny when (the

Board) does not accept the hearing officer's recommendations").
f. Not only did the Board reject the investigator's finding not to prosecute, they were further
arbitrary and capricious in altering the original preliminary determination that Erickson was correct
and Edwards was incorrect (see https://ipels.idaho.gov/minutes/Minutes 11 -11.pdf. middle of the
second page).

7. Statute of Limitation: See Defense #4 of "A" above.

8. "Unrebutted": The Board claims, at Finding of Fact page 12 line 4 (R. 233), that this charge
was unrebutted by Erickson. The Board is in error, this charge was rebutted in Erickson's Answer
(R. 38), also at cross Tr. 198:12-18 and Tr. 201:8-24.

PLEA:
Because of the Board's unlawful procedures, violations of due process, violation of time limitations
and use of new & illegal principles, Erickson prays that this charge be reviewed de novo and
reversed.

AUGMENTATION of Associated Maps, Drawings and Exhibits as Permitted in Land
Boundary Disputes as per I.A.R. 35(g).
In the spirit of the standard of care being determined by comparison to other surveys, Erickson
presents the following documents for discussion and augmentation of the record:

Ex. 3.7. Carl Edwards' Record of Survey #S-1177 of Section 24, performed on July 19, 1996.
S-1177 is a survey of the section's exterior and subdivision lines only. No G.H.D. property is
shown. Also the G.H.D. and the Walker property and acreage are shown combined in the same
manner that Erickson used.

Ex.13.2. Hunter Edwards' Record of Survey #S-3204 (Ex 13.2) of the same Section 24,
performed on Feb. 7, 2014 is a survey of the section's exterior and subdivision lines only and,
as a product of ignoring collateral evidence, shows the G.H.D. property in the wrong location.
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Erickson Exhibit Z-1. Record of Survey #3342 of the same Section 24, performed by Steve
Wellington on Oct. 13, 2015 is a survey of the section's exterior and subdivision lines only.
No ownership and no G.H.D. property are shown.
Erickson Exhibit Z-2. Record of Survey #S-3355, performed by Matthew B. Mayberry on
December 11, 2015, wherein Mayberry states in Surveyor's Note #2: ''This su-rvey is prepared
at the request ofDorothy Walker and her attorney. The purpose of this su-rvey is to provide my
opinion of the location of the Southwest, West and Northwest corners ofsaid Section 24, T30N,
R3E, B.M only, and not to determine ownership. "
Erickson Exhibit Z-3. Record of Survey #S-3390 of the same Section 24, performed by Pete
Ketcham on May 25, 2016, wherein Ketchamn states under General Notes: "As per the
request of my client I have not broken down the section, but have drafted this ROS showing
only the perimeter of the section. "
Erickson Exhibit Z-9, which shows the use of the "broken boundary method" to reconstruct
the location of a lost property. Erickson used this method to preliminarily locate the G.H.D.
property.

2nd CORRECTED BRIEF FOR JUDICIAL REVIEW 42 of 83

488

C. Count One Paragraph 5.a & 9.a- Turmoil At Badertscher's Fence - de novo review
(R. 233-235)

(Redundant with Charge F & H.)

VIOLATION: Idaho Code 54-1220 and IDAPA 10.01.02.005.01
CHARGE: Badertscher's Fence: The Board alleges that in his Survey Report of July 27, 2010,
page 11 (see Ex. 5 .a.1 ), Erickson was negligent and violated the standard of care in the form of
incompetence and misconduct for the following reasons:
1. "(Erickson made) statements offact, accusing the neighbors of capitalizing on an erroneous

survey to encroach on the Walker's land, as represented by the building of a fence." R-233, last
paragraph
2. "There is no evidence he (Erickson) interviewed Ms. Badertscher." (R. 235, Line 8)
3. "This information (Badertscher's letter) was unrebutted by Mr. Erickson." (R. 235, Line 8)
4. A Badertscher letter incorporated into the Board's Finding of Fact states that " ... Erickson

falsely accuses us of taking advantage of a 1996 survey ofSection 24 ... by buildingfences ... " (R234, Line 7-9)

BACKGROUND:
In 1977 Carl Edwards failed to find the east-west centerline of Section 24 as surveyed in 1909 by a
County Surveyor and failed to use it to re-establish the Wl/4 comer of Section 24. Instead he set
the Wl/4 comer on the north-south section line at proportionate point, which is about 100' east of
where the County Survey found the comer in 1909. A north-south fence was built by the neighbors
based upon the Carl Edward north-south section line and the Badertschers built their house very
close to that fence line. Since 2010 five surveyors have confirmed these facts, including Carl's
surveyor son, Hunter Edwards and, as the night follows the day, these surveyors now confirm that
the Badertscher house is in Section 24, not 23, and thus upon the Walker's property.

REVIEW DE NOVO:
A claim that all neighbors must be interviewed is a new and illegal principle, requiring review de
novo. See the Federal Circuit Bar Journal Vol. 11 #2, November 2002, page 13

"Whether tolling of a statute of limitation has occurred raises an issue of/aw involving ... review de
nova," Weddel v. Sec'y Health.
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BOARD'S UNLAWFUL PROCEDURES:
1. The Board erred when it failed to show, in the required clear and convincing manner, that Mr.
Erickson "accused the neighbors of capitalizing on an erroneous survey to encroach on the Walker's
land".
2. The Board erred when it failed to show, in a clear and convincing manner, that Mr. Erickson did
not talk to the Badertschers.
3. The Board is in error to claim that the charges are not rebutted by Erickson.
4. The Board erred when it failed to show, in a clear and convincing manner, that "Erickson
accused Bradertscher of building the fence".
5. The Board exceeded time limitations to file these charges.
6. The Board was arbitrary and capricious for dismissing the Walker but not the Badertscher letter.

DEFENCES IN LAW (coordinated to above "Charges"):
1. What Erickson did write, at the bottom of the last page of his Survey Report (Ex. 1.3), is:
"... the Edwards monuments were an invitation for neighbors to encroach upon the Walker's
property...At the West boundary of the NWl/4 ofSection 24 the neighbors have accepted that
invitation by buildingfences upon the Edwards lines ... "
The wording was carefully chosen not to impinge the right of latches and estoppel that the
Badertschers might possess.

To alter evidence, and to present altered evidence, is chargeable under I.C. 18-2601 and 2602.
Erickson is not over stating the case, see R. 227, last paragraph, which reads: "Moreover the
quotations in paragraphs (26.a and 26.b of the complaint) do not conform to what was actually
written in the exhibits given to the Board, and appear to be paraphrases of the actual language in
the exhibits." The Complainant has a reliability problem.

The Board's expert witness gets confused by terms he has never seen before, like "invitation to
encroach" and tends to treat them as a violation of the standard of care (Tr. 220: 14- 221 :4).

2. The Board exceeded its authority because no rule states that all neighbors must be interviewed.
The expert witness, who was to establish the "standard of care", acknowledged at Tr. 169: 1-9 that
he did not interview the Badertschers or Walkers either, making the Board arbitrary and capricious
in this matter. The Board abused its discretion in relying upon the letters because they have not
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been "sworn under penalty perjury", the violated rules and statutes are not listed and the Board's
expert witness did not interview Walker or Badertscher. (IDAPA 10.01.02.011.01).
3. "Unrebutted": This charge was rebutted in Erickson's Answer (R. 38-40), Tr. 202:21-23 and
Tr. 325:14-25.

4. At the hearing the Complainant, Keith Simila, failed to show where in the Survey Report
Erickson specifically named the Badertschers as builders of the fence (Tr. 323: 16-325:25). The
expert witness rebutted the Badertscher letter by stating that Erickson did not say who built the
fence (Tr. 202:21-23). In his closing statement the prosecutor acknowledged that the charge is
based upon an "inference" (Tr. 427:2). What is clear and convincing about an "inference"?

Neither on his Record of Survey nor in his Survey Report of 7-27-2010 did Mr. Erickson name
anyone who had built a fence, nor did he ever use the name Badertscher in either instance. Perjury
is an unlawful act. The Board abused its discretion in relying upon the Badertscher letter without
interviewing Mrs. Badertscher (IDAPA 10.01.02.011.01).

5. Statute of Limitation. See Defense #4 of"A" above.

6. The Board was arbitrary and capricious in utilizing the Badertscher letter when it was just as
unacceptable as the Walker letter, which was dismissed at R. 224:last paragraph. As stated in the
November, 2011 Board Newsletter (https ://ipels.idaho.gov/minutes/Minutes 11 -11 .pdf middle of
the second page), the Badertscher letter was not sworn under penalty of perjury nor did it detail the
statutes/rules which were violated as required in IDAPA 10.01.02.011.01. The Board's witness did
not interview the Badertschers (Tr. 169: 1-9), thus the Badertscher letter cannot be considered a
"fact". The Board exceeded it authority and made unlawful procedure when it included the
Badertscher letter in the Finding of Fact and revoked Mr. Erickson's license for something that he
did not do.

7. The whole charge is capricious and arbitrary and the lack of notice in its non-existent standard
of care renders the charge void for vagueness.

8. Standard of Care: At cross on Tr. 217: 19 to 221 :4 the Board's expert witness failed to
establish a standard of care on this subject. Also see Defense In Law #3-6 of "B" above.
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PLEA
Because the Board exceeded its authority and because the Board used illegal procedures, abuse of
process, violation of time limits, perjury, arbitrary and capricious behavior, violation of due process
and new and illegal principles, Erickson prays that this charge be reviewed de novo and reversed.
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D. Count One, Paragraphs 7.a, 7.b, and 7.c - Lack of 3 Corner Records - de novo review
(R. 235)

VIOLATION: Idaho Code 55-1604: FILING REQUIREMENTS. A professional land surveyor
shall complete, sign, and file with the... recorder... a written record of the establishment or
restoration of a corner. This record shall be known as a "corner record" and such filing shall be
made for every public land survey corner... which is established, reestablished, monumented,
remonumented, restored, rehabilitated, perpetuated or used as control in any survey... unless the
corner and its accessories are substantially as described in an existing corner record.. .

FINDING: Corner Records: "The evidence is undisputed that Mr. Erickson did not file corner
records as to three (3) separate corners shown in his record of survey", the Sl/4 comer, the NE

Comer and the SE Comer of Section 24 ... (R. 235)

BACKGROUND:
There are stated and unstated exceptions to the requirements ofl.C. 55-1604:
a. Non-public land survey comers (most aren't).
b. A visited but "not used for control" monument. The South ¼ corner of Section 23 meets
this criteria.
c. "Unless the comer and its accessories are substantially as described in an existing comer record."
d. A comer whose positional value is obtained from reputable previous surveys without further
field investigation. The southeast and northeast corners of Section 24 meet this criteria.
e. A closing comer resolved under state common law does not require a new monument in a new
position or a new Comer Record. The southeast and northeast corners of Section 24 meet
this criteria.
f. Standard of Care. Other surveyors operating in the area have also accepted Carl Edwards'

positions for the NE and SE comers of Section 24 without actually visiting the comers, without
setting closing comer monuments, and without filing Comer Records. These other surveyors are:
Hunter Edwards (Ex. 13.2) Steve Wellington (Erickson Exhibit Z-1), Matthew Mayberry, (Erickson
Exhibit Z-2) and BLM surveyors.

Controlling corner: Because all direct evidence had been lost at the SW comer of Section 24,
Erickson had to search for distant controlling comers, but in the spirit of Conwell v. Allen, the
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closer the better. As justified by the 2009 BLM Manual §5-39 and 7-56, instead of using the½
mile distant South ¼ comer of Section 23 for control, Erickson used the reference distance of
South 272' from the 1915 school deed to re-set the SW Comer of Section 24. Out of courtesy to
the following surveyors, Erickson showed the South ¼ comer of Section 23, but it was not used for
control.

Closing Corners: The NE and SE comers are "closing comers". These are comers created when
an existing section line is closed upon, intersected by a later perpendicular line. Federal law holds
forth (BLM Manual §7-41-7-49) that in 1996 if a surveyor finds that the old monument does not
fall upon the first line in time, he is to obliterate the 100+ year old monument and set a new one at
the true intersection point. State Common Law, however, holds forth that if property owners have
been relying upon the 100 year old monument, then the old monument is to be used and it becomes
an angle point in the section line closed upon, (LC. 5-207). Because of the "incorporation by
reference principle", the GLO Field Notes and Plat are incorporated whenever the terms Section,
Township or Range are used. Thus the patent for the SEl/4 of Section 24 incorporated the Field
Notes and the 100 year old stones reported thereon as the comers of that parcel (see Cragin v.
Powell page 698). The 1909 County Surveys established that the surveyor, in proxy for the
landowners, relied upon the 1897 GLO stones as the comers of their property. A determination of
which comers to accept must address these matters oflaw and fact, which the Board failed to do.

Currently at the NE and SE comers of Section 24 there are two positions at each comer, one
monumented in 1897 and the other a 1996 calculated position about 20 feet away. In this Section
24, at both the NE and SE comers, we know that property owners and their surveyors have been
relying upon the old stone monuments since 1909. We know this by the respective patents and the
recorded County Surveys.

REVIEW DE NOVO:
To require all public land survey (PLS) comers be paired with a Comer Record, without exception,
involves the following new and illegal principles, requiring review de novo (see the Federal Circuit
Bar Journal.)
1. To require a Comer Record be composed for a PLS comer that was not used for control.

2. To require that PLS corners, whose positional values are adopted from previous, credible
sources, be paired with a new Corner Record is a new and illegal principle.
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3. To require that Closing Comers be resolved according to Federal law rather than State common
law is a new and illegal principle.

"Whether tolling of a statute of limitation has occurred raises an issue of law involving ... review de
novo, "Weddel v. Sec'y Health.

BOARD'S ILLEGAL PROCEDURES:

1. The Board erred, abused its discretion, was arbitrary and capricious and exceeded its authority
when it held that Erickson used the South¼ comer of Section 23 as "control", a necessary element
of LC. 55-1604. In claiming that "showing" is the same as "controlling" the Board was using a
new and illegal principle, which certainly lacked notice.
2. The Board exceeded its authority when it required a Comer Record be filed where a known
position was adopted from a previous credible record.
3. The Board erred and exceeded its authority when it held that Erickson must reject the 1880's
monuments at the NE and SE comers of Section 24 and set new ones 20'± away, and thus trigger a
requirement for new Comer Records.
4. Violation of time limitations.
5. "Unrebutted": The Board erroneously claims that this charge was unrebutted by Erickson.

DEFENCES IN LAW (coordinated to above):

1. Controlling Corner: Erickson's showing of the South¼ comer of Section 23 was only a
courtesy for following surveyors; that comer was not used to control the Erickson position of the
SW comer of Section 24 in any manner. See "Background" above. The Board's assertion that any
comer monument shown upon a survey plat is controlling is in excess of its statutory authority, an
abuse of its discretion and is a new and illegal principle.

2. Closing Corner: For the NE and SE comers of Section 24, the Board exceeded its authority
when it required a Comer Record be filed where a known position was adopted from a previous
credible record.

3. Where the land owners have been relying upon the stones called for in their patents for more than
100 years, the Board exceeded its authority when it required Erickson to resolve closing comer
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positions according to Federal law 20+ feet away from the original stones. Idaho law (I.C. 5-207)
negates the need for new comer positions, new monuments and thus new comer records.

John Elle of the Board disagrees with this assessment but he is a PE/LS and has acknowledged that
he is a 50% surveyor (see Tr. 37:8-16) who thinks that "As-built Surveys" and "Site Plans" are
Boundary Surveys (Tr. 180: 11-18), whereas Erickson has been a full time Surveyor since 1970 and
exclusively a Boundary Surveyor since 1995.

4. Statute of Limitation. See Defense #4 of "A" above.

5. The Board's claim at R. 235, that this charge was unrebutted by Erickson, is in error. This
charge was rebutted in Erickson's "Answer" at R. 39.

PLEA
Because of the Board's abused discretion, used illegal procedures, violation of due process,
violation of time limits, exceeded its authority and used new and illegal principles, Erickson prays
that this charge be reviewed de novo and reversed.
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E. Count One, Paragraph 8.a - 4 Missing Corner Record Numbers - de nova review (R. 235)
VIOLATION: Idaho Code 55-1906(2): "The Records ofsurvey shall show... evidence of
compliance with chapter 16, title 55, Idaho Code, including instrument numbers of the most
current corner records related to the survey being submitted and instrument numbers of corner
records of corners which are set in conjunction with the survey being submitted... "

Charge: Corner Record Instrument Numbers: "Erickson failed to show the existing Corner
Records on file for five (six) corners previously filed or recorded ... the NW corner, the Nl/4 corner,
the Wl/4 corner, the NW (and) SW corner(s) of Government Lot I, all in Section 24, and the
northeast corner ofsection 2 5. The evidence is undisputed" (R. 23 5)

BACKGROUND: There have never been Comer Records filed for the NW and SW comers of
Government Lot 1 of Section 24, by Erickson are anyone else. The question for the remaining four
comers is one of "incorporation by reference". In the legend of Erickson's Record of Survey #S2958 (see Exhibit 1.2) is a call for Survey Report #473277. On page 6 of Survey Report #473277
(see Exhibit 5 .a.1) are references to the following:
a. Record of Survey #S-42

(Ex 3.5),

b. Record of Survey #S-233 (Ex 3.6),
c. Record of Survey #S-11 77 (Ex 3. 7),
d. Record of Survey #S-1920 (Ex 13.1),

Evidenced on Record of Survey #S-11 77 ( Ex. 3. 7) are the numbers for the Comer Records for the
subject NW comer, north ¼ comer, west ¼ comer of section 24 and the NE comer of section 25.

REVIEW DE NOVO:
I. "Whether and to what extent material has been incorporated by reference into a host document

is a question of law" (subject to review de nova). See Advanced Display v. Kent State.
2. To claim, as Mr. Elle does, that a plat reference does not incorporate that information upon the
face of a plat, is a new and illegal principle, requiring review de nova. See the Federal Circuit Bar
Journal. Mr. Elle impeaches himself at Tr. 228:18-229:3 and Tr. 153:9-15.
3. "Whether tolling of a statute of limitation has occurred raises an issue of law involving ... review

de novo, "Weddel v. Sec'y Health.

BOARD'S ILLEGAL ACTIONS:
1. Typographical errors in Paragraph 8.a of the Complaint voids that paragraph.
2. The Board has failed to show that the subject Comer Records were not incorporated upon the
face of Erickson's Record of Survey by reference. The Board exceeded its authority in claiming
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that the universally practiced and accepted "incorporation by reference" is illegal for surveyors to
use. (Tr. 228: 18-229:3)
3. The Board has failed to give warning that incorporation by reference is unacceptable and could
lead to suspension of licensure.
4. Placing such emphasis upon information that is readily available is capricious, if not malicious.
5. Exceeds time limitations.
6. "Unrebutted": The Board claims, at Finding of Fact R. 235, that the evidence was undisputed
by Erickson.

DEFENCE IN LAW (coordinated to above "Illegal Actions"):
1. Typo Error: The Board abused discretion when it ignored its own expert witness's
acknowledgement, at Tr. 304:7, 23-25; and 306:7-14 that there was a typographical error in
Paragraph 8.a of the Complaint. The Board's counsel stated, at Tr. 305:1-3, that this voided this
paragraph. The typos can readily be seen when comparing the complaint (R. 7) with the Finding of
Fact (R. 235) and Erickson prays that this charge be dismissed.
2. Incorporation by Reference.
The Board proceeded illegally against a long established common-law principle when the Board
refused to recognize "incorporation by reference" and removed Erickson's license for using it.
"Incorporation by reference is the act of including a second document within another document by
only mentioning the second document", USLEGAL.COM. This concept is embraced in Idaho
survey standards by:
a. The Board embraced Incorporation by Reference at page 8, 5th paragraph of its Complaint
(R. 10);

b. John Elle embraced incorporation by reference at Tr. 224:2-9:
Erickson: " ... Can you tell us the effect of a call for ... another survey that appears on the
face of the drawing?
Elle: "Ifyou would call for another record of survey ... it is as ifyou had it in your hand. "
c. By the standard of §9-43 of the BLM 2009 Manual (see Erickson Exhibit Z-11 and
Cragin v. Powell, 128 U.S. 691,696 (1888),
d. Robbins v. County of Blaine 996 P.2d 813, 816 (2000): "... this Court recognized the
familiar rule that where lands are patented according to such a plat, the notes, lines,
landmarks and other particulars appearing thereon become as much a part of the patent...as
if they were set forth in the patent."
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e. Boucher v. Boyer- Md: "In sum we view this as a reasonable application of the common

law rule that a deed reference to a plat incorporates that plat as part of the deed."
3. The Board violated Erickson's due process when it failed to warn surveyors that the use of
"incorporation by reference" could result in the loss oflivelihood. Warnings must be present at the
time of the action (see H & V. Engineering v. Bd. of Pro. Engineers, top of page 61).
4. As part ofreviewing the record for a new project, the surveyors in this area visit the Comer
Record files at the Idaho County Court House. There, all Comer Records for any specific comer
are kept together. If you find one, you find them all. Revoking a surveyor's license because he
didn't show all the Comer Record Instrument Numbers upon the face of the Record of Survey is
silly. Certainly arbitrary and capricious, if not malicious.
5. Statute of Limitation. See Defense #4 of "A" above.
6. Unrebutted: This charge was rebutted in Erickson's "Answer" (R. 39) and at cross on Tr. 224225. Erickson did also rebut the Board's claim at Tr. 224:1-9; 19-25, also Tr. 225:1-4.

PLEA:
1. Because there are typographical errors in paragraph 8.a of the Complaint, and the Board's
expert witness acknowledged that there were errors in 8.a of the Complaint , Erickson prays that
this charge be reviewed de novo and reversed. (Tr. 304:3-305:3)

Because the Board failed to recognize the BLM Manual's standard, its own standard and the
common law standard of incorporation by reference, the board acted illegally when they claimed
that some Comer Record Instrument Numbers are missing from Erickson's plat. There being no
grounds for this complaint, the Board's Findings and Order are arbitrary, capricious and violates
due process. Also, this complaint violates due process and time limitations. Erickson prays that
this charge be reviewed de novo and reversed.

AUGMENTATION of Associated Maps, Drawings and Exhibits as Permitted in Land
Boundary Disputes as per I.A.R. 35(g):
Erickson Exhibit Z-11, which is the 2009 BLM Survey Manual §9-43, which relates
to plat references.
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F. Count Two, Paragraph 9.a (Redundant with Item C above.)

(R. 236)

VIOLATION: IDAPA 10.01.02.005.01.

FINDING: Badertscher's Fence: Failed in primary obligation to protect the health, safety and
welfare of the public.

DEFENSE: See defense in Item "C" above.
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G. Count Two, Paragraphs 9.c and 10.a "These two counts deal with the central issue in the
case.'', the S.W. Corner of Sec. 24 - de novo review

(R. 236-241, specifically R. 236:17)

VIOLATION:

IDAPA 10.01.02.005.01, Primary Obligation to protect the safety, health and welfare of the
public ... ;
IDAPA 10.01.02.005.02 Standard of Care: "Each Licensee and Certificate Holder shall exercise
such care, skill and diligence as others in that profession ordinarily exercise under like
circumstances."

CHARGES at the Southwest Corner of Section 24:

1. Erickson rejected the original stone monument (R. 8);
2. The Erickson position was derived by unfounded methods (R. 8);
3. Erickson changed his mind (R. 236: last paragraph);
4. Erickson caused turmoil among the neighbors"(R. 8, 242);
5. Carl Edwards stone is basalt and is unlikely to have been marked by an implement (R. 239: 12);
6. Erickson failed to use George Ball's GLO Investigative Report (R. 239:14-16);
7. Erickson failed to interview Mrs. Hoiland (R. 239:17-18);
8. Erickson failed to look for, let alone consider, the 1920 Public Road plan (R. 239: 18-20);
9. Erickson "did not know about the1967 G.H.D. deed, let alone use it" (R239:20-22) see Ex 9.b.1;
10. Erickson in 2010 failed to find and utilize a stone recently found at the Wl/4 comer of Sec. 25
(Tr. 258-260)
11. Charges were unrebutted (R. 237:1-2; 239:5);
12. Erickson did not follow the BLM Manual (R. 240:8).

BACKGROUND:

"The main purpose of a resurvey is to rediscover the boundaries according to the plat upon the
best evidence obtainable... " Conwell v. Allen, 519 P. 2d 872 - page 385 - Ariz: Court of Appeals,
2nd Div. 1974

REVIEW DE NOVO:

The following are entirely new and illegal principles, requiring review de novo:
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1. That a marked stone, without question, is the original stone at the original comer; and the
corollary that, in order to maintain continuity, each surveyor must do what the surveyor
immediately before him did;
3. That surveyors should not change their minds when faced with new evidence, and if new
evidence should change their minds, then survey plats and reports must be filed at every step of
resolution, and further resolution must be at the surveyor's expense;
4. That the actions of surveyors should not cause turmoil;
6. GLO Investigative Reports are to routinely be researched and used;
10. It is the "standard of care" to use a closing line to re-establish the line closed upon.
11. "Whether tolling of a statute of limitation has occurred raises an issue of law

involving ... review de nova," Weddel v. Sec'y Health.
15. The Board may interfere with the central issue in on-going litigation.

BOARD'S ILLEGAL AND ARBITRARY PROCEDURES (coordinated to above charges):

1. The Board failed to show a statute or rule requiring that a marked stone must be accepted
without question. The Board failed to show that the requirement of continuity has a basis in law.
2. The Board was in error and malicious to state that "The Erickson position was derived by
unfounded methods", when the one-point method that he used is justified by the 2009 BLM Manual
§5-39 and 7-56.
3. In an illegal manner, Erickson was castigated and disciplined for changing his mind in the face
of new evidence. Yellowstone v. Burgess sets forth that it is normal practice for surveyors to
change their minds when new evidence is found.
4. Turmoil: In disciplining Erickson for causing turmoil the Board abused its discretion when it

ignored the quasi-judicial role that Surveyors play in resolving land boundary issues.
5. "A farm implement cannot possibly mark a basalt stone", R. 239, line 12. Besides this
statement being an insertion (it did not appear in the complaint) it is an error.
6. Ball 1897 Examination Survey: The Board was in error in law because the referenced Ball
1897 GLO Examination Survey is outside the chain of survey and title. Also, this point was not in
the Complaint of 10-28-2015 and the Complaint has not been amended to include it.
7. The Board is in error because the Hoiland affidavit is self-serving and an insertion.
8. The Board was in error to assert that Erickson 'Jailed to look for, let alone consider, the 1920

Public Roads map" (R. 239, last paragraph).
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9. The Board was in error to assert that Erickson did not lm.ow about the 1967 Grangeville
Highway District (G.H.D.) deed and did not use it.
10. Hunter's stone at the Wl/4 corner of Section 25. The Board was in error for relying upon a
closing line to restore the line closed upon.
11. "Unrebutted": The Board erroneously claims, at Finding of Fact R. 239, line 5, that this
charge was unrebutted by Erickson.
12. "Erickson did not follow the BLM Manual (R. 240:8)". Here the Board is in error again,
for Erickson can justify all of his determinations with chapter and verse from the BLM Manual.
13. Exceeding time limits.
14. Standard of Care.
15. Interfering with on-going litigation.

DEFENSES IN LAW (coordinated to above "Charges"):
1. Carl Edwards stone: The Board proceeded unlawfully and in excess of statutory authority
when it stated that a marked stone is the undisputed evidence of the original corner position, or that
the stone is the original stone (Tr. 294:9-17) and revoked Erickson's license for violating this nonexistent rule. Such are new and illegal principles which lack for fair notice.

Erickson's standard of evaluating a marked stone before accepting it, and sometimes rejecting it,
matches the standard of the Board, see the last paragraph on page 16 of the Findings of Fact (R.
237). It also matches the 2009 BLM standard of using the best available evidence at §5-10 & 11,
see Erickson Exhibit "Z-1 0". It also matches the Standard of Care for surveyors operating in the
area as seen at Jeff Lucas' Ex. 40: page 10, second paragraph, Steve Wellington Exhibit Z-1,
Matthew Mayberry Exhibit Z-2, and Pete Ketcham Exhibit Z-3. The Board's expert witness
impeached himself on this point at Tr. 268:3-24. Also see Conwell v. Allen, 519 P. 2d 872 - page
385.

An example ofBLM applying §5-10 and rejecting a stone is the Sl/4 comer of Section 36, T33N,
R3E, B.M., ten miles to the north ofthis project. Here Edwards, Erickson and the BLM all rejected
a marked stone because the markings were too fresh and the stone was the wrong size and shape
(see Erickson Exhibits A & B).
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Continuity: The Board also acted unlawfully in claiming a standard of care requirement for
continuity among retracement surveyors (see Tr. 265:17-19; also Tr. 124:2-21), meaning that the
next retracement surveyor must confirm what the retracement surveyor immediately preceding did.
Of course, what the "original" surveyor did is unchallengeable, but in 1977 Carl Edwards was a
retracement surveyor, not the original 1873 surveyor. The expert witness impeached the Board on
this point at Tr. 268:21-269:7.

The following are examples of justified questioning of the preceding retracement surveyor:
1. A careful viewing of the marks on the Carl Edwards stone, as seen in Ex. 50, reveals two marks

typical of GLO markings on stones, however, unlike what we see in this picture, in the Grangeville
area we expect 130 year old notches to be rounded on the bottom and the top; rounded due to
corrosion of the iron rich basalt. Ex. 50 shows sharp notches indicating recent activity.
2. Also, one notch is smaller than the other, which is not typical of GLO markings.
3. Further, the larger notch has a faint groove leading into it which could not have been made by a
chisel but could have been made by a farm implement called a disc harrow.

Welfare of the Public: To a land Boundary Surveyor, the quintessential example of protecting the
welfare of the public is to find and perpetuate the original location of a comer. In rejecting the Carl
Edwards stone and correctly resolving the original position of the southwest comer of Section 24,
Erickson has upheld the standard of care and protected the welfare of the public. The Board
abused its discretion when it disciplined Erickson for non-continuity.

The greatest failure of the Board was its failure to apply the BLM's §5-10 in reconciling all the
evidence. At thirty plus places in the Transcript, Exhibits and Record, the location of the Stony
Point School (Ex. 5a.l: page 5 & 8) and the 1946 aerial photo (Tr. 273:1-5) were addressed.
Erickson also referred to these in his Survey Report (Ex. 17c.l). Also mentioned in the above
references were the 1909 County Survey and stone (Ex. 48 & 49) that verifies the Stony Point
School tie within one foot. Erickson used all of these to resolve the original location of the SW
comer of Section 24, but the Board ignored them. The Board and the Edwards should have used
these elements because they render a clear, convincing, confirmed and relatively precise position
for the SW comer of Section 24, 272' south of the Edwards stone.
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The advantage of the County Survey Stone over the Carl Edwards stone is that the CS stone is
clearly and deeply marked, the marks are all there, the marks cannot be mistaken for plow marks,
the stone is upright, secure and undisturbed (see Erickson Exhibits U-W). There are two County
Surveys tied to that stone, a 1909 and a 1911 survey, and they confirm that the CS stone is still in
its original position.

Another example of the Board's failure to apply BLM's §5-10 is the failure to analyze all GLO
bearings and distances. Edwards and the Board are fixated upon the fact that the Edwards stone
matches the GLO call of one mile north to the recovered NW comer, but they fail to note that the
Edwards stone does not match the GLO call of "due east" to the recovered SE section comer. To
match the "due east" call the Edwards stone would need to be 269' further south, very near to
Erickson's monument. Here we have an ambiguity in the 1897 GLO survey. In any attempt to
resolve the ambiguity, an experienced retracement surveyor will compare all of the GLO calls to
field conditions, not just to the one that best fits his favorite position. Mr. Elle is in agreement with
this, see cross at Tr. 268:21- 269:7, where we read:
Erickson: Was I remiss, below standards ofpractice, because I viewed the bearing
as important as the distance?

Elle: You are trying to review the evidence, I don't know that that's remiss.

Capricious = de novo: In all this the Board has been arbitrary and capricious. In their November

i\ 2011 minutes the Board stated that "... The work included locating a previous corner which was
apparently located incorrectly previously by Carl Edwards and others." Swapping ends, in the

Complaint of October 28, 2015 the Board stated that the Carl Edwards stone is the original comer
(R.11:line 1). Changing course again, in the Hearing the Board's witness acknowledged that
Erickson's solution was within the standard of care (Tr. 268:21-269:7). Bouncing back and forth
like a tennis ball, in the August 17, 2016 Finding of Facts (R. 240) the Board revoked Erickson's
license for not using the Edwards stone.

Such capriciousness justifies review de novo (Woodfield

v. BD., page 1055).

2. Unfounded Methods: As justified by the 2009 BLM Manual §5-39 and 7-56, Erickson used
the reference distance of South 272' from the 1915 school deed to set his SW Comer of Section 24.
The Board was in error and malicious to reject as "unfounded" this millennial old method of
restoring a point, the reference point method, or as the BLM calls it, "single point control". Single
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point control is sometimes justified when all direct evidence has been lost. The School property's
272' one point control is from the 1915 school deed at Ex. 52 and is vastly preferable to
proportioning east-west over 3,957' on the broken boundary method, which is what would have
had to have been used if the school location had not been found. (Conwell v. Allen page 385)

3. Erickson Changes His Mind - Twice: The Board acted contrary to common law when it
disciplined Erickson for responding to new evidence by changing his mind (see §II & N of
Yellowstone v. Burgess). The new evidence was in the form of the 1946 aerial photo showing the
location of the school property. Correspondingly, no statute or rule requires that a plat be filed for
each step of a survey resolution, and good thing too because it is not unknown for those steps to
make a circle and return to where they began, as these steps did in this case for both Erickson and
Wellington.

At recross at Tr. 284:8-15 expert witness, John Elle, acknowledged that intermediate steps in
resolving survey issues need not be memorialized with a survey plat or report. At Tr. 320 Mr. Elle
acknowledged that there can be legitimate differences of opinion as to what the best evidence is.

In the third paragraph of the Finding of Fact (R. 240) there are associated charges that Erickson
said his "opinion was erroneous", and Erickson "asserted that his survey report was bogus". The
Board is in error because in none of Mr. Erickson plats and reports can these statements be found.

4. Turmoil. The Board was arbitrary and capricious when it stated that Erickson caused the
turmoil and removed his license for it. Six different positions for the SW corner of Section 24, and
the resulting turmoil, is evident in records dated 1902, 1909, 1921, 1963, 1977, 1995 and 1996 (see
Erickson Exhibits c-E). At Tr. 326:15-16 the Board's Executive Director stated "Before Mr.

Erickson was hired (2010), these disputes existed." This is further evidenced by the 2009 Walker
v. Hoiland case. Turmoil is particularly evident after Carl Edwards 1996 Record of Survey #S1177 (Ex. 3. 7) placed the south line of Section 24 out in the middle of the Walker's field, resulting
in Walker v. Hoiland. The same can be said of Hunter Edwards 2001 Record of Survey #S-1920
(Ex. 13.1).
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This case is complicated enough, but there being a client who wandered off in search of
impressionable surveyors who would do her bidding is a wild card for the Court. Determining who
has the high hand for that street is nearly impossible because the most lmowledgeable and capable
surveyors are not setting at the table. Consequently, Erickson and Wellington's properly reestablished SW comer of Section 24 is not even in play in Walker v. Hoiland. Just the same,
Erickson did not cause the turmoil.

Such issues, and the resulting litigation, almost always end with a disgruntled party, turmoil if you
will, even acrimony (See Curd v. Kentucky, bottom of page 308). Disciplining a boundary
surveyor every time there is a disgruntled party is like disciplining the opposing attorney every
time someone loses in court.

5. Farm Implements v. Basalt Stones: The Board is grossly in error and arbitrary to claim that:

"The stone is made ofbasalt and is unlikely to have been marked by an implement running over
it ... " (R. 239, line 12). Farm implements have been marking basalt stones in the Grangeville area
for 150 years. Such are the bane of Land Surveyors, and only surveyors from out of the area would

think otherwise. See Erickson Exhibits U-+W. "U" is dated Feb. 23, 2010 and reads in part:
"Both Edwards surveyors (Carl and Hunter) are busy running around in our upper field looking at
rocks and taking pictures ofrocks that have been hit by a plow and calling them marked GLO
stones. My brother was floored when this happened because he witnessed them doing this and
heard what they said. He wanted to know what a GLO rock was?"

6. Ball Examination Survey: The Board proceeded illegally and exceeded their authority in
disciplining Erickson for not routinely researching GLO Examination Surveys and this because
Examination Surveys have no standing and do not attach to the face of a patent. It was not
intended by the GLO/BLM that such surveys were ever to be seen by the public, as evidenced by
their not being available in the "public rooms". The Board is in error in fact because there was
nothing to be learned from the Ball survey that wasn't in the Shannon survey.

As reported in the various GLO Annual Commissioner's reports to Congress, the GLO investigator
typically only visited a few of the easy comers and lines, seldom measured lines, and always gave
favorable reports in order to curry return favors from the other surveyor when it became the
Investigator's tum to be investigated. A good example of this is an account from about 1900,
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appearing in the local newspaper for Pierce, Idaho, of an Examination surveyor returning from
checking on township surveys to the north. He announced to the populous what wonderful surveys
they were and that the populous was going to be well served by them. In 2016, those surveys are
not so hot, brother.

7. Mr. Erickson did speak to Mrs. Hoiland but did not incorporate her statements into his survey
because her statements were self-serving in on-going litigation and was gathered after the
controversy began and thus are not acceptable (I.R.E. (20). For example, Mrs. Hoiland's
testimony awards herself a 100' wide swath of hay field that she and her family have never
possessed and still do not possess. The Board proceeded unlawfully and in apparent malice.

A flawed practice of the Edwards in gathering testimony is to escort a witness into the field, poison
her mind by first showing her the proportionate point, and then asking, "Isn't this about where you
think the comer is?" I've witnessed both BLM and Carl Edwards do this, and the courts frown
upon such testimony. Erickson looks with a jaundiced eye upon any of Edwards' witnesses.

8. Hwy Map - Highway Engineers "guess and go". The Board is in error to state that the 1920
Bureau of Public Roads plan (Ex 14.1) accords with the Edwards stone. Even if it did, which it
doesn't, the reliability of such Engineers on property issues or section line issues is next to nil, and
that is as true now as it was then. The 1920 Bureau of Public Roads plan shows the Section comer
to be at the southeast comer of the school property. For clarity see Erickson's Exhibit "H" where
the upper-right red circle is the 1920 Hwy version of the SW comer of Section 24. The pink circle
is Carl Edwards stone at the southwest comer of the school property (see Erickson Exhibit "J").
While they are both erroneous, as evidenced by the School deed (Ex. 52), that doesn't mean they
are at the same point, they are actually 104' apart.

Equally in error is the Board's statement that Erickson failed to find and use the 1920 plan.
Erickson's use of the Hwy drawing can be seen in Ex. 3.2: pages 1&5. Erickson not only used the
1920 Hwy Drawing (see Tr. 307:23-308:2), it was his team who found it in the National Archives in
Seattle and distributed the drawing to the other surveyors. Erickson proved this at Tr. 307: 12-308:2
by showing that his handwriting was upon the copy that the Board used at Ex. 14.1, the same
document that the Board said Erickson was a slackard for not finding and using. After careful study,
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Erickson found that the 1920 Hwy drawing had nothing to contribute to the resolution of the original
SW Comer of Section 24, except to negate the Carl Edwards stone.

9. G.H.D. Property: Because Erickson's use of the G.H.D. deed can be seen in the Board's exhibit
Ex. 3.2: pages 1 & 5, the Board proceeded unlawfully and in apparent malice to remove Mr.
Erickson's license because "he did not appear to even know about the (GHD) deed let alone use it"
(R239:bottom of page). Mr. Erickson did use the deed and found that it negated the Edwards stone.

The Board is further in error to state that the GHD 1967 survey accords with the Edwards stone.
The location of the G.H.D. property was tricky business, and had been unknown until Erickson
preliminarily located it in 2011. In 2011 Erickson utilized the BLM' s 2009 broken boundary
method at §7-54 and Figure 7-10 on page 177 (see Erickson Exhibit Z-9). Erickson utilized closely
conforming fence lines to the west, north and south. Once the location of the GHD property was
known, then the location of the GHD' s SW comer of Section 24 followed. The GHD section
comer position is perpetuated by an old fallen down fence comer rock buck, and is shown on
Erickson Exhibit "H" as the lower-left red circle, which is about 90' southwest of the Edwards
stone.

10. Wl/4 stone Sec. 25. Because the west line of Section 25 is a closing line and thus by law
cannot effect the location of Section 23 or 24 (see §7-41-7-49 of the 2009 BLM Manual of
Surveying Instructions), the Board proceeded unlawfully to discipline Erickson for failure to find
and utilize the newly discovered Wl/4 comer of Section 25.

Even if the west line of Section 25 wasn't a closing line, the reasoning used by Edwards and the
Board is no more relevant than claiming that the NW comer of Section 24 is too far north by 240'
as evidenced by the line between the NE and Nl/4 comers. The latter would then "prove" that the
Edwards SW comer of Section 24 should be at least another 240' south, very near to the
Erickson/Wellington survey. Either reasoning is fundamentally lacking in nearby direct evidence
of the GLO surveys and instead utilizes GLO evidence 2800' distant, and violates common law as
typified in Conwell v. Allen, page 385: "The main purpose of a resurvey is to rediscover the

boundaries according to the plat upon the best evidence obtainable... " By contrast, the Erickson
and Wellington solutions utilized two sets of existing nearby evidence supported by ancient
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records, whose results are in agreement within one foot. Erickson's control (school property) is
only 272' distant and Wellington's indisputable 1909 1116th comer evidence is only 1045' distant.

Besides it being an insertion (it did not appear in the Complaint) the Board is in error to put so
much importance on Hunter Edward's claim at the West¼ comer of Section 25, and this because
the Board's and Mr. Edwards' claims are rebutted by General Note #2 on Pete Ketcham's May
2016 Record of Survey #S-3390 (see Erickson Exhibit Z-3)

11. Unrebutted: The Board is in error because this charge was rebutted in Erickson's "Answer'' (R
39-40); at cross at Tr. 237-238; 258-260; 264-276; and 304-308. Also, at Tr. 284:8-15 the expert
witness, John Elle, acknowledged that intermediate steps in resolving survey issues need not be
memorialized with a survey plat or report

12. The Board was maliciously in error to claim that Erickson did not follow the BLM Manual (R.
240: line 8). Here the Board is in error again, for Erickson can justify all of his determinations with
chapter and verse from the BLM Manual, as can be seen throughout this brief.

13. Statute of Limitation. See Defense #4 of "A" above.

14. Standard of Care: See Defense #3-6 of "B" above.

15. Topo Calls: Though GLO topography calls should always be taken with a grain of salt, the
Board and Carl Edwards proceeded unlawfully and exceeded their authority when they ignored
topo calls entirely. Actually, the topo calls appearing throughout the 1897 GLO Shannon survey
(Ex. 9.c.2) are quite good, adding credence to the topo call at the SW comer of Section 24 (Ex.
9.c.2, page 20, lines 5-12). This topo call reports that the section comer is 398' south of the top of
an east-west ridge and 150 feet below it. The Erickson/Wellington monument is 400' ± south of the
ridge and 60' below it. Contrarily, The Carl Edward's stone is only 140' south of the ridge and 14'
below it. Had the Board and Edwards given even a cursory review to the topo calls, the Edwards
stone would never have been accepted as the SW corner of Section 24.

16. The Board exceeds its authority when it attempts to discipline any surveyor "for violating the
BLM Manual", for several reasons:
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1. The BLM manual was written for Federal original surveyors, not for State re-tracement
surveyors ( § 1-7);
2. The BLM manual is not law. See State ex rel. Evans v. Barnett, page 441: "The BLM

manual and the BLM circular... are not statutes - even though the Court ofAppeals appears to
have treated them as statutes "
3. Michael Kane, counsel for the Board, acknowledged at Tr. 282:13-17 that LC. 31-2709 does
not adopt the BLM Manual as controlling upon Idaho Surveyors, and this because, in the words
of Marvin Erickson v. Idaho Bd, "The real character of a written instrument is to be judged by

its contents and substance, not by its title". In the case ofI.C. 31-2709 only the title says that
Idaho surveyors must conform to the BLM Manual. Indeed, State v. Barnett is all about not
conforming to BLM's "Beyond a Reasonable doubt". At State v. Barnett, page 440 we read:

"However the manual has never been adopted as a rule of civil procedure in the courts of this
state." I.C. 31-2709 appears to be an orphan with no home, controlling neither surveyors nor
courts.

PLEA:
Because the Board exceeded its authority, and had violations of due process, abuse of discretion,
illegal and malicious procedures, of time limits, and use of new and illegal principles against Mr.
Erickson, Erickson prays that the charges of "G" be reviewed de novo and reversed.

AUGMENTATION of Associated Maps, Drawings and Exhibits as Permitted in Land
Boundary Disputes as per I.A.R. 35(g):
Erickson Exhibits "A" -"N", "S"-"W" and Z-3, Z-9 and Z-12.

511
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H. Count Four, Paragraph 24.a and 24.b. (Redundant with Items C & B above) (R. 241)

VIOLATION: IDAPA 10.01.02.007.01 "Reports, Statements or Testimony. A Licensee shall not
commit fraud, violate the standard of care, or engage in deceit or misconduct in professional
reports, statements or testimony. He shall, to the best of his knowledge, include all relevant and
pertinent information in such reports, statements or testimony. "

FINDING: Badertscher's Fence and Grangeville Highway District Property: " ...first, stated
that neighbors of the Walkers engaged in encroachment by building a fence on Walker land, and
second by failing to show the lands of the Grangeville Highway District in his record of survey. "

DEFENSE: See defenses in Items "B" & "C" above.

PROLOGUE
A jurist, upon seeing the Board's 2015 Complaint and 2016 Finding of Fact, commented that these
documents appeared "vague for voidness". Indeed, each of the above remaining charges were
based upon new and illegal principles. The appellate court should not be surprised if none of the
complaint items A-H survive further review, for this is just what Erickson told the Board in his
Answer at R. 36-58 on January 15 th , 2015 and was the basis for his Motion to Dismiss, see R. 6167. Instead of checking these things out, the Board, in a cloud of self-delusion, failed to hold
evidentiary hearings and cancelled the Prehearing Conference (see IDAPA 04.11.01.510-513 for
the stated purpose of Prehearing Conferences). Incidentally, the dismissal of 37 items in the
Finding of Facts was made without the benefit of Erickson's testimony, motions, or presence. How
many of the surviving six charges would have been dismissed if Erickson had been medically able
to remain at the hearing and give testimony? Undoubtedly, all of them.

Where does the SW corner of Section 24 belong? By the preponderance of evidence it belongs at
the Erickson/Wellington monument.

512
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CONCLUSION

The Idaho Board of Li censure of Professional Engineers and Professional Surveyors (Board) was
created and is regulated by various and sundry Idaho statutes and rules. The Board has the charge
and ability to write their own statutes and rules. The Land Surveyors licensed thereunder are
regulated by various and sundry statutes and rules.

FREEDOM OF THE PRESS AND POLITICAL OPPOSITION
Erickson's political belief is that the Board is much too cavalier in altering rules that have guided
surveyors in Idaho for 120 years. In speaking with fellow surveyors at the Lewis and Clark chapter
of the Idaho Society of Professional Land Surveyors (ISPLS) Erickson finds that most are in
agreement on this point, particularly at the October 2014 effort by the Board to remove the
boundary experience requirement from licensure. A second point is the requirement, new in 2015,
to place monuments at all angle points of easements. Later, because they didn't understand what
they were doing in the first place, the Board had to retract their easement rule (see
https://ipels.idaho.gov/search.html, second paragraph). New for 2017 will be a requirement for the
setting of monuments at all 1116th comers, a requirement that will more than double the number of
monuments and Comer Records. We can look forward to another retraction from the Board for
doubling the cost of a typical land boundary survey with no additional value to the client. So much
for protecting the welfare of the public. "They didn't understand what they were doing. " If the
Board isn't careful, these words will be the epitaph on the tombstone of our profession.
In the November 14th , 2014 issue of the American Surveyor Magazine Erickson elected to use his

pulpit as a journalist to oppose the Board's effort to remove the boundary experience requirement.
Erickson has been published 17 times in the American Surveyor Magazine, making the front cover
5 times and he and his wife are listed as contributing writers in the credits of that magazine. See
http: //www.amerisurv.com/PDF/TheAmericanSurveyor Erickson-FoxGuardingHenHouse NovDec2014.pdf.
On November 19th , 2014 the Board and ISPLS exchanged e-mails, hatching a plan to blindside
Erickson and show the world that Erickson is a hog that needs a hug. See Attachment "C".
On November 25 th the entire board (eight working days after the article was published) approved
the rejuvenation of a frivolous but malicious non-affidavit that had been hanging fire for 3 ½ years
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because it was groundless and was involved in litigation. This was the Mrs. Badertscher complaint
of February 2, 2011. By alte1ing the preliminary finding from favoring Erickson to favoring
Edwards, the Badertscher complaint made an awkward but convenient vehicle for silencing the
Board's chief political critic. In keeping with their blind-side scheme, the Board failed to mail a
copy of the order to Erickson; Erickson did not receive a copy until May 18 th , 2016. If you follow
this link https://:pels.idaho.gov/minutes/Minutes 11 -11.pdf you find on page 2 that in November
2011 the Board believed that Erickson was correct.

Erickson was indeed blindsided by a Stipulation and Order (R. 436-442) on May 22, 2015, and an
accompanying letter stating that ifhe didn't send them $250.00 (which the Board gets to keep) they
would get him with a much larger fine and a suspension of license.

INSTANCES OF ATTACK ON FREEDOM OF THE PRESS:
2. See Attachment "E": The July 9th , 2015 e-mail from the Board which reads in part, "I have

attempted to resolve the matters addressing violations ofIPELS statutes/rules with you, and frankly
it is not a significant issue. " He might have added, "Just sign this little ole stipulation order, then
you cannot get published anymore, and we will all be so very happy. "

3. In the Complaint, paragraphs 25.d, 25.f, 26, 28, 29, a $5000.00 fine and a 3 year suspension all
chill Freedom of the Press. Included is this comment: "26. Erickson disparaged other licensees

(at a) presentation to surveyors in another state (found online) - 'submitting to an Engineer
because he is also a measurer is like a Doctor submitting to a Butcher.'" If they weren't
Engineers in Surveyor's clothing their take would have been quite different.

4. The Board's specific response to Surveyors & Doctors can be read at Tr. 401-402:
Mr. Simila (Complainant) (beginning line 9): And I don't see value in a licensee, and value to

the profession for a licensee continuing in that kind ofpractice. And the fact that it came out
in public in a few instances cited in this case, leaves, in my opinion, that he has violated this
rule.

Mr. Wagner: In your mind, does this rule, and how it's applied, could that have a chilling

effect on the ability of a licensee to express his opinion ... on an issue or matter in a public
forum?
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Mr. Simila: What I was trying to (do is) build a case here ... that this individual has egregious

i'rifractions. And I wanted to bring in as much evidence to demonstrate the egregiousness of
that action as I could. If others are as cavalier as Mr. Erickson is, then yes, they might.

(Here we see the origin of the "shotgun approach" used in the complaint. If you can't do
quality, do quantity. If you can't dazzle them with your brilliance, baffle them with your BS.)

5. The Board stonewalled Erickson's attempts to get copies of the Board's communications so as
to investigate the Board's intentions as regards violating Erickson's right to Free Press. See
Erickson Exhibit Z-12.

6. See Attachment "D": July 8, 2015 e-mail from the Board which reads in part, "We would also
require a retraction/apology for your public comments regarding your former client and some of
the quoted comments in a recent article that continue to put the profession in a negative light. "

How did the Board come to adopt this Mormon Star Chamber apology requirement? I've attended
a few of these. See page 17 of the Board's 2016 Winter News Bulletin,
https://ipels.idaho.gov/newsletters/NEWS58M.pdf for a picture of the Mormon Idaho Falls Temple
in the Board newsletter.

PURPOSE OF THE CASE:
The obvious purpose of the Stipulation and Order was not to extort $250.00, the Board's crime was
much worse. The Board knew that if Erickson consented to any discipline, no matter how trivial,
that would be the end of Erickson's writing and lecturing career.

This case is not about the six remaining charges out of 49, which six are just as sophomoric as the
other 43, this case is about stopping Erickson's opposition to the Board legislative attempt to mess
up the statutes and rules. This case is about stopping Erickson, no matter what it takes.

Because 40% of Ame.rican workers are licensed under some agency, this case is not about a
surveyor leaving "preliminary" off of a non-signed, non-sealed document, and it is not about the
extent that information is incorporated by reference. This case is about whether a citizen of the
United States can oppose a government agency in the press, and survive to write about it.
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PRAYER
This Prayer incorporates the Issues Presented on Appeal of this Brief and Erickson addresses the
prayer for relief for those issues in the following order of preference:
1. An investigation to determine violation of Freedom of the Press (1 st Amendment):
A. Discovery of the Board's communications about this case, and
B. Discovery of the John Russell investigation.
If there is a finding of a violation of the US First Amendment's right to Freedom of the Press then
Erickson prays for a complete reversal without remand.
2. If there is a finding of a violation of the US 5 th & 14th Amendments Erickson prays for a review
de novo and reversal without remand.
3. If there is a finding that IDAPA 10.01.02.002 and LC. 54-1201 are unconstitutional because they
contain a required incorporation of the term and practice of "privilege" in the surveyor's role,
which contravenes Board of Regents v. Roth 408 U.S. 564, 571-572 (1972); Tuma v. Board of
Nursing, 100 Idaho 74, 593 P.2d 711, page 58 (1979), Erickson prays for reversal without remand.
4. Erickson prays that for each finding in the Issues Presented on Appeal of this Brief where the
Board was in excess of statutory authority, made upon unlawful procedure, not supported by
substantial evidence, arbitrary, capricious, or abused the process, should yield a reversal of that part
of the Finding and Order. Ifno charges survive, Erickson prays the Court to reverse the Order
entirely without remand. Failing that, Erickson prays the Court to consider the following as the
Honorable Court deems appropriate:
A. Has the Board's misconduct incurably infected the prosecution?
B. That a new trial be ordered to accord Erickson his due process rights to provide evidence.
In the case of a new trial, Erickson prays that the following stipulations be made:
a. That the new Complaint be simple and concise;
b. Evidentiary hearings be held;
c. A Preliminary Hearing be held before trial;
d. The hearings be conducted by an employed, disinterested Hearing Officer;
e. An admonition that the Board must respond to Erickson's discovery requests;

f. All hearings to be held at the Idaho County Court House, which is only four miles
from the place of interest.
C. That the Order be reversed with remand.
D. That the case be remanded for the taking of additional evidence.
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TABLE OF ATTACHMENTS:
Attachment "A"

e-mail Erickson - Board requesting interpretation of rules.

Attachment "B"

Idaho Statesman, June 24, 2016: 215 Soccer teams (and no hotel rooms)

Attachment "C"

e-mail Board - Society - Freedom of the Press and Hog needs a Hug.

Attachment "D"

e-mail Board - Erickson - Freedom of the Press

Attachment "E"

e-mail Board - Erickson, Complaint not a significant issue.
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VERIFICATION

STATEOFIDAHO
County of Idaho

)
) ss.
)

Chad Erickson, being first duly sworn, deposes and says:
That I am Chad R. Erickson, the Respondent in the above-entitled action; that I am
over the age of 18 and competent on the matters stated; that I have composed the above
2nd Corrected Brief For Judicial Review and know the contents thereof; and I certify that
the same is true of my own knowledge except where indicated otherwise.
I certify and swear, under penalty of pain and perjury, that the foregoing is true
and correct.

Chad R. Erickson
SUBSCRIBED AND SWORN to before me this 20th day of January, 2017

NOTARY PUBLIC
Residing in Kamiah, Idaho
My Commission Expires May 25, 2017
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CERTIFICATE OF SERVICE
The undersigned, a resident of Idaho County in the State of Idaho, hereby certifies that on
the 20th day of January, 2017, he caused a true and correct copy of the foregoing document to be
served upon the following as indicated:

Original:
Idaho CountyDistrict Court
320 W. Main
Grangeville, ID 83530
Facsimile:208-983-2376

_x_ US Mail
Facsimile
_ _ Hand Delivery
Email

Michael J. Kane
Michael Kane & Associates, PLLC
1087 W. River Street, Ste. 100
P.O. Box 2865
Boise, ID 83701-2865

US Mail
Facsimile
_ _ Hand Delivery
_x_ Email: mkane@ktlaw.net

Mr. Keith Simila, P.E.
_!_ US Mail
Executive Director
Idaho Board of Licensure of Professional
Facsimile
Engineers and Professional Land Surveyo!]__ Hand Delivery
1510 E. Watertower Street, Suite 110
__x_ Email: keith.simila@ipels.idaho.gov
Meridian, ID 83642

Chad R. Erickson
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[1·rTACHMENT "A"

a

I

Chad Eri ckson <eri cksonlandsurveys@gmail.com >

Informal Request 1
2 messages

Chad Erickson <ericksonlandsurveys@gmail.com>
To: "Michael J . Kane" <mkane@ktlaw.net>, Kirlan Naylor <kirt@naylorhales.com>
Bee : Chad Erickson <ericksonlandsurveys@gmail.com>

Fri, Feb 5, 2016 at 2:03 PM

As an informal request I am in need of the following information:
1. Does the Idaho Board of Licensure of Professional Engineers and Professional Land Surveyors have
interpretations of their rules , as set forth in IDAPA 10.01 .02.003? If so please send me a copy of them .
2. Has the Idaho Board of Licensure of Professional Engineers and Professional Land Surveyors adopted court
procedure rules other than the Idaho Rules of Administrative Procedure of the Attorney General,IDAPA
04. 11.01? If so please send me a copy of them .
Chad Eri ckson
ericksonlandsurveys@gmail.com
928-575-5710

Chad Erickson <ericksonlandsurveys@gmail.com>
To: "Michael J. Kane" <mkane@ktlaw.net>, Kirlan Naylor <kirt@naylorhales.com>

Sat, Mar 5, 2016 at 11 :12 AM

I have not yet received a response to this request.
[Quoted text hidden ]

2nd CORRECTED BRI EF FOR JUDICIAL REVI EW 74 of 83

520

IATTACHMENT "B" I -

- M G maH

Chad Erickson <ericksonlandsurveys@gmail.com >

Idaho Statesman Document
1 message
NewsBank - service provider for Idaho Statesman Archives
< idahostatesman@newsbank.com>

Sat, Dec 3, 2016 at 10:07
AM

To: ericksonlandsurveys@gmail.com

Idaho Statesman, The (Boise, ID)
Idaho Statesman, The (Boise, ID)
as provided by The McClatchy Company
June 23, 2016

Four Idaho soccer teams left as Far West moves into knockout rounds
Author: Michael Lycklama, Idaho Statesman
Section: soccer
Article Text:
After starting the week with 215 teams, the US Youth Soccer Far West Regional tournament has eliminated more than
half of its teams after an off day Thursday, and quarterfinals in the U-13 through U-18 boys and girls groups begin Friday
at the Simplot Sports Complex in East Boise.
Four Idaho teams remain in the hunt for the state's second regional title. The Idaho Rush U-18 boys take on Crossfire
Oregon at 8 a.m ., followed by the FC Nova U-18 girls at 10 a.m. against New Mexico's Rio Rapids.
The lndie Chicas U-13 girls face So Cal Blues at 10 a.m. , and the Boise Nationals U-16 girls wrap up Idaho's day at 2
p.m. vs. Utah's La Roca.
Championship matches follow Sunday, except for the U-19 girls division, which awards the title of its four-team
tournament Friday.
Copyright (c) 2016 The Idaho Statesman, All Rights Reserved.
Record Number: 201606230001 KNRI DDERI DSTATES_f8e753a73ddb91 b6885b3db7f78e22d2
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IATTACHMENT "C"

From: Nathan Dang [mailto: nathan @accurJLcsurveyors.com]
Sent:Wednesday,Novemberl9, 2014 l:41 PM
To: Steve D. Staab
Cc: Glenn Bennett; Rodney; Tom Ruby; Bob Jones; Bruce Smith; Clint Hansen; George Yerian; JSPLS OFFICE; Jeannie Vahsholtz; Jeremy Fielding; John Russell; Katy Dang; Mitch Christian; Rob
Stratton; Steve Frisbie; Thomas Taylor; Tyson Glahe; cllc@ac--cng.com; Keith Simila; Jim Szatkowski
Subject: Re: FW: AmcriSurv Today: New issue; A Trifccta Equals a Perfect Storm?

All,

Thanks for the comments and discussion. I put forth the idea for a rebuttal to Mr. Erickson's rant on a request from Keith Simila. I think there is merit in expressing our
opinion and I think it can be done with grace and dignity.

Nate

On Wed, Nov 19, 2014 at 1:25 PM, Steve D. Staab <sdstaab@lcsc.edu> wrote:
I agree 110% with Mr. Bennett and in his last sentence that is what we are trying to do by inviting all local surveyor' s to our meetings. At least they show up the majority of the
meeting's while our members are hit and miss . I want them to know that, to paraphrase our President. ·'we aren ' t smart enough to know what we need"' . We also know if there is
opposition out there to our ideas and think about combauing them.
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, From: Glenn Bennett [mailto: gbennett@civilsurvey.net]
Sent: Wednesday, November 19, 2014 12: I 7 PM
To: Rodney; 'Tom Ruby'; 'Nathan Dang'
Cc: 'Bob Jones': 'Bruce Smith'; 'Clint Hansen': 'George Ycrion': 'ISPLS OFFICE'; 'Jeannie Vahsholtz': 'Jeremy Fielding'; 'John Russell': 'Katy Dang'; 'Mitch Christian': 'Rob Stratton'; Steve D. Staab:
'Steve Frisbie': Thomas Taylor'; Tyson Glahe': ellc@ae-eng.com: 'Keith Simila'; 'Jim Szatkowski'
Subject: RE: FW: AmeriSurv Today: New issue; A Trifccta Equals a Perfect Storm?

I ag:rc-c IOO''o wnh Rtu..int'~ rn quott· Cun Sumner from earlit!r 111 tht: \\l!c'k '"ll nt:\t'.'f pay._ to gc.•t do\\ n in lht.· mud\\ 1th a pig. You only g~t Jiny and the pig ln,e, 11." I hdlt.'\l' \1r
Enck,on i:-. ,cck111g attL·nt1nn (maytx: he wa-..11 ·1 hug_gl·d enough a:-- ;.1,hild) .ind hope:-. IO ~cn"'-·ra11..• a rcac11on or response f thmk our oh_1ect1,.:c, an: bctll.:r mr.:-t ifwc notl.' hi" oh1L·c t1rnh
and be prepared tu dcfi:nd our kg1,lat1un bdl1rc the kgt~laturc at the proper t11n1.."' . \\\.· :-.hould also contmw..· to l·dm..·:ttL' other ~urn.•yor~ and our kgi..,Jator::-. on what\\·.: arc- trying tu
aeeompl1~h \\ 1th the kg 1,lat1on If\\ l' do it properly. the) \\ Ill -..er Mr. rricl-.,on for what he 1s . I hl"i1c,·e th;.tt ir \Ve rt..',fK.\nd hl h1111 \\ l'. \\ ill only tip our hand and gl\e h1111 t11ne to
or,t!..tlll/\.' a rehullnl ofh i,

U\\Il

Keith has already commented on how the IBPE&PLS is discussing how to address the .. boundary surve ying.. portion of the experience requirement so I won·t reiterate it. However. I
will add that the Board ta kes their job of evalua ting and the granting of licenses ro individuals very. very seriously. We generally have IO or 15 non-standard applications to re view at
each meeting a nd will spend the bette r part of a da y doing so. Some ha ve been denied or continued beca use of deficiencies in education or experience. Others ha ve been asked to
appear before the Board or phone in for interviews to gain a better unde rstanding of their credentials. I would expect no difference in how surveyor applicants were review ed should
the proposed legislation pass. lf an applicant was heavy in construction or mapping surveys and showed a minimal amount of actual boundary surveying. I would expect the B oard to
deny or continue until they have demonstrated that they have acquired the necessary experience.

Brue Smith' s earlier comment was spot on. This legislation brings what the vast majority ofus are already doing in our practices unde r the umbrella ofland surveying. With d1 is
change ··Iand surveying,. will no longer just refer to boundaries, it will include everything we already do. W e will need to adjust our thinking about a Land Surveyor is.

I have also heard comments over the past few months that this legis lation will increase liability to surveyors because it brings mapping, construction stalcing, etc . under the w ing of
land surveying. In my opinion, this is inco1Tect. If you are do ing this type of work now, you have already assumed the liability and it is attac hed to you whethe r you like it or not. If
you think this isn ' t so, go stake some curb wrong and have it tom out and replaced or produce a topo drawi ng dial is incorrect a nd quan tities are wrong based on what you provided. I
guarantee you tha t your client and thei r attorney will beg to differ.

To sum it up. I think our best strategy is to take advantage of every opportunity to educate fellow surveyors and our legislators on w hat the proposed change really is and what it w ill
do. We should also be prepared to appear before the committees to rebut and defend any objections to the proposed legislation.

Glenn Bennett, PLS

From: Rodney [mailto: rodne y@dioptrageomatics .com]
Sent: Wednesday, November 19, 2014 I I :44 AM
To: 'Tom Ruby' ; 'Nathan Dang'
Cc: 'Bob Jones'; 'Bruce Smith'; 'Clint Hansen'; 'George Yerion'; Glenn Bennett; 'ISPLS OFFICE'; 'Jeannie Vahsholtz'; 'Jeremy Fielding'; 'John Russell'; 'Katy Dang'; 'Mitch
Christian' ; 'Rob Stratton'; 'Stephen Staab'; 'Steve Frisbie'; 'Thomas Taylor'; 'Tyson Glahe'
Subject: RE: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?

I understand first reaction is emotional but may I suggest we be patient before we jump into a fight that has no merit.

One man's opinion (and it is just that) does not detract from the overwhelming support for this issue.

The article is full of misunderstanding, uninvolved / uneducated opirrion and theatrical hearsay.

The arrogance of Mr. Erickson is obvious. His assumption that a judge would be concerned whether the expert witness has read American Surveyor or subscribes to the philosophy of
Jeff Lucas is laughable.

I would be interested to know if he is a paid me mber of ISPLS? Does he attend our conferences? For me, the first qualifying condition to have an valid opinion on any issue is to be
involved with tbe organizations that the issue impacts.

I think we should expect some opposition. That is natural. However the score is still: ISPLS Members (125) infavor and outsiders (I) opposed.

Lets not fight Mr. Erickson. Lets contin~na~i:i~eTm

'Effl1t~ftlR PJUtit~~t~·
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Rodney Burch PLS

I>IOPT'RA

www .dioptrngt:omatics .com

4737 Afton Place, Ste. B
Chubbuck, ID 83202
Office: 208-237-7373
Fax:

208-238-3385

From: Tom Ruby [mail to:TRR@JUB.com]
Sent: Wednesday, November 19, 2014 11 :09 AM
To: Nathan Dang
Cc: Bob Jones; Bruce Smith; Clint Hansen; George Yerion; Glenn Bennett; ISPLS OFFICE; Jeannie Vahsholtz; Jeremy Fielding; John Russell; Katy Dang; Mitch Christian ; Rob Stratto n; Rodn ey
Burch; Stephco Staab; Steve Frisbie; Thomas Tay lor; Tyson Glahe
Subject: RE: FW: A mcriSurv Today: New issue; A Trifecta Equals a Perfect Storm?

Count me in !
Tom

From: Nathan Dang [mailto :nathan@accuratcsurvcyors.co m)
Sent: Wednesday, N ovember 19, 2014 11 :07 AM
To:TomRuby
Cc: Bob Jones; Bruce Smith; Clint Hansen; George Yerian; Glenn Bennett; JSPLS OFFICE; Jeannie Vahsholtz; Jeremy Fielding; John Russell; Katy Dang; Mitch Christian; Rob Stratton; Rodney
Burch; Stephen Staab; Steve Frisbie; Thomas Taylor; Tyson Glahe
Subject: Re: FW: AmeriSurv Today : N ew issue; A Trifecta Equals a Perfect Storm?

Who wants to write the rebuttal? Or help me write the rebuttal? Rob and Steve we need your help up north. Please contact me as soon as possible.

Nate

On Wed, Nov 19, 2014 at 11 :04 AM, Tom Ruby <TRR@j ub.com> wrote:
From the article "your profession needs your involvement". I completely agree Mr. Erickson. Where have you been for the last two years? Two years in which we were
begging for involvement? A time during which your complaints could have been addressed, you sat in silence.

The scenario presented in the article begs the question: If the board were to allow someone to sit for the exam with no boundary experience (which they wouldn't) how
on earth would such a person pass either the fundamental or the principles and practice exam?

ALL of you in Legislative Districts Six and Seven just got a larger burden placed upon you to reach-out and make sure your legislators understand the REAL issues at
hand.

Tom
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From: Nathan Dang [mailto:nathan@accuratesurveyors.com]
Sent: Wednesday, November 19, 2014 10:49 AM
To: Bob Jones; Bruce Smith; Clint Hansen; George Yerian; Glenn Bennett; ISPLS OFFICE; Jeannie Vahsholtz; Jeremy Fielding; John Russell; Katy Dang; Mitch
Christian; Nathan Dang; Rob Stratton; Rodney Burch; Stephen Staab; Steve Frisbie; Thomas Taylor; Tom Ruby; Tyson Glahe
Subject: Fwd: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?

Please distribute the link to this article to the membership.

Nate

---------- Forwarded message ---------From: ISPLS <info@idahospls.org>
Date: Wed, Nov 19, 2014 at 10:46 AM
Subject: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?
To: "Nathan Dang (Nathan Dang)" < nathan@accuratesurveyors.com>, keith .simila@ipels.idaho.gov
Chad & Linda Erickson's story, "The Fox is Guarding the Henhouse," can be found at this link.
http://www.amerisurv.com/content/view/13254/153/

Katy Dang
Executive Director
Idaho Society of Professional Land Surveyors
katy@idahospls.org
(208) 658-9970
www.idahospls.org

From: editor@Amerisurv.com [mailto:editor@Amerisurv.com]
Sent: Wednesday, November 19, 2014 4:01 AM
To: info@idahospls.org
Subject: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Stonn?

This newsletter for November 19, 2014 will be archived at
http://www.amcrisurv.com/ncwslcttcr/ 19NOV2014.htm

News / Current Issue / Archives / Photos / Subscriptions / eMagazine
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IATTACHMENT "D" I

a

Chad Erickson <ericksonlandsurveys@g mail.com >

FW: Response to out phone conversation of 6-3-2015
5 messages
Kirtlan Naylor <kirt@naylorhales.com>
To: "ericksonlandsurveys@gmail.com" <ericksonlandsurveys@gmail.com>
Cc: Trish Wassmuth <tjw@naylorhales .com>

Wed, Jul 8, 2015 at 11 :46 PM

Here is the email.
Please respond Friday. I presume you won't need a lot of time to review this proposal.

Kirtlan G. Naylor
Direct 208 947-2070

NAYLOR&.. HALES, P.C.
%0 1\'EST E!H<I tJf.K ST, SlllTE f,IC8•11$E , •. qJi J2

This email is a confidential communication .
If it was sent to you mistakenly,
please notify me and destroy your copy.

From: Kirtlan Naylor

Sent: Wednesday, July 01, 2015 6: 10 PM
To: 'chadrerickson@yahoo. com'
Cc: 'Keith Simila'; Jim Szatkowski; Trish Wassmuth

Subject: FW: Response to out phone conversation of 6-3-2015

Chad, in response to this emai l, I need to follow up and move this matter forward.

1. In your email 12-20-11 (sic) attached, you reference some attachments, which I do not have nor did you
send. If you think them beneficial, send them.
2. Even in that email you say "Even now I cannot say with certainty where the SW corner of Section 24
should be since that work and funding was not given to me." But if that is the 2010 corner you now tell me
you are certain about, I'm confused.
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NAYLOR~ HALE.$ P.C.
ti5(1 \\'E:;r LW.tl.•Jt~I( Si , SHll Ef,1f.•B0:1I~, 'J Hli'•J2

This email is a confidential communication .
If it was sent to you mistakenly,
please notify me and destroy your copy.

From: Chad Erickson [mailto:

]

Sent: Thursday, June 04, 2015 12: 19 AM
To: Kirtlan Naylor
Subject: Response to out phone conversation of 6-3-2015

Today we discussed your e-mail of this date, which referred to and amended your letter of May 22, 2015 . I have copied, annotated and
attached today's e-mail. The annotations address the three issues contained in "paragraph 3".

It was acknowledged by both of us that the Walker complaint probably wasn't going anywhere .

I've also attached an e-mail from 12-20-2011 that explains the use of such words as "bogus, my weak position and disproving" by me in
reference to my SW comer of Section 24 .

We also discussed the idea that my magazine writings were too inflammatory. I pointed out that I had long ago realized that professional
articles are seldom read by anyone because they are so boring . My goal is to write colorful articles while are also factual. Besides, I just read
about four medical innovation that were delayed , some as much as decades, by officials and regulations . These were : 1. the washing of
hands before surgery; 2. anesthesia , 3. yellow fever vaccine & mosquito abatement, and 4 . polio vaccine . Just like the survey profession
now, the public of these times were not served well by those in authority. Our profession needs bold people now to shake it up , to realize
that prope r survey procedures emanates from court precedence, not state statutes or BLM manuals.

2 attachments
~

Nylor response to Erickson 1-3-2015 Annotated.pdf
591K

~

e-mail of 12-20-2011.pdf
641K
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IATTACHMENT "E"

Subject:

RE: IPELS Erickson; email records and documents

From:

Kirtlan Naylor (kirt@naylorhales.com)

To:

ki rt@naylorhales.com; ericksonlandsurveys@gmail.com;

Cc:

chadrerickson@yahoo.com; tjw@naylorhales.com;

Date:

Thursday, July 9, 2015 11 :24 PM

Chad, see the email below without attachments. Trust me, you got these emails because you responded
in a very colorful way.

Kirt

From: Kirtlan Naylor
Sent: Thursday, July 09 , 2015 2:05 PM
To: 'ericksonlandsmveys@gmai I.com'
Cc: 'chadrerickson@yahoo.com'; Trish Wassmuth
Subject: IPELS Erickson; email records and documents

Chad,

I am in receipt of your July 9 email at 12:39AM. (copy of which is attached)

You assert you never received an offer to settle for $250. However, If you look at the email from you to
my Legal Assistant, Trish, dated May 24 and attached hereto "Re: IPELS/Erickson" (note there are 2
different emails with that name), you state: "I have taken the time to review your correspondence and Stipulation Order
and find them to be little better than a $250.00 shake down attempt by armed thugs, certainly not the work of professionals."

I am copying to you just a sample of the emails we have exchanged. I'm not sure why you don't recall these communications.

I have attempted to resolve the matters addressing violations oflPELS statutes/rules with you, and frankly it is not a significant
issue. However. you seem to want to make it so.

528

. --

....._.

-

'

IDAHO COUN1Y DISTRICT COURT
I I•
FILED
AT __;
7 ~ .,_ 0 CLOCK
.M.

-P-

JAN 2-S 2017
Chad R. Erickson L-7157
Erickson Land Surveys
2165 Woodland Road
Kamiah, Idaho 83536
Telephone No. (208) 935-2376,
(928) 575-5710 (cell)
ericksonlandsurveys@gmail.com
Pro Se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.
Chad R. Erickson
Respondent/Appellant, "Erickson"
vs.

CASE NO. CV 2016-45061

Complainant, "Board"
THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professional Engineers and Professional Land
Surveyors.

Board Docket No. FY 11. 11
3rd CORRECTED BRIEF FOR
JUDICIAL REVIEW

Complainant/Respondent, "Board"

TO: THE ABOVE-NAMED COMPLAINANT/RESPONDENT (Board), THEIR
ATTORNEY MICHAEL J. KANE, AND THE CLERK OF THE
ABOVE-ENTITLED COURT;
This Corrected Brief is submitted by Respondent/Appellant (Erickson) to the
District Court of the Second Judicial District of the State of Idaho, in an for
the County of Idaho (Court) in support of the Petition for Judicial Review
dated October 11, 2016. See I.R.C.P. 84(n)
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ISSUES PRESENTED ON APPEAL
PAGE No.

STATEMENT OF THE CASE
1. First amendment: Did the board unconstitutionally silence Erickson?

[6, 14-16, 67-69]

[11-13, 28, 33, 37-41, 44-45, 49-50, 52, 56-65]

2. Was the Board's expert witness discredited?

3. Are certain statutes and rules unconstitutional because they assert that licenses are a
"privilege"? See IDAPA 10.01.02.002 and LC. 54.1201.

[9-12, 16]

4. Did the board violate due process in denying continuances?

[16-20]

5. Did the board violate due process in setting aside the Motion to Dismiss for Prejudice
(Tr. 23-28) and Affidavit of Board's Prejudice (R. 155-185) See I.R.E. 605.

[21-22]

6. Did the misbehavior of the board's expert witness impeach the entire agency head as being
unconstitutionally biased?

[22-23]

7. Was the board's standard of care void for vagueness?

[24, 38-41, 45]

8. To what extent may the court review de novo?

[24-26]

9. Was the Board Arbitrary, Capricious and did it Abuse Discretion on these points?

[26]

A. Badly formed Complaint, Finding of Fact, Conclusion of Law and Order, see 67-5248(1)(a)

B. Failure to provide a viable forum?

[26]

C. Continued without the presence of the Defendant or his Counsel, see 67-5242(3)(b) [19]
D. Failure to gather evidence?

I.R.C.P. 59(a)(l)(G)

[26]

E. Failure to grant justified continuance on March 9, 2016?

[17]

F. Did the Board Flout Statutes of Limitation?

[33-35]

G. Board's perjury at Badertscher's fence in altering "invitation to encroach".

[26, 44-45]

H. Misrepresenting the abnormal nature of the Walker complaint?

[26]

I. Placing the unswom Bradertscher complaint in Finding of Fact?

[26, 45]

J. Injecting five issues that were not in the Complaint?

[17, 26]
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K. Lack of skill on the part of the Complainant and Adjudicator?

[13-14]

L. Failure to recognize incorporation by reference?

[51-53]

10. In light of I.AR. 35(g), may the Record be augmented?

[27]

11. Was the Board unlawful in using the Deposition without ruling upon Erickson's
Objection?

[28]

12. Did the Board Exceed its authority when it disciplined Erickson for changing his mind in the
face of new evidence?

[28]

13. Did the Board abuse its discretion when it cancelled the Prehearing conference?

[28]

14. Was the Board in error when it failed to follow the BLM"s §5-10 directive to use the best
evidence, in this case the 1946 aerial photo and 1915 deed, to resolve the true and original
southwest comer of Section 24? See Conwell v. Allen, page 385.

[28]

15. Did the Board abuse its discretion when it elected to interfere with issues currently in
litigation?

[29]

16. Was the Board prejudiced by pecuniary interests?

[10-11, 29]

17. When it failed to recognize that the "Answer" was incorporated by reference, did the Board
abuse its discretion when it dismissed the Motion to Dismiss:

[29]

ARGUMENT
18. Is LC. 54-1215(3)(b) void for vagueness as applied in this case?

[31, 34, 35]

20. Is a call for Survey & Subdivision of a Section limited to U.S. Rectangular units? [12, 36-37]

21. Does an appeal to "Standard of Care" require a comparison with previous local surveys,
when available?

[12, 37, 38, 43, 47, 48, 56, 67]
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22. As they are incorporated into this case, are the following principles new and illegal?
a. All neighbors to a survey must be interviewed?

[43-45, 62]

b. Surveyors must be disciplined if they cause turmoil in a neighborhood?

[43, 60-61]

c. Surveyors must have continuity with the previous surveyor?

[29-31]

d. Marked stones must be accepted without question?

[28-31, 58-57]

e. Changing one's mind in light of new evidence violates the Standard of Care?

[31, 60]

f. Must GLO Examination Surveys be found and used routinely?

[33, 61-62]

23. Did the Board act illegally when it:
a. Violated Statutes of Limitations?

[33-35]

b. Incorporated a letter into the Finding of Fact without the letter being "sworn subject to
perjury" nor the author interviewed by the Board's expert witness? 10.01.02.011.01 [45]
c. Declared the Sl/4 comer of Sec. 23 a "controlling comer"?

[49]

d. Required Closing Comers to be resolved by Federal Law rather than State?

[47-50]

e. Accepted the Hoiland affidavit when it contravened I.R.E. 803(20)

[62]

f. Dismissed GLO topography calls?

[64]

g. Treated the BLM Manual as statute?

[64-65]

h. Claimed that charges were unrebutted by Erickson.

[41, 45, 53, 64]

i. Accused Erickson of violating Welfare of the Public.

[58]

NOTE: The Argument contains the discussion and rebuttal of the six remaining charges.
Comments on the Introduction & Dismissals in Finding of Fact;
A. Count One, Paragraph 4. -Lack of"Preliminary'';

[31-35]

B. Count One, Paragraph 5. - Grangeville Hwy District Property;

[36-42]

C. Count One, Paragraph 5 .a & 9 .a - Turmoil At Badertscher' s Fence;

[43-46]

D. Count One, Paragraph 7.a, 7.b & 7.c-Lack of3 Comer Records;

[47-48]

E. Count One, Paragraph 8.a-Four Missing Comer Record Numbers;

[51-53]

F. Count Two, Paragraph 9.a (Redundant with Item C.);

[54]

G. Count Two, Paragraphs 9.c & 10.a- Central Issue - SW Sec. 24;

[55-65]

H. Count Four, Paragraphs 24.a & 24.b (Redundant with Item C & B); [66]
Prologue.

[66]
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CASES
Anderson v. City of Bessemer, 470 UW 564, 573 (1985)

de novo

Advanced Display v. Kent State Univ., 212 F.3d 1272, 1283 54 USPQ.2d 1673, 1680
Ater v. Idaho Bureau of Occupational Licenses, 160 P. 3d 438,442 - Idaho: Supreme Court 2007
Boucher v. Boyer, 484 A. 2d 630 - Md: Court of Appeals 1984

Incorporation by Reference

Board of Regents v. Roth 408 U.S. 564, 571, 582, 583 (1972)

Freedom of Press

Caperton v. AT Massey Coal Co, 129 S. Ct. 2252, 2259, 2262, 2265 - Sup. Ct. 2009 Potential for Bias
Cannan II, 116 Idaho at 192, 774 P.2d at 902

Continuance

Conwell v. Allen, 519 P. 2d 872 - page 385 -Az: Crt of Appeals, 2nd Div. 1974 Best Evidence
Cragin v. Powell, 128 U.S. 691, 696 (1888)
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Haw v. Idaho State Bd. of Medicine, 137 P. 3d 438,441,443 - Idaho: Supreme Court 2006:
Hearing Officer & Abuse of Discretion
H. & V. Engineering v. Bd. of Pro. Engineers, 747 P.2d 55, 58, 59, 61 (Idaho 1987) -ON POINT

Moran v. Burbine New Mexico 106 S. Ct. at 1084-85
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Payette River v. Board, 976 P. 2d 477,483 - Idaho: Supreme Court 1999

Reasonable Interpretation

Robbins v. County of Blaine 996 P.2d 813, 816 (2000)

Incorporation by Reference

Roth v. United States, 354 US 476,484,488 - Supreme Court 1957

Freedom of Press

State ex rel. Evans v. Barnett, 776 P. 2d 438,440,441 - Idaho: Supreme Court 1989
State v. Cannan, 774 P. 2d 900,904,909 - Idaho: Supreme Court 1989
State v. Cobb, 969 P.2d 244,246 Idaho: Supreme Court 1998
State v. Hawkins, 958 P. 2d 22, 32 - Idaho Court of Appeals 1998
Tuma v. Board ofNursing, 100 Idaho 74, 593 P.2d 711, 714-717 (1979)

BLM Manual

Continuance
1st Amend. heard de novo
Continuance
ON POINT

Tumey v. Ohio, 273 US 510, 517, 535 - Supreme Court 1927

Impartial Court

US v. Leon, 941 F. 2d 181, 188 - Court of Appeals, 3rd Circuit 1991

Complete Defense

Weddel v. Sec'y Hlth & Human Services, 100F.3d 929,931 (Fed. Cir. 199) (2016) Stat. of Limits.
Williams v. Pennsylvania, 136 S. Ct. 28 - Supreme Court 2015, page 7&13, Judge wedded to position,
1 bad apple spoils the barrel
Woodfield v. Bd. Of Prof. Discipline, 905 P. 2d 1047, 1055 - Idaho: Ct. of Appeals 1995, Stnd. of Care
Yellowstone v. Burgess, 843 P.2d 341,349 (Mont. 1992), pages 9-11

ON POINT "Bogus Comer"
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STATUTES AND RULES
LC. 5-207
LC. 18-2601
LC. 18-2602
LC. 31-2709
LC. 54-1201
LC. 54-1215(3) (b)
LC. 54-1220
LC. 55-1604
LC. 55-1906(c)
LC. 67-5242(3)(b)
LC. 67-5248(a)
LC. 67-5201(19)(b)(iv)
IDAPA 04.11.01.510-513
IDAPA 04.11.01.600
IDAPA 04.11.01.700
I.D.A.P.A. 10.01.02.002
I.D.A.P.A. 10.01.02.003
I.D.A.P.A. 10.01.02.004.
I.D.A.P.A. 10.01.02.005.01
I.D.A.P.A .10.01.02.005.02
I.D.A.P.A .10.01.02.007.01
I.D.A.P.A. 10.01.02.011.01.
I.D.A.P.A. 10.01.02.022.01.
I.R.C.P. 8(a.1) & l0(b)
LR. C.P. 10(b)
I.R.C.P. 59(a)(l)
I.RE. 605 & 803(20)
Rule 505(b) of the Idaho Bar Commission
Rule 512(c) of the Idaho Bar Commission
U.S. Constitution, 1st Amend.:

"Congress shall make no law ... abridging the freedom of the press."

th

U.S. Constitution, 5 Amend.: "No person-shall be deprived of-property, without due process oflaw."
U.S. Constitution, 14th Amend.: "No state-shall deprive any person of-property, without due process ... "
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AUTHORITIES
American Surveyor Magazine, Nov.-Dec., 2014, pages 23-33

Fox Guarding Hen House

BLM 2009 Manual of Surveying Instructions § 1-07

Written for Federal Surveyors

BLM 2009 Manual of Surveying Instructions §3-99-.136

Subd. Of Sec. does not= M&B

BLM 2009 Manual of Surveying Instructions §5-39 and 7-56

Must use the best of all the evidence.

BLM 2009 Manual of Surveying Instructions §5-10 & 11
BLM 2009 Manual of Surveying Instructions §7-41-. 7-49
BLM 2009 Manual of Surveying Instructions §9-43

Single Point Control

Closing Line
Incorporation by Reference

Demise of the Right-Privilege Distinction in Con. Law, 81 Harv. Law Review 1439 (1968)
Ethical Issues in Being an Expert Witness, by Joseph B. Kadane, 2004, third paragraph
Fed. Cir. Bar Jor., Vol. 11 #2, November 2002, page 13, Standards of Appellate Review in the Fed.
Circuit: Substances and Semantics,
Idaho Statesman Article on Soccer Teams, June 23, 2016
1 Journals of the Continental Congress 108 (1774)
US LEGAL. COM.; https://definitions.uslegal.com/i/incorporation-by-reference/

3rd CORRECTED BRIEF FOR JUDICIAL REVIEW 8 of 84

536

STATEMENT OF THE CASE

Idaho Code 67-5279(3) sets out the scope of Judicial Review: " ... the court shall affirm the agency
action unless the court finds that the action was:
(a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency;
(c) made upon unlawful procedure;
(d) not supported by substantial evidence on the record as a whole; or
(e) arbitrary, capricious or an abuse ofdiscretion.

ACTORS:

Past Chairman of the Board/ Expert Witness:

John Elle

Chairman of the Board:

George Murgel

Executive Director:

Keith Simila

Attorney for the Board:

Michael Kane

Attorney for the Prosecution:

Kirtlan Naylor

Investigator

John Russell

Defendant

Chad Erickson

Complainant/Respondent

Respondent/Appellant:

BACKGROUND

Because there appears to be prejudice involved in many of the violations of fundamental rights
claimed in this Judicial Review, Erickson will begin with a discussion of the source of the Board's
prejudice and arrogance; "Privilege" and Money.

Privilege: LC. 54-1201, line 15: "The practice of ..professional land surveying shall be deemed a

privilege granted by the Idaho board of Zic ensure ofprofessional engineers and professional land
surveyors through the board ... "

I.D.A.P.A. 10.01.02.002, line 9-10: "Such application shall include the recognition that the
practice of .. land surveying is a privilege ... "
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Privilege: The presence and application of the word "privilege" in statute, rule and practice has

enabled the Board to perceive itself as the unfettered god (or demon) of Idaho's surveyors, able to
enact, interpret, indict, prosecute, judge, condemn and revoke at will, with only the slightest bow
and wink at due process and woe be unto the surveyor who fails to kiss the ring.

The Board is not alone in oppressing this last segment of society deemed without rights, the
licensed professional, it is a perception and statement among some lawyers and judges that "state
boards can do whatever they want". However, this is not general, for the Kentucky Supreme Court

in CURD v. KENTUCY, page 303 stated: "In allowing licensure boards to police expert
testimony, we do not provide a regulatory blank check. Our intention is not to unleash licensure
boards to sanction testimony simply because it may not fit neatly within the current professional
orthodoxy. " (Erickson recommends this case as on-point and exceptional in both rarity and

clarity.)

The effect of surveyors continually seeing the word "privilege" in their statutes and rules,
accompanied by the admonition to make it part of their practices, is to remove the slightest thought
that their license is a property that can only be removed by the Board with the utmost conformity to
due process.
"The Court (US Supreme) has fully and finally rejected the wooden distinction between
"rights" and ''privileges" that once seemed to govern the applicability ofprocedural due
process rights. Board of Regents v. Roth 408 U.S. 564,571 (1972), also see The Demise of
the Right-Privilege Distinction in Constitutional Law, 81 Harvard Law Review 1439 (1968)
It is Erickson's observation and opinion that the retention of the word "privilege" in statute and

rule continues a plume of abuse that is unconstitutional. As long as the antiquated "privilege"
clauses are retained, it, and whatever else is contained therein, is unconstitutional.
"It is said that, since teaching in a public school is a privilege, the State can grant it or
withhold it on conditions. We have however rejected that thesis in numerous cases. "
(Board v. Roth, page 583)
"When this Court considers a claim that a statute is unconstitutional, we review the trial
court's ruling de nova since it involves purely a question of law." State v. Cobb, page
246 - Idaho: Supreme Court 1998

Follow the money: There is a reason the Board has failed, after repeated judicial warnings, to

define the meaning of"Standard of Care", "Public Welfare", "Incompetence", etc. It is that luring
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I

-

and lulling members into unknown violations and then springing fines based upon yet
undetermined "standards of care" is a cash cow that funds their operation, pays their wages and has
fattened the Board's account to nearly½ million dollars. See the Board's 2014 audit,
https ://ipels.idaho.gov/forms pubs/AnnualReports/2015Annua1ReporttoGovernor. pdf , last page.
Also, at this audit we see that the State ofldaho makes no expenditures to the Board, forcing the
Board to survive by phlebotomic action upon the surveyors.

This smacks of the Doresse translation of Saying 60 of the Gospel of Thomas: Just then a

Samaritan was going into Judea carrying a lamb. Jesus said to His disciples: "What will this man
do with the lamb?" They answered: "He will kill it and eat it!"
Only the Good Shepherd does not kill the lambs and eat them. The Board is not a good shepherd.
When the Board sees a letter of complaint they see dollar signs, they see a solution to their funding
challenge, they see paychecks. What a trap for boundary surveyors involved in boundary disputes,
where there is always a loser, and that loser is always a potential complaint to the Board.

No matter what the evidence was against him, he had the right to have an impartial judge. He
seasonably raised the objection and was entitled to halt the trial because of the
disqualification of the judge, which existed both because ofhis direct pecuniary interest in the
outcome, and because of his official motive to convict and to graduate the fine to help the
financial needs of the village. Tumey v. Ohio, 273 US 510, 535 - Supreme Court 1927
Boundary surveyors in Idaho should not be exposed to the Board's genocidal funding problem
every time a neighbor loses a boundary dispute. It is doubtful that attorneys are so easily subject to
complaints from losers in litigations. In Grangeville Idaho the Board's feeding frenzy has affected
seven out of eight surveyors since 2011. This wouldn't be a Southern Idaho v. Northern Idaho
thing would it? Nah.

Capability of Board Members as Boundary Surveyors: They aren't. The dynamics of a
Boundary Survey firm, much research in comparison to time in the field, requires few survey crews
and many experienced licensed surveyors, which is not a formula for getting rich. Conversely,
wealth in the survey world means "construction surveying", where the practice is to have three or
four survey crews to each licensed surveyor, which translates to "Engineering", which translates to
wealth. There is little time, capability or interest in Engineering firms to address clients involved
in Boundary litigation. Thus most knowledgeable and experienced Boundary surveyors are found
in small firms, or even solo firms. Every surveyor Board member that Erickson is aware of came
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from Engineering firms, where the desire for prestige pushed the firm's professionals to be Board
Members, if not the firm's Engineer, then having the firm's Surveyor upon the Board is a
consolation prize. Unfortunately for all these "surveyor in name only" members of the Board, two
old truisms apply, "An Engineer does not a Boundary Surveyor Make", and "Those who don't

know, don't know they don't know".

Examples oflack of knowledge and experience on the part of the Board's expert witness (who is
licensed as a combination Engineer/Surveyor and the president of an Engineering firm, who
acknowledged at Tr. 37:12-16 that he is only a 50/50 surveyor) can be found at Tr. 54:24-58:20;
155:2-9; 171:4-17; 220:14-20; 223:5-19 (impeachedatR. 225 Dismissal "C"); 237-238; 294:9-17
(impeached at 268:3-24); 311 :5-17 (rebutted in following paragraph). A Board member himself
and past Chairman, the expert witness' shallow knowledge in survey matters is also evident in his
claim at Tr. 179:24-180: 18 that As-built Surveys and Site-Plans are boundary surveys.

Boundary Survey: On July 27, 2010 Erickson completed what was to be phase 1 of a survey for
Mrs. Walker. Phase one was the dependent retracement survey of the exterior and subdivision
lines of Section 24, T30N, R3E, B.M. Section 24 is about 4.5 miles east of Grangeville, Idaho on
the Mount Idaho Grade and includes the Walco Transfer Station. The meaning and procedure of a
section subdivision is defined at §3-99 through 136 of the 2009 BLM Manual of Surveying
Instructions. Judged by this reference, Erickson's call for a section subdivision survey was a call
for the U.S. Rectangular Survey System, not a call for any nearby metes and bounds surveys.

In the course of phase one Erickson found that a series of 1977-1996 surveys by Carl Edwards had
failed to place five of nine sectional comers of Section 24 in their original locations:
A. The North ¼ comer moved
B. The West ¼ comer moved
C. The South ¼ comer moved
D. The Southwest comer moved
E. The Center ¼ comer moved

S.45°31'43"E, 157.19'
N.87°37'46"W., 96.94'
S.13°16'00"W, 123.23'
S.3°29'05"E., 272.00'
N.68°45'35"E., 34.59'

Since 2010 four other surveyors have retraced Section 24. Three surveyors are in agreement
that all five of the subject Carl Edwards monuments are in error. The forth surveyor, Hunter
Edwards, Carl's son, agrees that three of the five monuments are in error: A, B & E.
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The "central issue" (R. 236: 17-19) in the Finding of Fact is the Southwest Comer of Section 24.
Was the stone found by Carl Edwards the original stone in the original location? Or was Erickson
correct to use a 272' tie from the 1915 deed to re-establish the SW comer of Section 24? Is there a
"continuity rule" (Tr. 124:2-8; 147:4-23) requiring Erickson to perpetuate Edwards' 1977
erroneous positions?

On February 24, 2011 Mrs. Badertscher filed a complaint against Erickson (Ex 1.4). Erickson
responded to the Board with a full disclosure of survey plats and reports at that time. In its
newsletter of Nov. 2011, the Board determined that the Edwards SW comer of Section 24

"apparently was incorrectly and previously located by Carl Edwards". (See middle of the second
page of https://ipels.idaho.gov/minutes/Minutes 11 -11.pdf ) In the newsletter the Board
acknowledged that Mrs. Badertscher's letter lacked requirements for a formal complaint and that
there was ongoing litigation over the issues. Three years later, in 2015, the Board elected to
prosecute an opposite claim, that Erickson was wrong and Edwards was correct.

On April 8th, 2015, Mrs. Dorothy Walker filed a complaint with the Board asking that criminal
charges be filed against one attorney and six surveyors. (At Ex. 1.5 see top of page 1 and bottom
of page 3.)

In the Finding of Facts of (R.224:last paragraph) the Board dismissed the Walker letter because it

was: " ... long on accusations and short on specifics (and) it appears that Ms. Walker's letter of

complaint, standing alone, does not meet the test for clear and convincing evidence of a violation
of the statute or rule. Hence, this allegation will be dismissed." Because the above description
matches the Badertscher' s letter to a "T", Erickson is puzzled why the Baderscher letter was not
dismissed as well. Additionally, neither Badertscher nor the Walker were interviewed by the
Board's expert witness, (Tr. 169:1-5), leaving the letters as stand alone documents without a
"swearing subject to perjury" (IDAPA 10.01.02.011.01). Despite these fatal defects, the
Badertscher letter was quoted extensively in the Finding of Fact (R. 234), as though it were fact.

On May 22, 2015 (R. 434-442 of Supplement to Agency Record) the Board offered a Stipulation
and Order asking for $250.00. On October 28, 2015, with no expansion in scope, the Board issued
a complaint praying for $5000 and a three year suspension. On August 17, 2016 the Board issued
an order revoking Erickson's license. This irrational expansion of penalties without an expansion
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of scope is symptomatic of the Board's arbitrary and capricious proceedings. The Board has been
arbitrary and capricious from the Complaint to the Finding of Fact, justifying the observation of
"vague for voidness" for the entire proceedings. Tr. 367:22-23 and Tr. 325:14-25 encapsulate the
Complainant's lack of propriety and skill.

THE FOLLOWING ARE ISSUES FOR THE DISTRICT COURT TO RESOLVE:

1. First Amendment; Did the Board Unconstitutionally Silence Erickson?
BACKGROUND:
The Board's suppression of Erickson's right to Free Press had its beginning with a meeting of the
Lewis & Clark Chapter of the ISPLS on September 17rh 2014 where Keith Simila, Executive
Director, for the Board, blew in during his whistle-stop campaign to drum up support for the
proposed Board's 2015 legislation. In a very high-pressure sales pitch the attendees were informed
that the new legislation would remove the Land Boundary Experience Requirement from licensure,
it was for our own good, and we better get behind it. ''No time for voting, or public comments"
Mr. Simila said as he passed out his lesson plan on how to persuade Congressmen to destroy our

profession (R. 163-164).

Simila was not impressed with Erickson's opposition that September 17tJJ. evening and apparently
even less so when Erickson's magazine article, criticizing the Board's action, came out on
November 14, 2014. (At this point Mr. Erickson adopts R. 155-173 of Affidavit of Prejudice as
part of this Statement of the Case.)

On Nov. 14, 2014, as a journalist listed as a contributing writer, Erickson published an article
exposing an attempt by Idaho Board ofLicensure of Professional Engineers and Professional Land
Surveyors (Board) to remove the Land Boundary experience requirement from licensure. In the
American Surveyor article, http://www.amerisurv.com/PDF/TheAmericanSurveyor EricksonFoxGuardingHenHouse Nov-Dec2014.pdf (R. 167-169), Erickson combined satire with serious
writing. However, if the Board is going to hang Erickson for this "violation" they will have to
exhume and hang Samuel Clemens' bones from the same rope.
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Credentials: Erickson's credentials, background and the background of the Walker survey are
available in Erickson's Affidavit In Support of Immediate Stay pages 1-14, submitted to this
District Court on October 11, 2016.

Erickson believes that the Board's actions, since November, 2014, have been designed to stop
Erickson's opposition to the Board's political ambitions by suppressing his exercise of Free Press.
This belief is further advanced by the subsequent and frequent presence of passion, malice,
fabrication of evidence, and yes, even perjury by the Board.

While it is accepted that Boards and District Courts rarely entertain constitutional issues, it must
also be acknowledged that the up line courts will probably decide this case upon the Board's illegal
suppression of Freedom of the Press. Land survey issues are "a small thing in the sweep of human

events, but freedom of the press is not".

"The last right we shall mention, regards the freedom of the press. The importance of
this consists (of) ... its consequential promotion of liberal sentiments... whereby oppressive
officers are shamed or intimidated, into more honourable and just modes of conducting
affairs." (A) letter of the Continental Congress to the inhabitants of Quebec, 1 Journals
of the Continental Congress 108 (1774).
When a violation of a First Amendment right is alleged, the reasons for dismissal...must
be examined to see if the reasons given are only a cloak for activity or attitudes
protected by the Constitution ... So the search is to ascertain whether the stated ground
was the real one or only a pretext... (A) careful fact.finding is often necessary to know
whether the given reason for nonrenewal ofa teacher's contract is the real reason or a
feigned one. Board ofRegents v. Roth 408 U.S. 564, 582 (1972)
When a State proposes to deny a privilege to one who it alleges has engaged in
unprotected speech, Due Process requires that the State bear the burden ofproving that
the speech was not protected. Board ofRegents v. Roth 408 U.S. 564, 583 (1972)
The fundamental freedoms ofspeech and press have contributed greatly to the
development and well-being of our free society and are indispensable to its continued
growth. Ceaseless vigilance is the watchword to prevent their erosion by Congress or
by the States. The door barringfederal and state intrusion into this area cannot be left
ajar; it must be kept tightly closed... Roth v. United States, 354 US 476, 488 - Supreme
Court 1957
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"The court is obliged... to reverse a decision if substantial rights ofan individual have
been prejudiced because the administrative .findings, inferences, conclusions, or
decision are "in violation of constitutional or statutory provisions. " H & V
Engineering v. Bd. of Pro. Engineers, 747 P.2d 55, 58 (Idaho 1987)
The Board has refused to disclose their communications, preventing Erickson from investigating
these charges more fully (see R-185 in Affidavit of Board's Prejudice and IDAPA 04.11.01.600 A

&B.)

Has the Board so gravely defiled Erickson's constitutional rights as to require dismissal of the case
with prejudice, in its entirety?

2.Was the Board's Expert Witness Impeached? Reference the following pages: 11-13, 28, 33,
37-41, 44-45, 49-50, 52, 56-6.

3. Are certain statutes and rules unconstitutional because they assert that licenses are a
"privilege"?
It is Erickson's observation and opinion that the retention of the word "privilege" in statute and
rule causes a plume of influence that is unconstitutional. As long as the antiquated "privilege"
clauses are retained, it, and whatever else is contained therein, is unconstitutional. (See preceding
"Background".)

4. Did the Board violate due process in denying motions for continuance?
A. Did the Board violate due process in denying the March motion for continuance?
On March 8th ' 2016 (See R. 79-84) the Board introduced another complaint and on March 9th , 2016
Erickson asked (R. 79-82) for additional time in which to investigate and report on the new
complaint. Instead, two days later (remember, motions with the Board are via e-mail and thus are
nearly instantaneous), in great arrogance the Board sent a scheduling order (R. 83-85) that was
impossible to meet and still respond to the new Allan Scott complaint, particularly the pleading
deadlines for the Preliminary Hearing. Incredibly, the Scheduling order was run through the Board
and signed by George Murgel, acting chairman for the Board, within two days of Erickson sending
his March 9th motion.
Each deadline problem from March to June had its origin in the denial of the March 9th Motion for
Continuance, ultimately resulting in Erickson's late night cramming for the final hearing and
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culminating in a medical/physical breakdown at the third day of the hearing. This unfair denial of
the March continuance is, according to I.R.C.P. 59(a)(l), grounds for a new trial.

B Did the Board violate due process in denying the June 20th motion for continuance?
Erickson then sought an Interlocutory Review at District Court, which application was denied on
June

13t\ 2016 and received June 15th.

The Board's final hearing had been ordered for June 20th • Having had only five days to prepare for
the Board's Hearing, Erickson was flat unprepared when he arrived in Boise on June 19 th • Those
previous five days and nights had been filled with study and the night of the 19th was no different.
Because he was preparing a motion and Affidavit of Board's Prejudice (R. 155-185) for the opening
bell on the 20th , on the night of the 19th Erickson had only three hours of sleep. As evidence of
being unprepared, Erickson had no opening statement and few exhibits. At Tr. 18:7-22:9 Erickson
moved for a continuance. At Tr.28:14-19 the motion was denied.

C. Did the Board violate due process in denying the June 22nd (Wednesday) motion,
which motion was a request for more time to investigate inserted allegations?
There were five allegations addressed in the Hearing which did not appear in the Complaint,
and thus did not allow Erickson time to investigate and prepare a rebuttal:
a. Mrs. Hoiland's Affidavit;
b. George Ball's GLO Investigation Survey;
c. Shannon's GLO Special Instructions.
d. Basalt stones cannot be marked by farm implements.
e. Most importantly, Hunter Edward's newly discovered stone at the west¼ comer of
Section 24;
On the morning of June 22 nd Erickson asked for a continuance so he could investigate the
insertions, particularly the newly discovered stone at the ¼ comer common to Sections 25 and
26 (Tr. 379:24-385:24). The motion was effectively denied with a comment at Tr. 386:20387:2: ''The Board... probably needs to tell you that they view this as a very, very minor

piece ... That is probably further than we would normally telegraph the Board's intentions ... "

Contrarily, belatedly, and justifying Erickson's request for this continuance in the first place, in
the Finding of Facts (R. 238: last paragraph-R.239 second paragraph) we read: "To further

support the stone found by Carl Edwards at the southwest comer ofsection 24, an origi,nal
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stone set by Shannon was found at the ¼ corner common to sections 25 and 26 by Hunter
Edwards ... Based on this evidence, it was the unrebutted testimony of the expert that Mr.
Erickson fell below the standard of care.

Obviously Erickson was justified on June 22 nd in requesting a continuance to investigate the
new stone. As it turned out, further investigation after the hearing revealed that a Pete
Ketcham Record of Survey #S- 3390 repudiated Hunter Edward's measurements to the new
stone (see General Note #2 on that plat). Also, Ex. 13.2, second sheet, states that the stone that
Hunter Edwards found discredits itself because it was found disturbed and lying on the ground.
Had Erickson been able to research and present this information, this charge of violating the
standard of care would not have been included in the Finding of Fact.

D. Did the Board violate due process in denying the June 22nd (Wednesday) motion for
continuance based on medical reasons?
Continuing the cramming of the previous week and the three hours of sleep Sunday night, on
Monday night and Tuesday night Erickson again only had three hours of sleep. On Tuesday
evening, while climbing the stairs to the Hotel room, Erickson had a physical collapse, yet he
stayed up again until 3:00 A.M. writing two motions for the morrow. But on the morrow, at the end
of Hell Week, Erickson was physically unable to continue. He thought he could take it, but at 69,
he no longer could. On Wednesday morning Erickson went to the hearing only to make his
motions.

Departure From Hearing for Medical Reasons: The Board's willingness to error, prejudice and
perjury are evident in the Introduction to the Finding of Fact (R-223: 1st & 3rd paragraph) where the
Board claimed that Erickson "refus(ed) to make a defense (and) made no record of his reasons for

leaving (the hearing) ". This is perjury by the Board. This perjury was repeated at the December
5th, 2016 Stay/Augmentation Hearing at District Court. In rebuttal, in the transcript of the third day
of the Hearing (Tr. 388:13-18) we read in part: Erickson: "And another point, this was supposed to

be a two day proceeding. I'm in my 70th year. I have heart problems. And as intimated, I'm
receiving phone calls at 2: 30 (in the) morning (from limited counsel). I've had three nights in a
row now (of) three and four hours ofsleep. Frankly, I can't take any more. I need a break." The
Board's counsel, Michael Kane, was aware of Erickson's condition, asking on Tr. 389:24: Kane:

"Are you suggesting that this would adversely affect your health ifwe continue today? Continuing
on Tr. 390:1, Erickson responds

"If I don't get a break today ... itwas already affecting me last
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night. If I don 't get a break now ... " At this point Erickson did have a breakdown, witnessed by
Mrs. Erickson intervening at this point, the only time that she did during the three days of hearing.

The Board, in sending Erickson in this state for a one-on-one with the Board's attack dog, see Tr.
390:23, was irresponsible and aggravated the matter. Because of a lack of stamina due to age and
sleep deprivation, it was obvious to Erickson that ifhe remained he would have a series of these
breakdowns, or worse. Erickson could not continue. Erickson medically had to leave.

It should be noted that the Board was partly responsible for Erickson's medical crisis, for two
reasons: 1. The late nights of preparation were necessitated because Erickson was unprepared for
the hearing, and could not have been prepared with only five days available from the end of the
Interlocutory Appeal and the Board hearing. 2. In inadvertently, or by design, selecting the week
when there would be no hotel rooms available in Boise, Erickson and his counsel were compelled
to spend precious time in search and travel, eventually finding hotel rooms in Mt. Home (see
Attachment "B", Idaho Statesman Article on Soccer Teams, June 23, 2016). This affected
Erickson's witnesses as well who were not available because there were no hotel rooms in Boise.

E. Did the Board use illegal procedures In Continuing the Hearing_without the presence of
Mr. Erickson or his counsel in violation ofl.C. 67-5242(3b)(4), which provides for a "notice of
proposed default order" in such situations?

F. Did the Board Violate Due Process in Continuing the Hearing?
The Board had, previous to Mr. Erickson's departure, acknowledged that a continuance or
suspension would be necessary for other reasons, but they wanted to finish out the day (Tr. 385:12387:20). Compounding the problem, Erickson was both the defendant and defense counsel.
Erickson contends that, by continuing the hearing without his presence or his counsel's presence,
the Board deprived him of his constitutional right to mount a complete defense. In submitting its
Record in its present state to the District Court, the Board is presenting an incomplete case lacking
Erickson's cross and defense. Upon this incomplete record an appeal cannot be fairly heard.

G. Summary:
All of the troubles involving continuances have cascaded down from the Board's unfair denial of
the March motion for continuance.
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"The magistrate's reasons for denying the continuance ... amount to 'an unreasoning and
arbitrary 'insistence upon expeditiousness in the face ofa justifiable request for delay.
Carman II
This case is another example of the effect that public pressures are exerting upon Idaho's
trial and appellate judges to rush to trial and conviction due to an ever increasing rate
of crime in this country regardless of the damage to constitutional principles.
Trial and appellate judges should be mindful of the fact that while we have a duty to
expedite all trials, that the most fundamental safeguard ofour democratic way of life
under our federal and Idaho constitutions is the honoring and implementation of the Bill
ofRights. Each time a trial or appellate court permits those rights to be eroded for the
sake of expediency, our form ofgovernment is nudged toward that which exists in
totalitarian states. Would that Idaho's trial and appellate courts would take a broader
view of their responsibility to support and defend our constitutions.
The failure of the Court ofAppeals to reverse this case constitutes manifest injustice and
the case should be reviewed by the Idaho Supreme Court. State v. Carman, 774 P. 2d
900, 909, Id. Sup. Court.
"Rather than ... asking this Court to speculate as to whether the defendant was prejudiced
by the trial court's denial ofa continuance or sanctions, the better practice is to move for
a new trial in the district court, pursuant to J.C.§ 19-2406 (5) or (7), taking that
opportunity to present to the trial court... other evidence... Such a post-trial measure
would not only allow development of the necessary record for appeal, but may obviate
the need for an appeal by giving the trial court an opportunity to grant a new trial...
State v. Hawkins, page 32, 1998

Pages 1-7 of Erickson's Motion to Augment the Record, submitted to this District Court on
November 23, 2016, is apropo and is herewith adopted.

Because of the unfair denial of the March 2016 motion for continuance, and its consequences,
because Mr. Erickson and his witnesses could not get hotel rooms, a new trial is in order for this
case.

5. Did the Board violate Due Process in setting aside the Motion to Dismiss for Prejudice (Tr.
23-28) and Affidavit of Board's Prejudice (R155-185)? See I.R.E. 605.
The June 20th , 2016 Affidavit of Board Prejudice (R. 155-185, particularly R. 170-173), was rewarded
with the removal of one member of the Board (Tr. 28:4-13). Erickson contends, and the US Supreme
Court agrees at Williams v. Pennsylvania page 13 that if, over a long period, one apple is in-your's-face
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spoiled then there is an unconstitutionally high potential that the entire Board is spoiled. Glenn Bennett
remained on the Board and assisted in the decision making on the Erickson complaint from November
15th 2014 to June 20th, 2016. When such tribunals are wedded by group think over a long period, often
justice cannot be protected by the removal of just one member.
Six examples of inappropriate actions indicate a high potential that the Board was/is prejudiced:
A. On November 24

th

,

2014, only six working days after the Erickson article came out (R. 31-33),

the Board re-vitalized and changed the direction of the 3.5 year old Badertscher complaint.
B. The expeditious nature of the Board's Hearing Schedule, published and signed by the Acting
Chairman only two days (R. 86-88) after Erickson asked for the March continuance (R. 83-85).
C. The Board rejected the findings of its Investigator and in his place the Chairman rescued
himself so he could be the expert witness and make accusations from the witness chair.
D. Board members blatantly propped up the prosecution's witness during the hearing (Tr. 294296) with questions they already knew the answers to (Tr. 294:17).
E. There are three instances of Board members asking their Chairman cum Expert Witness for
interpretations of the law (Tr. 309:14-310:22). So much for "A judge cannot be a witness".
F. The excessive passion present in the Conclusion of Law (IRCP 59(a)(l)(F).
These, and many others, bear out the suspicion of bias on the part of the majority of the Board,
justifying a new trial.

"There is furthermore, a risk that the judge 'would be so psychologically wedded' to his or her
previous positions as a prosecutor that the judge 'would consciously or unconsciously avoid
the appearance of having erred or changed position'." Williams v. Pennsylvania 579 U.S.
(2016), page 7.
It is not necessary for Erickson to prove that the Board is prejudiced, just that there is a high
probability of it.

"The inquiry is an objective one. The Court asks not whether the judge is actually,
subjectively biased, but whether the average judge in his position is likely to be neutral, or
whether there is an unconstitutional potential for bias.' ... On these extreme facts the
probability of actual bias rises to an unconstitutional level." Caperton v. AT Massey, pages
2262, 2265 - US Supreme Court 2009
Erickson again raises the claim of prejudice on the part of the agency head and thus a violation of
due process, and prays for a reversal without remand.

The appellate review in respect of evidence is such that the judgment can only be set aside by
the reviewing court on the ground that it is so clearly unsupported by the weight of the
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evidence as to indicate some misapprehension or mistake or bias on the part of the trial court,
or a willful disregard of duties. Tumey v. Ohio, 273 US page 517:

6. Did the misbehavior of the Board's expert witness impeach the entire Agency Head as
being unconstitutionally biased?
Another reason for Erickson's Motion of Prejudice of the Board was that at the hearing the just past
Chairman of the Agency Head (Mr. Elle) was sitting as a witness for the prosecution. This motion
was rebuffed by the Board who claimed at Tr. 377-378 that Mr. Elle was not interacting with the
adjudicators, and besides the US Supreme Court said it was OK. The falsity of the Board's claim
and assurances can be seen in the first five pages of charge "G" of the Finding of Fact, wherein it is
stated of Mr. Elle during the Hearing:
A. "The expert opined that Mr. Erickson hadfailed in his primary obligation to protect the

welfare of the public, and violated the standard of care." (R. 237:3-5);
B. "Based on this evidence, it was the unrebutted testimony of the expert that Mr. Erickson fell

below the standard of care" (R. 239:5-6).

In the 2004 theses, Ethical Issues in Being an Expert Witness, by Joseph B. Kadane, we read in the
third Paragraph: "In particular, it is unwise and unwelcome (for expert witnesses) to express

opinions about the law, as the court will not have accepted you as an expert in the law, and
regards it as something for the lawyers and the judge to discuss." (This was found on a Google
search)

It is well established that a judge may not set as a witness but at Tr. 309:14-310:2; 311:3-24 we
have three instances of Board members asking the Chairman cum expert witness to make
determinations about the law. Not only are such answers unethical, two out of three are incorrect.
The corollary is that a witness cannot be the judge, yet at more than 30 occasions Mr. Elle gave
opinions about the law and/or gave allegations against Mr. Erickson. The most egregious legal
determinations made by the expert witness are these:
Tr. 57: 10-60: 1 counsel asked Mr. Elle to find a statute and state the effect of an "opinion";
Tr. 121:15-123:10 The Board asked for determinations on "Standard of Care" and "Public
Welfare";
Tr. 123:15-124:21 the expert witness made determinations on the Standard of care and
made-up the new and illegal principle of "continuity" to go along with it;
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The Tr. 146:6-21 Expert witness determination is impeached by himself at Tr. 290:21-291:7;
Tr. 151:6-153:8: Here Mr. Elle's testimony is considered final and not prejudicial, but he
impeaches himself at Tr. 268:3-24 by denying his previous determination.

My, wouldn't all prosecuting attorneys like to have an expert witness who six months before was
the chief judge reviewing the same case, is married (Williams v. Pennsylvania, page 7, 2015) to the
adjudicator by groupthink, openly accuses the defendant of violating specific laws and is careless.
My, my, my, weren't the Board members picking up good vibrations. Someone should write a
song about it.

There are also dozens of instances of evasiveness on the part of this "expert witness" and they are
encapsulated and exemplified in a short interchange at Tr. 237:12--+Tr. 238:21 which ends with
Erickson's exasperated "You aren 't going to answer any of my questions; are you ". Here there is
not a sham of impartiality on Mr. Elle's part, not a pretense of being a true expert witness. You can
also see evasiveness at Tr. 287: 10-291 :9.

Just when Elle would be wriggling in the grip of reason a Board member would interrupt the
repartee. See Tr. 183 :22-186:4 where, just as Erickson was making the point that the turmoil out in
the middle of the field was not his doing, two interruptions were made by board members. Also see
another tribunal at http://i.imgur.com/uB8IDS1.jpg ).

Erickson believes that a full dismissal is justified here for the flock mentality apparent in the words
and actions of the Board members setting in both the witness and adjudicator chairs. Elle, the
"Board Chairman", telegraphed to the agency head and the agency rose, wheeled and dove in
murmurization.
7. Did the board violate Erickson's rights of due process as set out in the 5 th & 14 th
Amendments? Was the Board's Standard of Care Void for Vagueness? Because it has only a one

sentence indeterminate definition, any use of the standard of care within I.D.A.P.A.
10.01.02.005.02 will have an unconstitutional lack of notice, which is an essential element in due
process.
"We find nothing in the statutory definition - nor Board rules and regulations - which
warned the engineers that their acts would subject them to discipline. As a result the grounds
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upon which the engineers were disciplined by the Board were unconstitutionally vague ... We
conclude that... unwritten standards based solely on the Board's "experience and expertise"
unknown to members of the profession and reviewing courts cannot survive due process
scrutiny. Reversed. H. & V. Engineering v. Bd. of Pro. Engineers, page 61
"... notwithstanding the clear statement ofJ.C. §54-1422 (that the Board may) adopt... such
rules and regulations not inconsistent with the law as may be necessary to enable it to carry
into effect the provisions ofthis act... the Board has not over many years ever promulgated any
rules and regulations further defining unprofessional conduct. " Tuma v. Board, page 715.
See elements of due process in each of the following A-H Arguments.

''The right to practice one's profession is a valuable property right. A state cannot
exclude a person from the practice of his profession without having provided the
safeguards of due process". Tuma v. Board of Nursing, 100 Idaho 74,593 P.2d 711,
714 (1979)
Erickson believes that a full dismissal is justified here. (Also see Charge "B" in the Argument, §4,
5 & 6 of Defenses.)

8. To What Extent May the Court Review De novo?
Erickson's selection of a Review Standard of de novo is not so much a request as it is an
observation that each of the issues lodged herein qualify for review de novo. This is true whether
the issue is a constitutional issue, of which there are several, or that each sophomoric complaint is
based upon new and illegal principles, which are always subject to review de novo. See Federal
Circuit Bar Journal, page 13).

A. Hearing/Investigation Officer:
"... this Court will review the Board's decision with greater scrutiny when (the Board) does not
accept the hearing officer's recommendations" Ater v. Idaho Licenses, page 442.

In an apparent effort to establish a "standard of care", there was an investigation performed by
the Board in Erickson's case but the Board refused to release it (see attachment "A"), which
makes it difficult for the up line court to determine standard ofreview. Erickson moves for a
presumption that the recommendations of the Investigation were not accepted by the Board,
which justifies a de novo review standard on all points. The justification for such a
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presumption is increased when one considers that the original preliminary determination by
the 2011 Board was that Erickson was correct and Edwards was incorrect (see middle of the
second page of https://ipels.idaho.gov/rninutes/Minutes 11-11.pdf ).

B. Incorporation by Reference:

"Whether and to what extent material has been incorporated by reference into a host
document is a question of law "(subject to review de novo ). Advanced Display v. Kent State
Univ., 212 F.3d 1272, 1283 54 USPQ.2d 1673, 1680 (Fed. Cir. 2000)

C. Clear Errors of Fact & Law
a. Statutes of Limitation: "Whether tolling of a statute of limitation has occurred

raises an issue of law involving ... review de nova," Weddel v. Sec'y Health.
b. New & illegal Principles:

Claiming that a Record of Survey must show ownership, or that incorporation by
reference is not applicable, are new and illegal principles, requiring review de novo. See
The Federal Circuit Bar Journal which reads: "Cases that require a trial tribunal to

select or fashion a new legal principle truly receive the minimum of appellate deference.
This is because, in these cases, the trial tribunal is peiforming an appellate function :
defining the law regardless of the particular facts of the case. "

c. Failure to Recognize Incorporation by Reference:

"... this Court recognized the familiar rule that where lands are patented according to
such a plat, the notes, lines, landmarks and other particulars appearing thereon become
as much a part of the patent... as if they were set forth in the patent." Robbins v. County
of Blaine 996 P.2d 813, 816 (2000)

d. Unrebutted:
In every case the Board stated that their charge was "unrebutted" but they were in each
case in error on one point, and sometimes two:
1. The charge was rebutted in Erickson's Answer ofJanuary 14, 2015 (R. 36-58);
2. The Board's witnesses stated otherwise during cross examination.
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D. "When this Court considers a claim that a statute is unconstitutional, we review the trial

court's ruling de novo since it involves purely a question of law. " State v. Cobb, 969 P. 2d

244,246 - Idaho: Supreme Court 1998

9. Was the Board Arbitrary, Capricious and Abusive of Discretion on the following points?

To use the Supreme Court's phrase, in the following instances this case smells like a fish that has
been dead and unrefrigerated for six days.
A. Badly Formed Complaint, Finding of Fact, Conclusion of Law. LC. 67-5248(a);

IRCP 8(a.1) & l0(b).
B. Failure to provide a viable forum (no motel rooms, see Attachment "B").
C. Continued without the presence of defendant or his counsel or default order.

IDAPA 04.11.01.700
D. Failure to gather evidence.

IRCP 59(a)(l)(G)

E. Failure to grant justified continuance.

Carman II, page 902

F. Did the Board illegally flout the two year Statutes of Limitation. IDAPA 10.01.02.011.01

G. The Board committed perjury at Badertscher's Fence in altering "invitation to encroach" to

"capitalize upon", and stating that Erickson said Badertscher built the fence, when Erickson
never used the name Badertscher in either of his 7-27-2010 documents. ("C" of Argument)
H. Misrepresenting the abnormal nature of the Walker complaint. Mrs. Walker wanted

criminal charges against six surveyors, not just Erickson. Ex. 1.5 and R. 232: 1-2
I. Extensively quoting the Bradertscher complaint (Ex. 1.4) in the Board's Complaint and

Finding of Fact when the Bradertscher complaint lacked "sworn under penalty of perjury" and
"rule and statute violations clearly set forth." (IDAPA 10.01.02.011.01; LC. 54-1220(1).
J. Injecting five issues that were not in the Complaint:

a. George W. Ball 1897 Inspection survey;

b. Hunter Edward's stone at the West¼ comer of Section 25;
c. James Shannon's 1897 Special Instructions;

d. Farm implements cannot mark basalt stones, and
e. Mrs. Hoiland's testimony at the Sl/4 of Section 24.

K. Complainant and Adjudicator's lack of skill:

a. "Assurance that Illegal Meetings never happen": Tr. 377: 12-14;
b. With Erickson gone the Board gets all Buddy, Buddy: Tr. 397:19; 398:5.
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c. An illegal Meeting was held, without Erickson or his counsel, at which there was an
apparent conspiracy to commit illegal acts:

Tr. 396:10-13; 391:7-8.

d. Board did illegally read from deposition without ruling on Erickson's objection:
Tr. 419:7-9; 421:1-424:12; and 426:15
e. Board compelled prosecution to participate in illegal acts: Tr. 394:2-22; 404: 11-405:2;
Tr. 419:13-420:11; 422:2-5

L. Failure to recognize incorporation by reference. See pages 51-53.

10. May the Record be Augmented?
I.A.R. 35(g): Real Property Disputes. In cases involving easements, boundary disputes, or
other types of real property disputes, the brief shall include a map, diagram, illustrative
drawing, or other document depicting (i) the lay of the land, (ii) the location of the parcels
or pieces ofproperty in dispute, and (iii) the location of any features of or on the land that
are pertinent to identify the matters in dispute, including but not limited to easements,
roads, trails, boundaries, markers, fences, and structures. The parcels, pieces and features
depicted shall be labeled so as to adequately identify them. The document shall be based
upon testimony or evidence in the record with citations to such supporting evidence.
Added to this would be whatever evidence is allowed de novo for what was unconstitutional,
arbitrary, capricious, in error, new principle, degree of incorporation, etc. In view of the foregoing,
Mr. Erickson asks for a reconsideration of augmentation of the record for Erickson Exhibits A

through Z-12. The justifications for each Erickson Exhibit are as follows:

No.

Description

Justification, already part of the Record.

A&B

BLM rejecting stone.

Tr. 120; 150; 62:1; 60:12-71:8; 101:9-14; 141:11-16

C&D

USGS Maps, 1965 & 1993

Ex. 5a.1, penultimate paragraph.

E

Powerline Easement, dates origin of chaos. Ex 3.2, page 4; Tr. 62:14; 123:22-124:21

F&G

Topography Calls

Tr. 84:17-87:5; 120:10-18; 163:8

H

G.H.D. & 1920 hwy

Ex. 3.2; 9b.1; 14.1: Tr. 75:3-9; 134:3-10; 135:18-137:7;
179:11-19; 331:23-332:16; 338:16-20, plus 13 others.

I

Google Image

Ex. 5.1; 335:17-24

J-L

School & 1946 Aerial Image

Ex. 3.2; 21.2; Tr. 171:22-24; 273:1-5; 326:5-9; 330:9;
362:6-11; 406:23-407:10; plus 25 others.

M-T

Clear & Convincing Evidence All items previously addressed separately.

U-W

Basalt Stones

Ex. 5a.1; l 7c.1, page3; and "P" of Finding Of Facts.
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X

"Magnificent Surveyor"

Z-2&3

Plats by three other surveyors. Tr. 45:10; 216:16; 268:12 plus13 others.

Background for early relationship Walker/Erickson

Z-4, 5, 6, 7&12 Freedom of the Press

See Affidavit of Prejudice R. 155-185

Z-9, 10, 11

Law.

BLM Quotes

11. Was it Unlawful For the Board to use the Deposition without Ruling Upon Erickson's
Objection to it?
At Tr. 10:24-11:4 Erickson objected to the use of the Deposition but not the Deposition's Exhibits.
At Tr. 420:9-11 The Board acknowledged Erickson's objection to the Deposition.
At Tr. 419:7-9; 421:1-424:12; and 426:15, without acting upon the objection, the Board read from
the Deposition.
At Tr. 422:1-5, 17-18; 425:5 The Board acknowledged that it had intentionally taken excerpts, out
of context, out of the Deposition.

12. Did the Board Exceed its authority when it disciplined Erickson for changing his mind in
the face of new evidence?
When Erickson, in October 2011, initially read the newly obtained 1946 drum-scanned aerial
image he misinterpreted the image to indicate that his 2010 SW comer of Section 24 should be
another 30'+ to the south. However, Erickson was not taking into account the½ width of the
Duval Mine Road that ran along the north side of the Stony Point School property. The extant
north fence line is apparently marking the old south R/W line and not the north property line as
first supposed. Erickson's 2010 SW comer of Section 24 is correct after all. Yellowstone v.
Burgess sets forth that changes of mind during the resolution of new evidence is the norm, even if
it leaves and returns to the point from which it started. Were Erickson and Wellington remiss in
this? Yellowstone says not.

13. Did the Board abuse its discretion when it canceled the Prehearing Conference?
As stated in IDAPA 04.11.01.510, the purpose of prehearing conferences is to formulate or
simplify the issues, obtain concessions of fact, and schedule hearings, etc. Contrarily, the purpose
of a deposition is to impeach witness. The Board held the latter but cancelled the former,
contributing to their cloud of delusion. The Board did not consult with Erickson before cancelling
the preliminary Hearing.
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14. Was the Board in error when it failed to follow the BLM"s §5-10 directive to use the best
evidence, in this case the 1946 aerial photo and 1915 deed, to resolve the true and original
southwest comer of Section 24? This failure led to and allowed many false findings and
conclusions. See "G" of the Argument.

15. Did the Board abuse its discretion when it elected to interfere with current litigation?
The location of the SW comer of Section 24, the acknowledged central issue of this case (R.
236: 17), is currently being litigated.

16. Was the Board prejudiced by pecuniary interests?
The State of Idaho makes no expenditures to the Board, forcing the Board to survive by
phlebotomic action upon the surveyors. When the Board sees a complaint they see dollar signs,
they see a solution to their funding challenge, they see paychecks. What a trap for boundary
surveyors involved in boundary disputes, where there is always a loser and that loser is always a
potential complaint to the Board.
Boundary surveyors in Idaho should not be exposed to the Board's genocidal funding problem
every time a neighbor loses a boundary dispute. The hiring of a Hearing Officer would go a long
way in guarding against bias.

17. When the Board failed to recognize that Erickson's "Answer" was incorporated by
reference, did the Board abuse its discretion when it dismissed the Motion to Dismiss of 1-192016?
I.R.C.P. I0(b): "A statement in a pleading may be adopted by reference elsewhere in the same

pleading or in any other pleadings or motion. "

NOTE: The following Argument contains the discussion and rebuttal of the six remaining
charges, A-H.
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ARGUMENT
SUMMARY OF REMAINING CHARGES & DEFENSES
Correlated to Findings of Facts Paragraphs A-H

OBSERVATIONS ON THE "INTRODUCTION" & "DIMISSALS" WITHIN FINDING OF
FACTS, R. 222-229

DEFICIENCIES: The Introduction for the Finding of Facts (R. 222-224) acknowledged the
deficiencies of evidence in this case, and, taken as a whole, developed Erickson's claim that the
Board failed to prepare the case for appeal. This case must at the least be remanded for developing
of additional evidence, reopening of the hearing, a retrial, or, based upon other deficiencies, a
dismissal without remand.

In the following summaries Erickson will show by law and evidence that each of the remaining six
charges are unfounded. (There are eight remaining charges but "F" and "H" are redundant.)
Erickson will also show that each of the Board's remaining charges contain new and illegal
principles, which justify a review de novo on appeal.

ERICKSON'S STANDARD OF CARE
Throughout the course of this survey, and its aftermath, Erickson has practiced the following:
1. Extensive research of the records;
2. Painstaking field investigations;
3. Identification and use of the best evidence available;
4. Conformation to the GLO/BLM manuals where ever applicable.

INDEX OF REMAINING CHARGES:
A. Count One, Paragraph 4. - Lack of "Preliminary"
B. Count One, Paragraph 5. -Grangeville Hwy District Property (GHD)
C. Count One, Paragraph 5.a & 9.a - Turmoil At Badertscher's Fence
D. Count One, Paragraph 7.a, 7.b & 7.c-Lack of3 Corner Records
E. Count One, Paragraph 8.a- Four Missing Corner Record Numbers
F. Count Two, Paragraph 9.a (Redundant with Item C.)
G. Count Two, Paragraphs 9.c & 10.a- Central Issue- SW comer of Sec. 24.
H. Count Four, Paragraphs 24.a & 24.b (Redundant with Items C & B)
Prologue
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A. Count One, Paragraph 4. - Lack of Signature & Seal - de novo Review

(R. 232)

VIOLATION: LC. 54-1215(3) (b) "The seal, signature and date shall be placed on all.final

specifications, land surveys, reports, plats, drawings, plans, design information and calculations,
whenever presented to a client or any public or governmental agency. Any such (final) document
presented to a client or public or governmental agency that is not final or does not contain a seal,
signature and date shall be clearly marked as 'draft', 'not for construction' or with similar words to
distinguish it from a final document. In the event the final work product is preliminary in nature or
contains the word 'preliminary', such as a 'preliminary engineering report,' the final work product
shall be sealed, signed and dated as a.final document if the document is intended to be relied upon
to make policy decisions important to life, health, property or fiscal interest of the public. "
(parenthesis added)

LD.A.P.A.: No rules have been promulgamated to explain the ambiguities of this statute.

CHARGE:
1. Lack of "Preliminary" indicates the report is Final: "There is no question whatever that the

December 29, 2011, report sent to Dorothy Walker by Mr. Erickson (Ex. 31) was not signed or
stamped. Neither was it marked "preliminary" ... indicating that the report was not to be relied
upon. Any reasonable person would view the report as final .. .It also appears that Mr. Erickson was
hoping that his clients would re-engage him ... " (underline added). (R. 4 & R. 232: Lines 6 -16)

2. Signed & Sealed on Finals: Since the Board determined that this unsigned report is final, and
since all final reports must be signed & sealed, therefore the Board determined that Erickson was in
violation of LC. 54-1215(3)(b) and his license was revoked.

DE NOVO STANDARD OF REVIEW:
The Board's claim that the flawed LC. 54-1215(3) (b) requires that all documents lacking
"preliminary" be considered final is a perversion and a new and illegal principle. At the Federal
Circuit Bar Journal, Vol. 11 #2, November 2002, Standards of Appellate Review in the Federal
Circuit: Substances and Semantics, page 13 of that article reads: "Cases that require a trial tribunal

to select or fashion a new legal principle truly receive the minimum of appellate deference. This is
because, in these cases, the trial tribunal is peiforming an appellate function: de.fining the law
regardless of the particular facts of the case."
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"Whether tolling of a statute of limitation has occurred raises an issue of law involving ... review de
novo," Weddel v. Sec'y Health.

BOARD'S UNLAWFUL PROCEDURES:
1. Preliminary or Final? When the Board found that Erickson's report was a final one because it
lacked a preliminary stamp the Board was arbitrary, capricious and proceeded illegally without a
clear and fair statute, rule or warning.

2. Stamp & Seal on Final Documents: When the Board found that Erickson was in violation of
LC. 54-1215(3) (b) because he had failed to sign and seal a final document, the Board was
arbitrary, capricious and proceeded illegally without a clear and fair statute, rule or warning.

3. Client/Surveyor Relationship: The Board proceeded illegally when revoking Erickson's
license without showing that the required client/surveyor relationship existed.

4. Exceeded time limitations.
5. Absurd & Harsh interpretation.
6. Void for Vagueness.

DEFENSES IN LAW (coordinated to above "Charges"):
It is capricious, arbitrary, an abuse of process and a perversion that Walker's denial of Erickson's
request for re-engagement to resolve new information has been turned into a charge ofleaving work
in an unfinished state.

1. Preliminary or Final? The lack of signature, seal, and presence of a yellow annotation on page

4 of the subject report (see Ex. 31) was a notice that the re-engagement request was not a document
to be relied upon for final determinations. Saying that this re-engagement request was a final
document was as arbitrary and capricious as the statute upon which it is based.
METAPHOR: Suppose a prosecutor's assistant comes rushing into court just before closing
argument, breathlessly exclaiming, "I got it, I got it. An affidavit from the defendant's
cellmate declaring that the defendant boasted to him of killing the victim, gi,ving 21 nicely
typed pages ofgory detail about the stabbing and beheading!!" The Prosecutor triumphantly
lays the "confession" on the Judge's bench. The Judge says, "But this document isn't signed
or notarized." Picture the pandemonium that ensues when the Prosecutor, with a Simila smirk,
informs the Judge, "Because it lacks a preliminary stamp, any reasonable person would view
the report as final. "
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2. Stamp & Seal on Final Documents: The Board's determination that this unsigned report was
final, and since all final reports must be signed & sealed, therefore Erickson was in violation ofl.C.
54-1215(3)(b) and his means oflivelihood was removed is perverse. The practice is very similar to
the Medieval Inquisitional practice in France where the Inquisitor would accuse a rich Lord by
saying, "The Pope says that you are a heretic. " If they confessed they were turned out and their
property was confiscated. If the Lord contested the charge he was burned at the stake for unrepentant
heresy (R. 242: third paragraph). To the Inquisitor it was a win, win, win situation; the Lord was
saved by blood atonement, the coffers were filled and "others may become terrified and weaned

away from the evils they would commit" (the 1578 edition of the Directorium Inquisitorum). For the
Lord - not so much.

3. Client/Surveyor Relationship: Erickson's request for re-engagement came 17 months after his
survey plat and report were completed and recorded in July 2010. The legal requirement and
challenge of the Board was to show that a client/survey relationship still existed at the time of the
request for re-engagement. But the Board didn't talk to Walker. (Tr. 168:25-169:9). Besides failing
to ask for a copy of one, the Board could not show an invoice for this re-engagement document
because none exists.

Impeachment: The Finding of Fact itself verifies that the subject document was a re-engagement
request, see R. 232: lines 15 & 16. Thus the Board is impeached by the Board itself. The Board is
also impeached by the Prosecution's expert witness (Tr. 122:21; 197:4); Executive Director Keith
Simila (Tr. 322:19 and Tr. 361:23); and Prosecutor Kirtlan Naylor (Tr. 338:14). Thus the charge
lacks the essential element of a client/surveyor relationship.

4. Statute of Limitations: The Board first became aware of the Section 24 situation from Mrs.
Badertscher's letter dated Feb. 1, 2011 (see exhibit 1.4). By November 2011 the Board was also
aware of the SW comer situation as evident from page 2 of the Board's minutes of that month, see
https://ipels.idaho.gov/minutes/Minutes 11 -11 .pdf : "... The work included locating a previous comer

which was apparently located incorrectly previously by Carl Edwards and others ... the letter lacks
requirements, ... matter already under litigation." Present at that 2011 Board Meeting were current
Board members David Bennion, George Wagner and John Elle. The Board filed their Complaint on
October 28, 2015, more than four years after discovery of the matter by the Board, and heard the
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Complaint 5.5 years after it was received. See I.D.A.P.A. 10.01.02.011.01 for limit of two years after
discovery, and LC. 54:1220(2) for hearing limits of within six months of complaint.

The Board untimely filed a continuance on the Badertscher complaint on November 22, 2014.
Similarly, at Marvin Erickson v. Idaho Bd. page 1252 - Idaho: Supreme Court 2009 we read:
"Soderling moved to dismiss Marvin Erickson's complaint with prejudice on the ground that because
the six-month period for holding a hearing had expired before the Board took action to extend it, the
Board had no power to extend the period ... " On May 12, 2006, an order was issued dismissing

Marvin Erickson's complaint.

Even if the extension of the Badertscher Complaint had been timely, the Badertscher continuance
would not justify filing an entirely new complaint 5.5 years after the event, and 3 years after the
incident became known, as indicated by the Minutes of November, 2011.

5. Absurd & Harsh interpretation: Must all correspondence be sealed or marked "preliminary"?
Even an Invoice? How absurd. The words, "Any such document," in I.C. 54-1215(3)(b) equates to
"Any such (final) document presented to a client that is not final must be marked draft." This

statute, as verbalized, is absurd. The Board's corollary, that "all documents not marked
'preliminary' are final" is equally absurd and yields a harsh result. Payette v. Board, page 483 reads:
"Where the language of an ordinance is ambiguous, the court looks to rules of construction for
guidance and may consider the reasonableness of proposed interpretations. Constructions that
would lead to absurd or unreasonably harsh results are disfavored.

11

Might we use Judge Hand's "proliferating of purpose"? Erickson believes that the intent of the
legislature in I.C.54-1215(3)(b) is that all final documents are to be sealed and signed, however if it is
necessary to present them in a preliminary state, though signed and sealed, they shall also be clearly
marked "Preliminary." Erickson's interpretation is consistent with the sentence that immediately
follows it: "In the event the final work product is preliminary in nature or contains the word
"preliminary': it shall be sealed, signed and dated as a final document if the document is intended to
be relied upon to make policy decisions ... " Such signed and sealed final, yet preliminary, documents

are common on the Engineering side of the Board but rare in the Survey side. In no case did the
legislature intend that unsigned, unsealed documents must be stamped "preliminary" since such a
status was already obvious.
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6. Void for Vagueness Because LC. 54-1215(3)(b) is ambiguous as it is applied here, it is void for

vagueness. Certainly a clear notice was lacking.

Tuma v. Board of Nursing, page 716, an on-point case, finishes off this complaint by stating near the
bottom of page 716: "The principle consistently followed is that "a statute which either forbids or
requires the doing of an act in terms so vague that men of common intelligence must necessarily
guess at its meaning and differ as to its application violates the first essential of due process of law. "

And at 717: "Civil as well as criminal statutes must be sufficiently clear as to give a fair warning of
the conduct prohibited. .. "

H. & V. page 58, is also on-point. "A statute is unconstitutionally vague when its language does not
convey sufficiently definite warnings as to the proscribed conduct, and its language is such that men
of common intelligence must necessarily guess at its meaning. " What was to clearly warn Erickson

that ifhe did not place "preliminary" upon his unsigned report he would lose his license and
livelihood?

PLEA:

Because of the vagueness of LC. 54-1215(3)(b), because the Board acknowledged that a
client/surveyor relationship did not exist, because of unconstitutional lack of notice, violation of time
limitations, and use of new and illegal principals, Erickson prays that this charge be reviewed de
novo and reversed.
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B. Count One, Paragraph 5 - Grangeville ffighway District Property (G.H.D.) - de novo
review (R. 232-233)

VIOLATION: LC. 54-1220, Gross negligence, incompetence and misconduct.
IDAPA 10.01.02.005.02, "Each Licensee and Certificate Holder shall exercise such care, skill

and diligence as others in that profession ordinarily exercise under like circumstances. "
IDAPA 10.01 .02.004.04 the standard of care is given an equally undefined equivalence of
"incompetence".
LC. 54-1220(1): Gross Negligence is defined as repeated negligence.

CHARGE: Grangeville ffighway District property (G.H.D.):
1. Not showing the highway district parcel on the record of survey violates the standard of care,
was fraud, deceit, gross negligence, incompetence and misconduct. (R. 4, redundant with Charge
H).

2. Overstatement of acreage belonging to Walker violates the standard of care, was fraud, deceit,
gross negligence, incompetence and misconduct. (R.232: line21)

BACKGROUND:
The location of the G.H.D. property, because of ambiguities, was unknown to anyone on the date
of the recording of Erickson's survey on July 27, 2010. After this date, Erickson, on finding
collateral evidence such as fences and roads, did resolve the location of the G.H.D. property in a
clear and convincing manner and in phase 2 did prepare a preliminary Record of Survey for that
property. (See Erickson's Exhibits Z-9 for a BLM example of matching the shape ofrecord to
collateral evidence.) When the location of the G.H.D. property was resolved in 2011 and shown to
the Walkers, Mrs. Walker terminated the client/surveyor relationship because Mrs. Walker, wanted
to own that particular location and could not if Erickson recorded his survey.

The purpose of Erickson's Record of Survey #S-2958 (Ex. 1.2) is stated in its title block, "A

Dependent Resurvey o[the Exteriors and Subdivisions o[Section 24, T30N. R3E." The meaning
and procedure of a section subdivision is defined at §3-99 through 136 of the 2009 BLM Manual of
Surveying Instructions. In this reference it is apparent that the call for a section subdivision is a
call for the U.S. Rectangular Survey System, not a call for any nearby metes and bounds surveys.
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REVIEW DE NOVO
To claim that a Record of Survey must show ownership is a new and illegal principle, requiring
review de novo. The Federal Circuit Bar Journal reads: "Cases that require a trial tribunal to

select or fashion a new legal principle truly receive the minimum of appellate deference. This is
because, in these cases, the trial tribunal is peiforming an appellate function: defining the law
regardless of the particular facts of the case. "

"Whether tolling of a statute of limitation has occurred raises an issue of/aw involving ... review de
novo," Weddel v. Sec'y Health.

BOARD'S UNLAWUL, UNCONSTITUTIONAL, AND ARBITRARY PROCEDURES:
1. The Board exceeded its authority when it found that not showing the G .H.D. property was a
violation of the standard of care, was fraud, deceit, gross negligence, incompetence and misconduct.
2. When the Board stated that Erickson was similarly remiss in allegedly assigning the G.H.D.
acreage to the Walkers.
3. The Board was capricious and arbitrary because it had previously dismised these same charges in
the form of paragraph 9.b (R. 225).
4. Void for vagueness due to lack of notice in the Standard of Care.
5. Lack of clear warning violates due process.
6. "Unrebutted"
7. Unlawfully exceeded statute of Limitations

DEFENCES IN LAW(coordinated to above "Charges"):

1. G.H.D. Property: Since Erickson's Record of Survey was a retracement of rectangular
elements only, of course the Grangeville Highway District (G.H.D.) property was excluded, and
this because the G.H.D. has a metes and bounds description. (See Background of this charge)

There are no statutes or rules that state that a Record of Survey is always an ownership map, or that
all parcels must be shown thereon. To require this, the Board exceeds its authority and utilizes a
new and illegal principle.

Standard of Care: Four other surveyors operating in the Grangeville area have treated Section 24,
T30N, R3E in the same manner as Erickson, namely showing only the exterior and subdivision lines
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and not showing the Grangeville Highway District property. So, the standard of care would be the
same as that used by other surveyors at Exhibit 3.7; 13.2, and Erickson Exhibits Z-1 and Z-2, which
is the same method as used by Erickson.

2. Walker Acreage: The Board is in Error in claiming that Erickson was trying to pawn the
G.H.D. property off onto the Walkers. Even the Board's expert witness acknowledged that
Erickson did not say that Walker owned the G.H.D. property. The following impeachment is from
Tr. 201:8-24:
Erickson: "Does Mr. Erickson specifically say that Walker owns 605.740 acres? "Yes" or "no".
Elle: There is no ...
Erickson: "Yes" or "no".
Elle: No.
Erickson: As far as you know, has Ms. Walker claimed an ownership of the Grangeville Highway
District (G.H.D.) property ... ?
Elle: I don't know that Ms. Walker has made any claim for that property.
Erickson: Do you know of any objections by the G.H.D.?
Elle: I don't know of any objections by the G.H.D.

3. Previous Dismissal: The Board was capricious and arbitrary in not here utilizing its own
dismissal of the same charges on page four of the Order of August 17, 2016 (R. 225). Dismissal "D"
states: " ... the Board does not feel there was clear and convincing evidence that the welfare of the
public was affected by Mr. Erickson's error. Put another way, it does not appear that the highway
district or anyone else suffered or could have suffered any i'njury as a result of the error. The
allegation in this paragraph is dismissed. " The questions must be asked:
a. If the public could not have suffered any injury in Count "D", how could there be negligence,
misconduct or incompetence in this Count "B", when Count "B" is the same event as "D"?
b. Where are the required repeated acts of negligence that equate to gross negligence as set
forth in LC. 54-1220(1 )?

4. Standard of Care:
a. Comparables: By rule the standard of care is determined by comparison, yet no
comparison was taken on the subject and no reference was made in the Finding of Fact as to
how the Board came to its conclusion. No "Real Estate Comps" were given, if you will. The
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weakness and misuse of such reliance on a "standard of care" is readily demonstrated by the
fact that of the eight surveyors working in the Grangeville area in the years 201 0 to the
present, seven are, or were, under the charge of violating the standard of care. Where are the
"comps" going to come from, and how is a surveyor to determine a reliable one?

In all cases before the Idaho Board of Surveyors, Standard of Care charges require a gathering of
comparables to establish the "standard of care". Pitting one expert, Erickson, against 50/50 expert
witness John Elle (Tr. 37:8-16), is a "controversy", not a "standard". See Ater v. Idaho, page 442,
which reads: "Because professionals differ on their ideas related to appropriate treatment
methods, does not subsume that one method is a violation ... and one method is not."

Further, it is a long established principle that a judge cannot be a witness in a trial, therefore when
Board Chairman John Elle took the stand as an expert witness he did so without the cloak of
presumed correctness that comes with Board membership. See R 320: 13-16.

b. Definitions: The "standard of care" at the Idaho Survey Board is comparable to the State

Bar's "Idaho Rules of Professional Conduct", however, the Bar's Professional Conduct gives
66 pages of definitions, plus an index. The Survey Board's standard of care definition at
10.01.02.005.02 is contained in one short sentence.
Notwithstanding the statement of LC. 67-5201(19)(b)(iv) and IDAPA 10.01.02.003, that the
Board has written statements which pertain to the interpretation of the rules of this chapter, the
Board has not, over many years, promulgated rules, regulations or written statements to
adequately define negligence, incompetence, misconduct or standard of care. The Board has
ignored the cases ofH.V. Engineering (1987) and Tuma (1979) which set the need for such
detailing. Erickson's repeated requests for copies of additional interpretations have gone
unheeded (see Attachment "A").

5. No clear warning. The enforcement of a "standard of care" rule which lacks a detailed

definition, and which relies upon standards determined after the event by canvassing Board
members, Investigators or expert witnesses, is always a violation of due process because it lacks
notice at the time of the event. Such violations of the Constitutions are always illegal, are always
reviewed de novo and are subject to reversal and dismissal of charges in their entirety without
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remand. See H. & V. page 59 and 61, which reads: "We find nothing in the statutory definition -

nor Board rules and regulations - which warned the engineers that their acts would subject them
to discipline. As a result the grounds upon which the engineers were disciplined by the Board were
unconstitutionally vague ... We conclude that... unwritten standards based solely on the Board's
"experience and expertise" unknown to members of the profession and reviewing courts cannot
survive due process scrutiny. Reversed. "

Because of the vagueness of all the charges, Erickson was not adequately forewarned of what
conduct would subject him to discipline, and thus this order should be reversed and not be eligible
for remand. See H. & V., page 58 which reads, "The court is obliged... to reverse a decision

if

substantial rights of an individual have been prejudiced because the administrative findings,
inferences, conclusions, or decision are "in violation of constitutional or statutory provisions."

Tuma v. Board page 715: "... notwithstanding the clear statement ofJ.C. §54-1422 (that the Board

may) adopt... such rules and regulations not inconsistent with the law as may be necessary to
enable it to carry into effect the provisions of this act...the Board has not over many years ever
promulgated any rules and regulations further defining unprofessional conduct. "

6. Standard of Care - Investigation Establishes a Standard. In the early months of 2016 the
Board hired surveyor John Russell to investigate the Board's Complaints and the Badertscher and
the Walker complaints. Mr. Russell was apparently to review and return recommendations to
discipline or not to discipline Mr. Erickson. Despite a request (Ex. 26.g.l) and numerous
reminders, the Board has not :furnished a copy of this investigation to Mr. Erickson. In the
Complaint the Board pushed for the maximum $5000 fine and three year suspension. Based upon
the fact that the Board did not use Mr. Russell's Investigation, it is a fair presumption that Mr.
Russell's recommendations did not include such discipline. Here is the law and the facts:
a. The Board has not detailed the meaning of the Standard of Care, fraud, etc.;
b. The Board has ignored the warnings, within the cases ofH.V. Engineering and Tuma, of a
need to define the charges in their rules.
c. In this case of Erickson, the Board hired an Investigator to establish the standard and then kept
that standard a secret from Erickson and the up line courts;
d. The Board has chosen to instead establish the standard in Erickson's case by the testimony of
one very prejudiced expert witness, creating a controversy rather than a standard.
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e. In hiding the John Russell Investigation, Erickson was prevented from having a fair trial, and
the up line courts are hindered in determining the appropriate level of review (see Ater v. Idaho
Licenses, page 442): "... this Court will review the Board's decision with greater scrutiny when (the

Board) does not accept the hearing officer's recommendations").
f. Not only did the Board reject the investigator's finding not to prosecute, they were further
arbitrary and capricious in altering the original preliminary determination that Erickson was correct
and Edwards was incorrect (see https://ipels.idaho.gov/minutes/Minutes 11-11.pdf. middle of the
second page).

7. Statute of Limitation: See Defense #4 of"A" above.

8. "Unrebutted": The Board claims, at Finding of Fact page 12 line 4 (R. 233), that this charge
was unrebutted by Erickson. The Board is in error, this charge was rebutted in Erickson's Answer
(R. 38), also at cross Tr. 198:12-18 and Tr. 201 :8-24.

PLEA:
Because of the Board's unlawful procedures, violations of due process, violation of time limitations
and use of new & illegal principles, Erickson prays that this charge be reviewed de novo and
reversed.

AUGMENTATION of Associated Maps, Drawings and Exhibits as Permitted in Land
Boundary Disputes as per I.A.R. 35(g).
In the spirit of the standard of care being determined by comparison to other surveys, Erickson
presents the following documents for discussion and augmentation of the record:

Ex. 3.7. Carl Edwards' Record of Survey #S-1177 of Section 24, performed on July 19, 1996.
S-1177 is a survey of the section's exterior and subdivision lines only. No G.H.D. property is
shown. Also the G.H.D. and the Walker property and acreage are shown combined in the same
manner that Erickson used.

Ex. 13.2. Hunter Edwards' Record of Survey #S-3204 (Ex 13.2) of the same Section 24,
performed on Feb. 7, 2014 is a survey of the section's exterior and subdivision lines only and,
as a product of ignoring collateral evidence, shows the G.H.D. property in the wrong location.
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Erickson Exhibit Z-1. Record of Survey #3342 of the same Section 24, performed by Steve
Wellington on Oct. 13, 2015 is a survey of the section's exterior and subdivision lines only.
No ownership and no G.H.D. property are shown.

Erickson Exhibit Z-2. Record of Survey #S-3355, performed by Matthew B. Mayberry on
December 11, 2015, wherein Mayberry states in Surveyor's Note #2: "This su-rvey is prepared
at the request ofDorothy Walker and her attorney. The purpose of this survey is to provide my
opinion of the location of the Southwest, West and Northwest corners ofsaid Section 24, T30N,
R3E, B.M only, and not to determine ownership. "

Erickson Exhibit Z-3. Record of Survey #S-3390 of the same Section 24, performed by Pete
Ketcham on May 25, 2016, wherein Ketcham states under General Notes: "As per the request
of my client I have not broken down the section, but have drafted this ROS showing only the
perimeter of the section. "

Erickson Exhibit Z-9, which shows the use of the "broken boundary method" to reconstruct
the location of a lost property. Erickson used this method to preliminarily locate the G.H.D.
property.
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C. Count One Paragraph 5.a & 9.a -Turmoil At Badertscher's Fence - de novo review

(R. 233-235)

(Redundant with Charge F & H.)

VIOLATION: Idaho Code 54-1220 and IDAPA 10.01.02.005.01

CHARGE: Badertscher's Fence: The Board alleges that in his Survey Report of July 27, 2010,

pagell (see Ex. 5.a.1), Erickson was negligent and violated the standard of care in the form of
incompetence and misconduct for the following reasons:
1. "(Erickson made) statements offact, accusing the neighbors of capitalizing on an erroneous

survey to encroach on the Walker's land, as represented by the building of a fence." R-233, last
paragraph
2. "There is no evidence he (Erickson) interviewed Ms. Badertscher." (R. 235, Line 8)
3. "This information (Badertscher's letter) was unrebutted by Mr. Erickson." (R. 235, Line 8)
4. A Badertscher letter incorporated into the Board's Finding of Fact states that " ... Erickson

falsely accuses us of taking advantage of a 1996 survey ofSection 24 ... by buildingfences ... "(R234, Line 7-9)

BACKGROUND:

In 1977 Carl Edwards failed to find the east-west centerline of Section 24 as surveyed in 1909 by a
County Surveyor and failed to use it to re-establish the Wl/4 comer of Section 24. Instead he set
the WI/4 comer on the north-south section line at proportionate point, which is about I 00' east of
where the County Survey found the comer in 1909. A north-south fence was built by the neighbors
based upon the Carl Edward north-south section line and the Badertschers built their house very
close to that fence line. Since 20 IO five surveyors have confirmed these facts, including Carl's
surveyor son, Hunter Edwards and, as the night follows the day, these surveyors now confirm that
the Badertscher house is in Section 24, not 23, and thus upon the Walker's property.

REVIEW DE NOVO:

A claim that all neighbors must be interviewed is a new and illegal principle, requiring review de
novo. See the Federal Circuit Bar Journal Vol. 11 #2, November 2002, page 13

"Whether tolling of a statute oflimitation has occurred raises an issue of law involving ... review de
novo," Weddel v. Sec'y Health.
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BOARD'S UNLAWFUL PROCEDURES:
1. The Board erred when it failed to show, in the required clear and convincing manner, that Mr.
Erickson "accused the neighbors of capitalizing on an erroneous survey to encroach on the Walker's

land".
2. The Board erred when it failed to show, in a clear and convincing manner, that Mr. Erickson did

not talk to the Badertschers.
3. The Board is in error to claim that the charges are not rebutted by Erickson.
4. The Board erred when it failed to show, in a clear and convincing manner, that "Erickson

accused Bradertscher of building the fence".
5. The Board exceeded time limitations to file these charges.
6. The Board was arbitrary and capricious for dismissing the Walker but not the Badertscher letter.

DEFENCES IN LAW (coordinated to above "Charges"):
1. What Erickson did write, at the bottom of the last page of his Survey Report (Ex. 1.3), is:

"... the Edwards monuments were an invitation for neighbors to encroach upon the Walker's
property...At the West boundary of the NWJ/4 ofSection 24 the neighbors have accepted that
invitation by building fences upon the Edwards lines... "
The wording was carefully chosen not to impinge the right oflatches and estoppel that the
Badertschers might possess.

To alter evidence, and to present altered evidence, is chargeable under LC. 18-2601 and 2602.
Erickson is not over stating the case, see R. 227, last paragraph, which reads: "Moreover the

quotations in paragraphs (26.a and 26.b of the complaint) do not conform to what was actually
written in the exhibits given to the Board, and appear to be paraphrases of the actual language in
the exhibits. " The Complainant has a reliability problem.

The Board's expert witness gets confused by terms he has never seen before, like "invitation to
encroach" and tends to treat them as a violation of the standard of care (Tr. 220: 14- 221 :4).

2. The Board exceeded its authority because no rule states that all neighbors must be interviewed.
The expert witness, who was to establish the "standard of care", acknowledged at Tr. 169: 1-9 that
he did not interview the Badertschers or Walkers either, making the Board arbitrary and capricious
in this matter. The Board abused its discretion in relying upon the letters because they have not
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been "sworn under penalty perjury", the violated rules and statutes are not listed and the Board' s
expert witness did not interview Walker or Badertscher. (IDAPA 10.01.02.011.01).
3. "Unrebutted": This charge was rebutted in Erickson's Answer (R. 38-40), Tr. 202:21-23 and
Tr. 325:14-25.

4. At the hearing the Complainant, Keith Simila, failed to show where in the Survey Report
Erickson specifically named the Badertschers as builders of the fence (Tr. 323:16-325:25). The
expert witness rebutted the Badertscher letter by stating that Erickson did not say who built the
fence (Tr. 202:21-23). In his closing statement the prosecutor acknowledged that the charge is
based upon an "inference" (Tr. 427:2). What is clear and convincing about an "inference"?

Neither on his Record of Survey nor in his Survey Report of7-27-2010 did Mr. Erickson name
anyone who had built a fence, nor did he ever use the name Badertscher in either instance. Perjury
is an unlawful act. The Board abused its discretion in relying upon the Badertscher letter without
interviewing Mrs. Badertscher (IDAPA 10.01.02.011.01).

5. Statute of Limitation. See Defense #4 of "A" above.

6. The Board was arbitrary and capricious in utilizing the Badertscher letter when it was just as
unacceptable as the Walker letter, which was dismissed at R. 224:last paragraph. As stated in the
November, 2011 Board Newsletter (https://ipels.idaho.gov/minutes/Minutes 11 -11.pdf rniddle of
the second page), the Badertscher letter was not sworn under penalty of perjury nor did it detail the
statutes/rules which were violated as required in IDAP A 10.01.02.011.01 . The Board's witness did
not interview the Badertschers (Tr. 169: 1-9), thus the Badertscher letter cannot be considered a
"fact". The Board exceeded it authority and made unlawful procedure when it included the
Badertscher letter in the Finding of Fact and revoked Mr. Erickson' s license for something that he
did not do.

7. The whole charge is capricious and arbitrary and the lack of notice in its non-existent standard
of care renders the charge void for vagueness.

8. Standard of Care: At cross on Tr. 217: 19 to 221:4 the Board's expert witness failed to
establish a standard of care on this subject. Also see Defense In Law #3-6 of "B" above.
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PLEA
Because the Board exceeded its authority and because the Board used illegal procedures, abuse of
process, violation of time limits, perjury, arbitrary and capricious behavior, violation of due process
and new and illegal principles, Erickson prays that this charge be reviewed de novo and reversed.

3rd CORRECTED BRIEF FOR JUDICIAL REVIEW 46 of 84

574

D. Count One, Paragraphs 7.a, 7.b, and 7.c - Lack of 3 Corner Records - de novo review
(R. 235)

VIOLATION: Idaho Code 55-1604: FILING REQUIREMENTS. A professional land surveyor
shall complete, sign, and file with the... recorder... a written record of the establishment or
restoration of a corner. This record shall be known as a "corner record" and such filing shall be
made for every public land survey corner... which is established, reestablished, monumented,
remonumented, restored, rehabilitated, perpetuated or used as control in any survey... unless the
comer and its accessories are substantially as described in an existing corner record.. .

FINDING: Corner Records: "The evidence is undisputed that Mr. Erickson did not file corner
records as to three (3) separate corners shown in his record of survey", the S 1/4 comer, the NE
Comer and the SE Comer of Section 24 ... (R. 23 5)

BACKGROUND:
There are stated and unstated exceptions to the requirements of LC. 55-1604:
a. Non-public land survey comers (most aren't).
b. A visited but "not used for control" monument. The South ¼ corner of Section 23 meets

this criteria.
c. "Unless the comer and its accessories are substantially as described in an existing comer record."
d. A comer whose positional value is obtained from reputable previous surveys without further
field investigation. The southeast and northeast corners of Section 24 meet this criteria.
e. A closing comer resolved under state common law does not require a new monument in a new
position or a new Comer Record. The southeast and northeast corners of Section 24 meet

this criteria.
f. Standard of Care. Other surveyors operating in the area have also accepted Carl Edwards'
positions for the NE and SE comers of Section 24 without actually visiting the comers, without
setting closing comer monuments, and without filing Comer Records. These other surveyors are:
Hunter Edwards (Ex. 13 .2) Steve Wellington (Erickson Exhibit Z-1 ), Matthew Mayberry, (Erickson
Exhibit Z-2) and BLM surveyors.

Controlling corner: Because all direct evidence had been lost at the SW corner of Section 24,
Erickson had to search for distant controlling corners, but in the spirit of Conwell v. Allen, the
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closer the better. As justified by the 2009 BLM Manual §5-39 and 7-56, instead of using the½
mile distant South ¼ comer of Section 23 for control, Erickson used the reference distance of
South 272' from the 1915 school deed to re-set the SW Comer of Section 24. Out of courtesy to
the following surveyors, Erickson showed the South¼ comer of Section 23, but it was not used for
control.

Closing Corners: The NE and SE comers are "closing comers". These are comers created when
an existing section line is closed upon, intersected by a later perpendicular line. Federal law holds
forth (BLM Manual §7-41-7-49) that in 1996 if a surveyor finds that the old monument does not
fall upon the first line in time, he is to obliterate the 100+ year old monument and set a new one at
the true intersection point. State Common Law, however, holds forth that if property owners have
been relying upon the 100 year old monument, then the old monument is to be used and it becomes
an angle point in the section line closed upon, (LC. 5-207). Because of the "incorporation by
reference principle", the GLO Field Notes and Plat are incorporated whenever the terms Section,
Township or Range are used. Thus the patent for the SEl/4 of Section 24 incorporated the Field
Notes and the 100 year old stones reported thereon as the comers of that parcel (see Cragin v.
Powell page 698). The 1909 County Surveys established that the surveyor, in proxy for the
landowners, relied upon the 1897 GLO stones as the comers of their property. A determination of
which comers to accept must address these matters of law and fact, which the Board failed to do.

Currently at the NE and SE comers of Section 24 there are two positions at each comer, one
monumented in 1897 and the other a 1996 calculated position about 20 feet away. In this Section
24, at both the NE and SE comers, we know that property owners and their surveyors have been
relying upon the old stone monuments since 1909. We know this by the respective patents and the
recorded County Surveys.

REVIEW DE NOVO:
To require all public land survey (PLS) comers be paired with a Comer Record, without exception,
involves the following new and illegal principles, requiring review de nova (see the Federal Circuit
Bar Journal.)
1. To require a Comer Record be composed for a PLS comer that was not used for control.
2. To require that PLS comers, whose positional values are adopted from previous, credible
sources, be paired with a new Comer Record is a new and illegal principle.
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3. To require that Closing Corners be resolved according to Federal law rather than State common
law is a new and illegal principle.

"Whether tolling of a statute of limitation has occurred raises an issue of law involving ... review de
nova," Weddel v. Sec'y Health.

BOARD'S ILLEGAL PROCEDURES:

1. The Board erred, abused its discretion, was arbitrary and capricious and exceeded its authority
when it held that Erickson used the South ¼ corner of Section 23 as "control", a necessary element
of LC. 55-1604. In claiming that "showing" is the same as "controlling" the Board was using a
new and illegal principle, which certainly lacked notice.
2. The Board exceeded its authority when it required a Corner Record be filed where a known
position was adopted from a previous credible record.
3. The Board erred and exceeded its authority when it held that Erickson must reject the 1880's
monuments at the NE and SE corners of Section 24 and set new ones 20'± away, and thus trigger a
requirement for new Corner Records.
4. Violation of time limitations.
5. "Unrebntted": The Board erroneously claims that this charge was unrebutted by Erickson.

DEFENCES IN LAW (coordinated to above):
1. Controlling Corner: Erickson's showing of the South¼ comer of Section 23 was only a

courtesy for following surveyors; that corner was not used to control the Erickson position of the
SW comer of Section 24 in any manner. See "Background" above. The Board's assertion that any
corner monument shown upon a survey plat is controlling is in excess of its statutory authority, an
abuse of its discretion and is a new and illegal principle.

2. Closing Corner: For the NE and SE comers of Section 24, the Board exceeded its authority
when it required a Corner Record be filed where a known position was adopted from a previous
credible record.

3. Where the land owners have been relying upon the stones called for in their patents for more than
I 00 years, the Board exceeded its authority when it required Erickson to resolve closing comer
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positions according to Federal law 20+ feet away from the original stones. Idaho law (I.C. 5-207)
negates the need for new comer positions, new monuments and thus new comer records.

John Elle of the Board disagrees with this assessment but he is a PE/1,S and has acknowledged that
he is a 50% surveyor (see Tr. 37:8-16) who thinks that "As-built Surveys" and "Site Plans" are
Boundary Surveys (Tr. 180: 11-18), whereas Erickson has been a full time Surveyor since 1970 and
exclusively a Boundary Surveyor since 1995.

4. Statute of Limitation. See Defense #4 of "A" above.

5. The Board's claim at R. 235, that this charge was unrebutted by Erickson, is in error. This
charge was rebutted in Erickson's "Answer" at R. 39.

PLEA
Because the Board abused discretion, used illegal procedures, violated due process, violated time
limits, exceeded its authority and used new and illegal principles, Erickson prays that this charge be
reviewed de novo and reversed.
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E. Count One, Paragraph 8.a - 4 Missing Corner Record Numbers - de novo review (R. 235)
VIOLATION: Idaho Code 55-1906(2): "The Records ofsurvey shall show... evidence of
compliance with chapter 16, title 55, Idaho Code, including instrument numbers of the most
current corner records related to the survey being submitted and instrument numbers of corner
records of corners which are set in conjunction with the survey being submitted... "
Charge: Corner Record Instrument Numbers: "Erickson failed to show the existing Corner
Records on file for five (six) corners previously filed or recorded ... the NW corner, the Nl/4 corner,
the Wl/4 corner, the NW (and) SW corner(s) of Government Lot I, all in Section 24, and the
northeast corner ofsection 25. The evidence is undisputed" (R. 235)

BACKGROUND: There have never been Comer Records filed for the NW and SW comers of
Government Lot 1 of Section 24, by Erickson are anyone else. The question for the remaining four
comers is one of "incorporation by reference". In the legend of Erickson's Record of Survey #S2958 (see Exhibit 1.2) is a call for Survey Report #473277. On page 6 of Survey Report #473277
(see Exhibit 5.a.1) are references to the following:
a. Record of Survey #S-42

(Ex 3 .5),

b. Record of Survey #S-233 (Ex 3 .6),
c. Record of Survey #S-1177 (Ex 3. 7),
d. Record of Survey #S-1920 (Ex 13 .1 ),
Evidenced on Record of Survey #S-11 77 ( Ex. 3. 7) are the numbers for the Comer Records for the
subject NW comer, north¼ comer, west ¼ comer of section 24 and the NE comer of section 25.

REVIEW DE NOVO:
1. "Whether and to what extent material has been incorporated by reference into a host document

is a question of law" (subject to review de novo). See Advanced Display v. Kent State.
2. To claim, as Mr. Elle does, that a plat reference does not incorporate that information upon the
face of a plat, is a new and illegal principle, requiring review de novo. See the Federal Circuit Bar
Journal. Mr. Elle impeaches himself at Tr. 228:18-229:3 and Tr. 153:9-15.
3. "Whether tolling ofa statute of limitation has occurred raises an issue of law involving ... review

de novo, "Weddel v. Sec'y Health.

BOARD'S ILLEGAL ACTIONS:
1. Typographical errors in Paragraph 8.a of the Complaint voids that paragraph.
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2. The Board has failed to show that the subject Comer Records were not incorporated upon the
face of Erickson's Record of Survey by reference. The Board exceeded its authority in claiming
that the universally practiced and accepted "incorporation by reference" is illegal for surveyors to
use. (Tr. 228:18-229:3)
3. The Board has failed to give warning that incorporation by reference is unacceptable and could
lead to suspension of licensure.
4. Placing such emphasis upon information that is readily available is capricious, if not malicious.
5. Exceeds time limitations.
6. "Unrebutted": The Board claims, at Finding of Fact R. 235, that the evidence was undisputed
by Erickson.

DEFENCE IN LAW (coordinated to above "Illegal Actions"):
1. Typo Error: The Board abused discretion when it ignored its own expert witness's
acknowledgement, at Tr. 304:7, 23-25; and 306:7-14 that there was a typographical error in
Paragraph 8.a of the Complaint. The Board's counsel stated, at Tr. 305:1-3, that this voided this
paragraph. The typos can readily be seen when comparing the complaint (R. 7) with the Finding of
Fact (R. 235) and Erickson prays that this charge be dismissed.
2. Incorporation by Reference.
The Board proceeded illegally against a long established common-law principle when the Board
refused to recognize "incorporation by reference" and removed Erickson's license for using it.
"Incorporation by reference is the act of including a second document within another document by
only mentioning the second document", USLEGAL.COM. This concept is embraced in Idaho

survey standards by:
a. The Board embraced Incorporation by Reference at page 8, 5th paragraph of its Complaint
(R. 10);
b. John Elle embraced incorporation by reference at Tr. 224:2-9:
Erickson: " ... Can you tell us the effect of a call for ... another survey that appears on the
face of the drawing?
Elle: "Ifyou would call for another record ofsurvey ... it is as ifyou had it in your hand."
c. By the standard of §9-43 of the BLM 2009 Manual (see Erickson Exhibit Z-11 and
Cragin v. Powell, 128 U.S. 691,696 (1888),
d. Robbins v. County of Blaine 996 P.2d 813, 816 (2000): "... this Court recognized the
familiar rule that where lands are patented according to such a plat, the notes, lines,
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landmarks and other particulars appearing thereon become as much a part of the patent...as
if they were set forth in the patent."

e. Boucher v. Boyer- Md: "In sum we view this as a reasonable application of the common

law rule that a deed reference to a plat incorporates that plat as part of the deed."
3. The Board violated Erickson's due process when it failed to warn surveyors that the use of
"incorporation by reference" could result in the loss oflivelihood. Warnings must be present at the
time of the action (see H & V. Engineering v. Bd. of Pro. Engineers, top of page 61).
4. As part ofreviewing the record for a new project, the surveyors in this area visit the Comer
Record files at the Idaho County Court House. There, all Comer Records for any specific comer
are kept together. If you find one, you find them all. Revoking a surveyor's license because he
didn't show all the Comer Record Instrument Numbers upon the face of the Record of Survey is
silly. Certainly arbitrary and capricious, if not malicious.
5. Statute of Limitation. See Defense #4 of "A" above.
6. Unrebutted: This charge was rebutted in Erickson's "Answer" (R. 39) and at cross on Tr. 224225. Erickson did also rebut the Board's claim at Tr. 224:1-9; 19-25, also Tr. 225:1-4.

PLEA:
1. Because there are typographical errors in paragraph 8.a of the Complaint, and the Board's

expert witness acknowledged that there were errors in 8.a of the Complaint, Erickson prays that
this charge be reviewed de novo and reversed. (Tr. 304:3-305:3)

Because the Board failed to recognize the BLM Manual's standard, its own standard and the
common law standard of incorporation by reference, the board acted illegally when they claimed
that some Comer Record Instrument Numbers are missing from Erickson's plat. There being no
grounds for this complaint, the Board's Findings and Order are arbitrary, capricious and violate due
process. Also, this complaint violates time limitations. Erickson prays that this charge be
reviewed de novo and reversed.

AUGMENTATION of Associated Maps, Drawings and Exhibits as Permitted in Land
Boundary Disputes as per I.A.R. 35(g):
Erickson Exhibit Z-11, which is the 2009 BLM Survey Manual §9-43, which relates
to plat references.
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F. Count Two, Paragraph 9.a (Redundant with Item C above.)

(R. 236)

VIOLATION: IDAPA 10.01.02.005.01.

FINDING: Badertscher's Fence: Failed in primary obligation to protect the health, safety and
welfare of the public.

DEFENSE: See defense in Item "C" above.

3rd CORRECTED BRIEF FOR JUDICIAL REVIEW 54 of 84

582

G. Count Two, Paragraphs 9.c and 10.a "These two counts deal with the central issue in the
case.", the S.W. Corner of Sec. 24 - de novo review

(R. 236-241, specifically R. 236:17)

VIOLATION:

IDAPA 10.01.02.005.01, Primary Obligation to protect the safety, health and welfare of the
public ... ;
IDAPA 10.01.02.005.02 Standard of Care: "Each Licensee and Certificate Holder shall exercise
such care, skill and diligence as others in that profession ordinarily exercise under like
circumstances."

CHARGES at the Southwest Corner of Section 24:

1. Erickson rejected the original stone monument (R. 8);
2. The Erickson position was derived by unfounded methods (R. 8);
3. Erickson changed his mind (R. 236: last paragraph);
4. Erickson caused turmoil among the neighbors"(R. 8,242);
5. Carl Edwards stone is basalt and is unlikely to have been marked by an implement (R. 239:12);
6. Erickson failed to use George Ball's GLO Investigative Report (R. 239:14-16);
7. Erickson failed to interview Mrs. Hoiland (R. 239:17-18);
8. Erickson failed to look for, let alone consider, the 1920 Public Road plan (R. 239: 18-20);
9. Erickson "did not know about the1967 G.H.D. deed, let alone use it" (R239:20-22) see Ex 9.b.1;
10. Erickson in 2010 failed to find and utilize a stone recently found at the Wl/4 comer of Sec. 25
(Tr. 258-260)
11. Charges were unrebutted (R. 237:1-2; 239:5);
12. Erickson did not follow the BLM Manual (R. 240:8).

BACKGROUND:

"The main purpose of a resurvey is to rediscover the boundaries according to the plat upon the
best evidence obtainable... " Conwell v. Allen, 519 P. 2d 872 - page 385 -Ariz: Court of Appeals,

2nd Div. 1974

REVIEW DE NOVO:

The following are entirely new and illegal principles, requiring review de novo:
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1. That a marked stone, without question, is the original stone at the original comer; and the
corollary that, in order to maintain continuity, each surveyor must do what the surveyor
immediately before him did;
3. That surveyors should not change their minds when faced with new evidence, and if new
evidence should change their minds, then survey plats and reports must be filed at every step of
resolution, and further resolution must be at the surveyor's expense;
4. That the actions of surveyors should not cause turmoil;
6. GLO Investigative Reports are to routinely be researched and used;
10. It is the "standard of care" to use a closing line to re-establish the line closed upon.
11. "Whether tolling of a statute of limitation has occurred raises an issue of law

involving ... review de nova," Weddel v. Sec'y Health.
15. The Board may interfere with the central issue in on-going litigation.

BOARD'S ILLEGAL AND ARBITRARY PROCEDURES (coordinated to above charges):
1. The Board failed to show a statute or rule requiring that a marked stone must be accepted
without question. The Board failed to show that the requirement of continuity has a basis in law.
2. The Board was in error and malicious to state that "The Erickson position was derived by
unfounded methods", when the one-point method that he used is justified by the 2009 BLM Manual
§5-39 and 7-56.
3. In an illegal manner, Erickson was castigated and disciplined for changing his mind in the face
of new evidence. Yellowstone v. Burgess sets forth that it is normal practice for surveyors to
change their minds when new evidence is found.
4. Turmoil: In disciplining Erickson for causing turmoil the Board abused its discretion when it
ignored the quasi-judicial role that Surveyors play in resolving land boundary issues.
5. "A farm implement cannot possibly mark a basalt stone", R. 239, line 12. Besides this
statement being an insertion (it did not appear in the complaint) it is an error.
6. Ball 1897 Examination Survey: The Board was in error in law because the referenced Ball
1897 GLO Examination Survey is outside the chain of survey and title. Also, this point was not in
the Complaint of 10-28-2015 and the Complaint has not been amended to include it.
7. The Board is in error because the Hoiland affidavit is self-serving and an insertion.
8. The Board was in error to assert that Erickson "failed to look for, let alone consider, the 1920

Public Roads map" (R. 239, last paragraph).
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9. The Board was in error to assert that Erickson did not know about the 1967 Grangeville
Highway District (G.H.D.) deed and did not use it.
10. Hunter's stone at the Wl/4 corner of Section 25. The Board was in error for relying upon a
closing line to restore the line closed upon.

11. "Unrebutted": The Board erroneously claims, at Finding of Fact R. 239, line 5, that this
charge was unrebutted by Erickson.
12. "Erickson did not follow the BLM Manual (R. 240:8)". Here the Board is in error again,
for Erickson can justify all of his determinations with chapter and verse from the BLM Manual.
13. Exceeding time limits.
14. Standard of Care.
15. Interfering with on-going litigation.

DEFENSES IN LAW (coordinated to above "Charges"):
1. Carl Edwards stone: The Board proceeded unlawfully and in excess of statutory authority
when it stated that a marked stone is the undisputed evidence of the original comer position, or that
the stone is the original stone (Tr. 294:9-17) and revoked Erickson's license for violating this nonexistent rule. Such are new and illegal principles which lack for fair notice.

Erickson's standard of evaluating a marked stone before accepting it, and sometimes rejecting it,
matches the standard of the Board, see the last paragraph on page 16 of the Findings of Fact (R.
237). It also matches the 2009 BLM standard of using the best available evidence at §5-10 & 11,
see Erickson Exhibit "Z-1 0". It also matches the Standard of Care for surveyors operating in the
area as seen at Jeff Lucas' Ex. 40: page 10, second paragraph, Steve Wellington Exhibit Z-1,
Matthew Mayberry Exhibit Z-2, and Pete Ketcham Exhibit Z-3. The Board's expert witness
impeached himself on this point at Tr. 268:3-24. Also see Conwell v. Allen, 519 P. 2d 872 - page
385.

An example ofBLM applying §5-10 and rejecting a stone is the Sl/4 comer of Section 36, T33N,
R3E, B.M., ten miles to the north of this project. Here Edwards, Erickson and the BLM all rejected
a marked stone because the markings were too fresh and the stone was the wrong size and shape
(see Erickson Exhibits A & B).
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Continuity: The Board also acted unlawfully in claiming a standard of care requirement for
continuity among retracement surveyors (see Tr. 265:17-19; also Tr. 124:2-21), meaning that the
next retracement surveyor must confirm what the retracement surveyor immediately preceding did.
Of course, what the "original" surveyor did is unchallengeable, but in 1977 Carl Edwards was a
retracement surveyor, not the original 1873 surveyor. The expert witness impeached the Board on
this point at Tr. 268:21-269:7.

The following are examples of justified questioning of the preceding retracement surveyor:
1. A careful viewing of the marks on the Carl Edwards stone, as seen in Ex. 50, reveals two marks
typical of GLO markings on stones, however, unlike what we see in this picture, in the Grangeville
area we expect 130 year old notches to be rounded on the bottom and the top; rounded due to
corrosion of the iron rich basalt. Ex. 50 shows sharp notches indicating recent activity.
2. Also, one notch is smaller than the other, which is not typical of GLO markings.
3. Further, the larger notch has a faint groove leading into it which could not have been made by a
chisel but could have been made by a farm implement called a disc harrow.

Welfare of the Public: To a land Boundary Surveyor, the quintessential example of protecting the
welfare of the public is to find and perpetuate the original location of a comer. In rejecting the Carl
Edwards stone and correctly resolving the original position of the southwest comer of Section 24,
Erickson has upheld the standard of care and protected the welfare of the public. The Board
abused its discretion when it disciplined Erickson for non-continuity.

The greatest failure of the Board was its failure to apply the BLM's §5-10 in reconciling all the
evidence. At thirty plus places in the Transcript, Exhibits and Record, the location of the Stony
Point School (Ex. Sa. I: page 5 & 8) and the 1946 aerial photo (Tr. 273: 1-5) were addressed.
Erickson also referred to these in his Survey Report (Ex. 17c.1 ). Also mentioned in the above
references were the 1909 County Survey and stone (Ex. 48 & 49) that verifies the Stony Point
School tie within one foot. Erickson used all of these to resolve the original location of the SW
comer of Section 24, but the Board ignored them. The Board and the Edwards should have used
these elements because they render a clear, convincing, confirmed and relatively precise position
for the SW comer of Section 24, 272' south of the Edwards stone.
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The advantage of the County Survey Stone over the Carl Edwards stone is that the CS stone is
clearly and deeply marked, the marks are all there, the marks cannot be mistaken for plow marks,
the stone is upright, secure and undisturbed (see Erickson Exhibits U-W). There are two County
Surveys tied to that stone, a 1909 and a 1911 survey, and they confirm that the CS stone is still in
its original position.

Another example of the Board's failure to apply BLM's §5-10 is the failure to analyze all GLO
bearings and distances. Edwards and the Board are fixated upon the fact that the Edwards stone
matches the GLO call of one mile north to the recovered NW comer, but they fail to note that the
Edwards stone does not match the GLO call of"due east" to the recovered SE section comer. To
match the "due east" call the Edwards stone would need to be 269' further south, very near to
Erickson's monument. Here we have an ambiguity in the 1897 GLO survey. In any attempt to
resolve the ambiguity, an experienced retracement surveyor will compare all of the GLO calls to
field conditions, not just to the one that best fits his favorite position. Mr. Elle is in agreement with
this, see cross at Tr. 268:21- 269:7, where we read:
Erickson: Was I remiss, below standards ofpractice, because I viewed the bearing

as important as the distance?
Elle: You are trying to review the evidence, I don't know that that's remiss.

Capricious = de novo: In all this the Board has been arbitrary and capricious. In their November

ih, 2011 minutes the Board stated that "... The work included locating a previous corner which was
apparently located incorrectly previously by Carl Edwards and others." Swapping ends, in the
Complaint of October 28, 2015 the Board stated that the Carl Edwards stone is the original comer
(R.11 :line 1). Changing course again, in the Hearing the Board's witness acknowledged that
Erickson's solution was within the standard of care (Tr. 268:21-269:7). Bouncing back and forth
like a tennis ball, in the August 17, 2016 Finding of Facts (R. 240) the Board revoked Erickson's
license for not using the Edwards stone.

Such capriciousness justifies review de novo (Woodfield

v. BD., page 1055).

2. Unfounded Methods: As justified by the 2009 BLM Manual §5-39 and 7-56, Erickson used
the reference distance of South 272' from the 1915 school deed to set his SW Corner of Section 24.
The Board was in error and malicious to reject as "unfounded" this millennial old method of
restoring a point, the reference point method, or as the BLM calls it, "single point control". Single
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point control is sometimes justified when all direct evidence has been lost. The School property's
272' one point control is from the 1915 school deed at Ex. 52 and is vastly preferable to
proportioning east-west over 3,957' on the broken boundary method, which is what would have
had to have been used if the school location had not been found. (Conwell v. Allen page 385)

3. Erickson Changes His Mind -Twice: The Board acted contrary to common law when it
disciplined Erickson for responding to new evidence by changing his mind (see §II & IV of
Yellowstone v. Burgess). The new evidence was in the form of the 1946 aerial photo showing the
location of the school property (Ex. 17c.1 ). Correspondingly, no statute or rule requires that a plat
be filed for each step of a survey resolution, and good thing too because it is not unknown for those
steps to make a circle and return to where they began, as these steps did in this case for both
Erickson and Wellington.

At recross at Tr. 284:8-15 expert witness, John Elle, acknowledged that intermediate steps in
resolving survey issues need not be memorialized with a survey plat or report. At Tr. 320 Mr. Elle
acknowledged that there can be legitimate differences of opinion as to what the best evidence is.
In the third paragraph of the Finding of Pact (R. 240) there are associated charges that Erickson
said his "opinion was erroneous", and Erickson "asserted that his survey report was bogus". The
Board is in error because in none of Mr. Erickson plats and reports can these statements be found.

4. Turmoil. The Board was arbitrary and capricious when it stated that Erickson caused the
turmoil and removed his license for it. Six different positions for the SW comer of Section 24, and
the resulting turmoil, is evident in records dated 1902, 1909, 1921, 1963, 1977, 1995 and 1996 (see
Erickson Exhibits C-.E). At Tr. 326:15-16 the Board's Executive Director stated "Before Mr.

Erickson was hired (2010), these disputes existed." This is further evidenced by the 2009 Walker
v. Hoiland case. Turmoil is particularly evident after Carl Edwards 1996 Record of Survey #S1177 (Ex. 3. 7) placed the south line of Section 24 out in the middle of the Walker's field, resulting
in Walker v. Hoiland. The same can be said of Hunter Edwards 2001 Record of Survey #S-1920
(Ex. 13.1).
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This case is complicated enough, but there being a client who wandered off in search of
impressionable surveyors who would do her bidding is a wild card for the Court. Determining who
has the high hand for that street is nearly impossible because the most lmowledgeable and capable
surveyors are not setting at the table. Consequently, Erickson and Wellington's properly reestablished SW comer of Section 24 is not even in play in Walker v. Hoiland. Just the same,
Erickson did not cause the turmoil.

Such issues, and the resulting litigation, almost always end with a disgruntled party, turmoil if you
will, even acrimony (See Curd v. Kentucky, bottom of page 308). Disciplining a boundary
surveyor every time there is a disgruntled party is like disciplining the opposing attorney every
time someone loses in court.

5. Farm Implements v. Basalt Stones: The Board is grossly in error and arbitrary to claim that:

"The stone is made of basalt and is unlikely to have been marked by an implement running over
it ... " (R. 239, line 12). Farm implements have been marking basalt stones in the Grangeville area
for 150 years. Such are the bane of Land Surveyors, and only surveyors from out of the area would
think otherwise. See Attachment "F", and e-mail dated 2-23-10 which reads in part: "Both

Edwards surveyors (Carl and Hunter) are busy running around in our upper field looking at rocks
and taking pictures of rocks that have been hit by a plow and calling them marked GLO stones.
My brother was floored when this happened because he witnessed them doing this and heard what
they said. He wanted to know what a GLO rock was?" (Note: All stones in this area are Basalt)

6. Ball Examination Survey: The Board proceeded illegally and exceeded their authority in
disciplining Erickson for not routinely researching GLO Examination Surveys and this because
Examination Surveys have no standing and do not attach to the face of a patent. It was not
intended by the GLO/BLM that such surveys were ever to be seen by the public, as evidenced by
their not being available in the "public rooms". The Board is in error in fact because there was
nothing to be learned from the Ball survey that wasn't in the Shannon survey.

As reported in the various GLO Annual Commissioner's reports to Congress, the GLO investigator
typically only visited a few of the easy comers and lines, seldom measured lines, and always gave
favorable reports in order to curry return favors from the other surveyor when it became the
Investigator's tum to be investigated. A good example of this is an account from about 1900,
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appearing in the local newspaper for Pierce, Idaho, of an Examination surveyor returning from
checking on township surveys to the north. He announced to the populous what wonderful surveys
they were and that the populous was going to be well served by them. In 2016, those surveys are
not so hot, brother.

7. Mr. Erickson did speak to Mrs. Hoiland but did not incorporate her statements into his survey
because her statements were self-serving in on-going litigation and was gathered after the
controversy began and thus are not acceptable (I.R.E. 803(20). For example, Mrs. Hoiland's
testimony awards herself a 100' wide swath of hay field that she and her family have never
possessed and still do not possess. The Board proceeded unlawfully and in apparent malice.

A flawed practice of the Edwards in gathering testimony is to escort a witness into the field, poison
her mind by first showing her the proportionate point, and then asking, "Isn't this about where you
think the comer is?" I've witnessed both BLM and Carl Edwards do this, and the courts frown
upon such testimony. Erickson looks with a jaundiced eye upon any of Edwards' witnesses.

8. Hwy Map - Highway Engineers "guess and go". The Board is in error to state that the 1920
Bureau of Public Roads plan (Ex 14.1) accords with the Edwards stone. Even if it did, which it
doesn't, the reliability of such Engineers on property issues or section line issues is next to nil, and
that is as true now as it was then. The 1920 Bureau of Public Roads plan shows the Section comer
to be at the southeast comer of the school property. For clarity see Erickson's Exhibit "H" where
the upper-right red circle is the 1920 Hwy version of the SW comer of Section 24. The pink circle
is Carl Edwards stone at the southwest comer of the school property (see Erickson Exhibit "J").
While they are both erroneous, as evidenced by the School deed (Ex. 52), that doesn't mean they
are at the same point, they are actually 104' apart.

Equally in error is the Board's statement that Erickson failed to find and use the 1920 plan.
Erickson's use of the Hwy drawing can be seen in Ex. 3.2: pages 1&5. Erickson not only used the
1920 Hwy Drawing (see Tr. 307:23-308:2), it was his team who found it in the National Archives in
Seattle and distributed the drawing to the other surveyors. Erickson proved this at Tr. 307:12-308:2
by showing that his handwriting was upon the copy that the Board used at Ex. 14.1, the same
document that the Board said Erickson was a slackard for not finding and using. After careful study,
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Erickson found that the 1920 Hwy drawing had nothing to contribute to the resolution of the original
SW Comer of Section 24, except to negate the Carl Edwards stone.

9. G.H.D. Property: Because Erickson's use of the G.H.D. deed can be seen in the Board's exhibit
Ex. 3.2: pages 1 & 5, the Board proceeded unlawfully and in apparent malice to remove Mr.
Erickson's license because "he did not appear to even know about the (GHD) deed let alone use it"
(R239:bottom of page). Mr. Erickson did use the deed and found that it negated the Edwards stone.

The Board is further in error to state that the GHD 1967 survey accords with the Edwards stone.
The location of the G.H.D. property was tricky business, and had been unknown until Erickson
preliminarily located it in 2011. In 2011 Erickson utilized the BLM' s 2009 broken boundary
method at §7-54 and Figure 7-10 on page 177 (see Erickson Exhibit Z-9). Erickson utilized closely
conforming fence lines and roads to the west, north and south. Once the location of the GHD
property was known, then the location of the GHD' s SW comer of Section 24 followed. The GHD
section comer position is perpetuated by an old fallen down fence comer rock buck, and is shown
on Erickson Exhibit "H" as the lower-left red circle, which is about 90' southwest of the Edwards
stone.

10. Wl/4 stone Sec. 25. Because the west line of Section 25 is a closing line and thus by law
cannot effect the location of Section 23 or 24, making this irrelevant (Tr. 40:9-11) (see §7-41-+ 749 of the 2009 BLM Manual of Surveying Instructions). The Board proceeded unlawfully to
discipline Erickson for failure to find and utilize the newly discovered Wl/4 comer of Section 25.

Even if the west line of Section 25 wasn't a closing line, the reasoning used by Edwards and the
Board is no more relevant than claiming that the NW comer of Section 24 is too far north by 240'
as evidenced by the line between the NE and Nl/4 comers. The latter would then "prove" that the
Edwards SW comer of Section 24 should be at least another 240' south, very near to the
Erickson/Wellington survey. Either reasoning is fundamentally lacking in nearby direct evidence
of the GLO surveys and instead utilizes GLO evidence 2800' distant, and violates common law as
typified in Conwell v. Allen, page 385: "The main purpose of a resurvey is to rediscover the
boundaries according to the plat upon the best evidence obtainable... " By contrast, the Erickson

and Wellington solutions utilized two sets of existing nearby evidence supported by ancient
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records, whose results are in agreement within one foot. Erickson's control (school property) is
only 272' distant and Wellington's indisputable 1909 I/16 th comer evidence is only 1045' distant.

Besides it being an insertion (it did not appear in the Complaint) the Board is in error to put so
much importance on Hunter Edward's claim at the West ¼ comer of Section 25, and this because
the Board's and Mr. Edwards' claims are rebutted by General Note #2 on Pete Ketcham's May
2016 Record of Survey #S-3 390 (see Erickson Exhibit Z-3)

11. U nrebutted: The Board is in error because this charge was rebutted in Erickson's "Answer" (R
39-40); at cross at Tr. 237-238; 258-260; 264-276; and 304-308. Also, at Tr. 284:8-15 the expert
witness, John Elle, acknowledged that intermediate steps in resolving survey issues need not be
memorialized with a survey plat or report

12. The Board was maliciously in error to claim that Erickson did not follow the BLM Manual (R.
240: line 8). Here the Board is in error again, for Erickson can justify all of his determinations with
chapter and verse from the BLM Manual, as can be seen throughout this brief.

13. Statute of Limitation. See Defense #4 of "A" above.

14. Standard of Care: See Defense #3-6 of "B" above.

15. Topo Calls: Though GLO topography calls should always be taken with a grain of salt, the
Board and Carl Edwards proceeded unlawfully and exceeded their authority when they ignored
topo calls entirely. Actually, the topo calls appearing throughout the 1897 GLO Shannon survey
(Ex. 9.c.2) are quite good, adding credence to the topo call at the SW comer of Section 24 (Ex.
9.c.2, page 20, lines 5-12). This topo call reports that the section comer is 398' south of the top of
an east-west ridge and 150 feet below it. The Erickson/Wellington monument is 400'± south of the
ridge and 60' below it. Contrarily, The Carl Edward's stone is only 140' south of the ridge and 14'
below it. Had the Board and Edwards given even a cursory review to the topo calls, the Edwards
stone would never have been accepted as the SW comer of Section 24.

16. The Board exceeds its authority when it attempts to discipline any surveyor "for violating the
BLM Manual", for several reasons:
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1. The BLM manual was written for Federal original surveyors, not for State re-tracement
surveyors ( § 1-7);
2. The BLM manual is not law. See State ex rel. Evans v. Barnett, page 441: "The BLM
manual and the BLM circular... are not statutes - even though the Court ofAppeals appears to
have treated them as statutes"
3. Michael Kane, counsel for the Board, acknowledged at Tr. 282:13-17 that LC. 31-2709 does
not adopt the BLM Manual as controlling upon Idaho Surveyors, and this because, in the words
of Marvin Erickson v. Idaho Bd, "The real character of a written instrument is to be judged by
its contents and substance, not by its title". In the case of LC. 31-2709 only the title says that
Idaho surveyors must conform to the BLM Manual. Indeed, State v. Barnett is all about not
conforming to BLM's "Beyond a Reasonable doubt". At State v. Barnett, page 440 we read:
"However the manual has never been adopted as a rule of civil procedure in the courts of this
state. " It appears that in Idaho the BLM Manual is an orphan, controlling neither surveyors nor
courts.

PLEA:
Because the Board exceeded its authority, and had violations of due process, abuse of discretion,
illegal and malicious procedures, of time limits, and use of new and illegal principles against Mr.
Erickson, Erickson prays that the charges of "G" be reviewed de novo and reversed.

AUGMENTATION of Associated Maps, Drawings and Exhibits as Permitted in Land
Boundary Disputes as per I.A.R 35(g):
Erickson Exhibits "A" -"N", "S"-"W" and Z-3, Z-9 and Z-12.
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H. Count Four, Paragraph 24.a and 24.b. (Redundant with Items C & B above) (R. 241)

VIOLATION: IDAPA 10.01.02.007.01 "Reports, Statements or Testimony. A Licensee shall not
commit fraud, violate the standard of care, or engage in deceit or misconduct in professional
reports, statements or testimony. He shall, to the best of his knowledge, include all relevant and
pertinent information in such reports, statements or testimony. "

FINDING: Badertscher's Fence and Grangeville Highway District Property: " .. .first, stated
that neighbors of the Walkers engaged in encroachment by building a fence on Walker land, and
second by failing to show the lands of the Grangeville Highway District in his record ofsurvey. "

DEFENSE: See defenses in Items "B" & "C" above.

PROLOGUE
A jurist, upon seeing the Board's 2015 Complaint and 2016 Finding of Fact, commented that these
documents appeared "vague for voidness". Indeed, each of the above remaining charges were
based upon new and illegal principles. The appellate court should not be surprised if none of the
complaint items A-H survive further review, for this is just what Erickson told the Board in his
Answer at R. 36-58 on January 15 th, 2015 and was the basis for his Motion to Dismiss, see R. 6167. Instead of checking these things out, the Board, in a cloud of self-delusion, failed to hold
evidentiary hearings and cancelled the Prehearing Conference (see IDAPA 04.11.01.510-513 for
the stated purpose of Prehearing Conferences). Incidentally, the dismissal of 37 items in the
Finding of Facts was made without the benefit of Erickson's testimony, motions, or presence. How
many of the surviving six charges would have been dismissed if Erickson had been medically able
to remain at the hearing and give testimony? Undoubtedly, all of them.

Where does the SW comer of Section 24 belong? By the preponderance of evidence it belongs at
the Erickson/Wellington monument.
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CONCLUSION

The Idaho Board of Licensure of Professional Engineers and Professional Surveyors (Board) was
created and is regulated by various and sundry Idaho statutes and rules. The Board has the charge
and ability to write their own statutes and rules. The Land Surveyors licensed thereunder are
regulated by various and sundry statutes and rules.

FREEDOM OF THE PRESS AND POLITICAL OPPOSITION
Erickson's political belief is that the Board is much too cavalier in altering rules that have guided
surveyors in Idaho for 120 years. In speaking with fellow surveyors at the Lewis and Clark chapter
of the Idaho Society of Professional Land Surveyors (ISPLS) Erickson finds that most are in
agreement on this point, particularly at the October 2014 effort by the Board to remove the
boundary experience requirement from licensure. A second point is the requirement, new in 2015,
to place monuments at all angle points of easements. Later, because they didn't understand what
they were doing in the first place, the Board had to retract their easement rule (see
https ://ipels.idaho.gov/search.html, second paragraph). New for 2017 will be a requirement for the
setting of monuments at all 1/16th comers, a requirement that will more than double the number of
monuments and Comer Records. We can look forward to another retraction from the Board for
doubling the cost of a typical land boundary survey with no additional value to the client. So much
for protecting the welfare of the public. "They didn't understand what they were doing. " If the
Board isn't careful, these words will be the epitaph on the tombstone of our profession.
In the November 14th , 2014 issue of the American Surveyor Magazine Erickson elected to use his
pulpit as a journalist to oppose the Board's effort to remove the boundary experience requirement.
Erickson has been published 17 times in the American Surveyor Magazine, making the front cover
5 times and he and his wife are listed as contributing writers in the credits of that magazine. See
http://www.amerisurv.com/PDF/TheAmericanSurveyor Erickson-FoxGuardingHenHouse NovDec2014.pdf.

On November 19 th , 2014 the Board and ISPLS exchanged e-mails, hatching a plan to blindside
Erickson and show the world that Erickson is a hog that needs a hug. See Attachment "C".
On November 25 th the entire board (eight working days after the article was published) approved
the rejuvenation of a frivolous but malicious non-affidavit that had been hanging fire for 3 ½ years
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because it was groundless and was involved in litigation. This was the Mrs. Badertscher complaint
of February 2, 2011. By altering the preliminary finding from favoring Erickson to favoring
Edwards, the Badertscher complaint made an awkward but convenient vehicle for silencing the
Board's chief political critic. In keeping with their blind-side scheme, the Board failed to mail a
copy of the order to Erickson; Erickson did not receive a copy until May 18th , 2016. If you follow
this link https://:pels.idaho.gov/minutes/Minutes 11-11.pdf you find on page 2 that in November
2011 the Board believed that Erickson was correct.

Erickson was indeed blindsided by a Stipulation and Order (R. 436-442) on May 22, 2015, and an
accompanying letter stating that ifhe didn't send them $250.00 (which the Board gets to keep) they
would get him with a much larger fine and a suspension of license.

INSTANCES OF ATTACK ON FREEDOM OF THE PRESS:
2. See Attachment "E": The July 9th , 2015 e-mail from the Board which reads in part, "I have

attempted to resolve the matters addressing violations ofIPELS statutes/rules with you, and frankly
it is not a significant issue. " He might have added, "Just sign this little ole stipulation order, then
you cannot get published anymore, and we will all be so very happy. "

3. In the Complaint, paragraphs 25.d, 25.f, 26, 28, 29, a $5000.00 fine and a 3 year suspension all
chill Freedom of the Press. Included is this comment: "26. Erickson disparaged other licensees

(at a) presentation to surveyors in another state (found online) - 'submitting to an Engineer
because he is also a measurer is like a Doctor submitting to a Butcher. ' " If they weren't
Engineers in Surveyor's clothing their take would have been quite different.

4. The Board's specific response to Surveyors & Doctors can be read at Tr. 401-402:
Mr. Simila (Complainant) (beginning line 9): And I don't see value in a licensee, and value to

the profession for a licensee continuing in that kind ofpractice. And the fact that it came out
in public in a few instances cited in this case, leaves, in my opinion, that he has violated this
rule.

Mr. Wagner: In your mind, does this rule, and how it's applied, could that have a chilling

effect on the ability of a licensee to express his opinion ... on an issue or matter in a public
forum?
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Mr. Simila: What I was trying to (do is) build a case here ... that this individual has egregious
infractions. And I wanted to bring in as much evidence to demonstrate the egregiousness of
that action as I could. If others are as cavalier as Mr. Erickson is, then yes, they might.

(Here we see the origin of the "shotgun approach" used in the complaint. If you can't do
quality, do quantity. If you can't dazzle them with your brilliance, baffle them with your BS.)

5. The Board stonewalled Erickson's attempts to get copies of the Board' s communications so as
to investigate the Board's intentions as regards violating Erickson's right to Free Press. See
Erickson Exhibit Z-12.

6. See Attachment "D": July 8, 2015 e-mail from the Board which reads in part, "We would also
require a retraction/apology for your public comments regarding your former client and some of
the quoted comments in a recent article that continue to put the profession in a negative light. "

How did the Board come to adopt this Mormon Star Chamber apology requirement? I've attended
a few of these. See page 17 of the Board's 2016 Winter News Bulletin,
https://ipels.idaho.gov/newsletters/NEWS58M.pdf for a picture of the Mormon Idaho Falls Temple
in the Board newsletter.

PURPOSE OF THE CASE:
The obvious purpose of the Stipulation and Order was not to extort $250.00, the Board's crime was
much worse. The Board knew that if Erickson consented to any discipline, no matter how trivial,
that would be the end of Erickson's writing and lecturing career.

This case is not about the six remaining charges out of 49, which six are just as sophomoric as the
other 43 , this case is about stopping Erickson's opposition to the Board legislative attempt to mess
up the statutes and rules. This case is about stopping Erickson, no matter what it takes.

Because 40% of American workers are licensed under some agency, this case is not about a
surveyor leaving "preliminary" off of a non-signed, non-sealed document, and it is not about the
extent that information is incorporated by reference. This case is about whether a citizen of the
United States can oppose a government agency in the press, and survive to write about it, or must
he kiss the Bishop's ring to survive at all.
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PRAYER
This Prayer incorporates the prayers in the Issues Presented on Appeal and the six prayers in the
Argument of this Brief. Erickson prays for relief in the following order of preference:
1. An investigation to determine violation of Freedom of the Press (1 st Amendment):
A. Discovery of the Board's communications about this case, and
B. Discovery of the John Russell investigation.
Ifthere is a finding of a violation of the US First Amendment's right to Freedom of the Press then
Erickson prays for a complete reversal without remand.
2. Ifthere is a finding of a violation of the US 5th & 14th Amendments Erickson prays for a review
de novo and reversal without remand.
3. If there is a finding that IDAPA 10.01.02.002 and LC. 54-1201 are unconstitutional because they
contain a required incorporation of the term and practice of "privilege" in the surveyor's role,
which contravenes Board of Regents v. Roth, Tuma v. Board of Nursing, Erickson prays for
reversal without remand.
4. Erickson prays that for each finding in this Brief where the Board was in excess of statutory
authority, made upon unlawful procedure, not supported by substantial evidence, arbitrary,
capricious, or abused the process, should yield a reversal of that part of the Finding and Order. If
no charges survive, Erickson prays the Court to reverse the Order entirely without remand. Failing
that, Erickson prays the Court to consider the following as the Honorable Court deems appropriate:
A. Has the Board's misconduct incurably infected the prosecution?
B. That the order be reversed and a new trial be ordered to accord Erickson his due process
rights to provide evidence with the following stipulations:
a. That the new Complaint be simple and concise;
b. Evidentiary hearings be held;
c. A Preliminary Hearing be held before trial;
d. The hearings be conducted by an employed, disinterested Hearing Officer;
e. An admonition that the Board must respond to Erickson's discovery requests;
f. All hearings to be held at the Idaho County Court House, which is only four miles

from the place of interest.
C. That the Order be reversed with remand.
D. That the case be remanded for the taking of additional evidence with a stay pending
hearing and appeal.
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TABLE OF ATTACHMENTS:
Attachment "A"

e-mail Erickson - Board requesting interpretation of rules.

Attachment "B"

Idaho Statesman, June 24, 2016: 215 Soccer teams (and no hotel rooms)

Attachment "C"

e-mail Board - Society - Freedom of the Press and Hog needs a Hug.

Attachment "D"

e-mail Board - Erickson - Freedom of the Press

Attachment "E"

e-mail Board - Erickson, Complaint not a significant issue.

Attachment "F"

February 23, 2010 e-mail discussing basalt stones marked by plow

I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge.

DA1ED this 23th day of January, 2017
CHAD R. ERICKSON, pro se

ChadR. Erickson L-7517
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VERIFICATION

STATE OF IDAHO
County of Idaho

)
) ss.
)

Chad Erickson, being first duly sworn, deposes and says:
That I am Chad R. Erickson, the Respondent in the above-entitled action; that I am
over the age of 18 and competent on the matters stated; that I have composed the above
3rd Corrected Brief For Judicial Review and know the contents thereof; and I certify that
the same is true of my own knowledge except where indicated otherwise.

I certify and swear, under penalty of pain and perjury, that the foregoing is true
and correct.

Chad R. Erickson
SUBSCRIBED AND SWORN to before me this 23th day of January, 2017

NOTARY PUBLIC
Residing in Kamiah, Idaho
My Commission Expires May 25, 2017
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CERTIFICATE OF SERVICE
The undersigned, a resident of Idaho County in the State of Idaho, hereby certifies that on
the 23th day of January, 2017, he caused a true and correct copy of the foregoing document to be
served upon the following as indicated:

Original:
Idaho CountyDistrict Court
320 W. Main
Grangeville, ID 83530
Facsimile :208-983-2376

_LUSMail
Facsimile
_ _ Hand Delivery
Email

Michael J. Kane
Michael Kane & Associates, PLLC
1087 W. River Street, Ste. 100
P.O. Box 2865
Boise, ID 83701-2865

US Mail
Facsimile
_ _ Hand Delivery
_x_ Email: mkane@ktlaw.net

Mr. Keith Simila, P.E.

_!_ US Mail
Executive Director
Idaho Board of Licensure of Professional
Facsimile
Engineers and Professional Land Surveyo!§__ Hand Delivery
_x_ Email: keith.simila@ipels.idaho.gov
1510 E. Watertower Street, Suite 110
Meridian, ID 83642

Chad R. Erickson
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-l'ATTACHMENT "A" I

.,.-.._

Chad Eri ckson <eri cksonl andsurveys@gmail.com >

Informal Request 1
2 messages
Chad Eri ckson <ericksonlandsurveys@gmail.com>
To: "Michael J . Kane" <mkane@ktlaw.net>, Kirlan Naylor <kirt@naylorhales .com>
Bee: Chad Erickson <ericksonlandsurveys@gmail.com>

Fri, Feb 5, 2016 at 2:03 PM

As an informal request I am in need of the following information:
1. Does the Idaho Board of Licensure of Professional Engineers and Professional Land Surveyors have
interpretations of their rules , as set forth in IDAPA 10.01 .02.003? If so please send me a copy of them.
2. Has the Idaho Board of Licensure of Professional Engineers and Professional Land Surveyors adopted court
procedure rules other than the Idaho Rules of Administrative Procedure of the Attorney General ,IDAPA
04. 11 .01? If so please send me a copy of them .
Chad Erickson
eri cksonlandsurveys@gmail. com
928-575-5710
Chad Erickson <ericksonlandsurveys@gmail.com>
To: "Michael J. Kane" <mkane@ktlaw.net>, Kirlan Naylor <kirt@naylorhales .com>

Sat, Mar 5, 2016 at 11 :12 AM

I have not yet received a response to this request.
[Quoted text hidden]

3rd CORRECTED BRIEF FOR JUDICIAL REVIEW 74 of 84

602

- --------------~~

M Gmail

!ATTACHMENT "B"

I

Chad Erickson <ericksonlandsurveys@gmai l.com>

Idaho Statesman Document
1 message
NewsBank - service provider for Idaho Statesman Archives
<idahostatesman@newsbank.com>
To: ericksonlandsurveys@gmail.com

Sat, Dec 3, 2016 at 10:07
AM

Idaho Statesman, The (Boise, ID)
Idaho Statesman, The (Boise, ID)
as provided by The McClatchy Company
June 23, 2016

Four Idaho soccer teams left as Far West moves into knockout rounds
Author: Michael Lycklama, Idaho Statesman
Section: soccer
Article Text:
After starting the week with 215 teams, the US Youth Soccer Far West Regional tournament has eliminated more than
half of its teams after an off day Thursday, and quarterfinals in the U-13 through U-18 boys and girls groups begin Friday
at the Simplot Sports Complex in East Boise.
Four Idaho teams remain in the hunt for the state's second regional title. The Idaho Rush U-18 boys take on Crossfire
Oregon at 8 a.m ., followed by the FC Nova U-18 girls at 10 a.m. against New Mexico's Rio Rapids.
The lndie Chicas U-13 girls face So Cal Blues at 10 a.m. , and the Boise Nationals U-16 girls wrap up Idaho's day at 2
p.m. vs. Utah's La Roca.
Championship matches follow Sunday, except for the U-19 girls division, which awards the title of its four-team
tournament Friday.
Copyright (c) 2016 The Idaho Statesman, All Rights Reserved.
Record Number: 201606230001 KNRI DDERI DSTATES _f8e 753a73ddb91 b6885b3db7f78e22d2
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IATTACHMENT "C"

From: Nathan Dang [mailLo: naLhan@accuratesuiveyors.com]
Sent: Wednesday, November 19, 2014 1:41 PM
To: Steve D. Staab
Cc: Glenn Bennett; Rodney; Tom Ruby; Bob Jones; Bruce Smith; Clint Hansen; George Yerian; ISPLS OFFICE; Jeannie Vahsholtz; Jeremy Fielding; John Russell; Katy Dang; Mitch Christian; Rob
Stratton; Steve Frisbie; Thomas Taylor; Tyson Glahc; cl lc@ae-cng.com; Keith Simila; Jim Szatkowski
Subject: Re: FW: AmeriSuiv Today: New issue; A Trifecta Equals a Perfect Storm?

All,

Thanks for the comments and discussion. I put forth the idea for a rebuttal to Mr. Erickson's rant on a request from Keith Simila. I think there is merit in expressing our
opinion and I think it can be done with grace and dignity.

Nate

On Wed, Nov 19, 2014 at I :25 PM, Steve D. Staab <sdstaab@Icsc.edu> wrote:
I agree 110% with Mr. Bennett and in his last sentence that is what we are trying to do by inviting all local surveyor's to our meetings. At least they show up the majority oftbe
meeting' s while our members are hit and miss . I want them to know chat. to paraphrase our Pres ident, ·'we aren't smart enough to know what we need" . We also know if there is
opposition out there Lo ow· ideas and think about combatting them.
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From: Glenn Bennett [mailto:gbennctt@civilsurvey.net]
Sent: Wednesday, November 19, 2014 12:l 7 PM
To: Rodney; Tom Ruby'; 'Nathan Dang'
Cc: 'Bob Jones'; 'Bruce Smith'; 'Clint Hansen'; 'George Yerian'; 'ISPLS OFFlCE'; 'Jeannie Vo.hsholtz'~ 'Jeremy Fielding'; 'John Russell'; 'Katy Dang'; 'Mitch Christian'; 'Rob Stratton'; Steve D. Stanb ;

'Steve Frisbie': 'Thomas Taylor': 'Tyson Glahe'; elle@ae-eng.com; 'Keith Simila': 'Jim Szatkowski'
Subject: RE: FW: AmcriSurv Today: New issue; A Trifccta Equals a Perfect Storm?

I agree: 10011 ,1 with Rodney.

ro 4uolL' Curt Sumner from earlier Ill the week .. It nen.~r pay.., to get down 111 the mud w11h

j

pig. 'lou only gel dirty and lhe pig loves

tt."

I bdie\e \lr.

Enck~nn ts "L"cking attcnIIon (maybl' he wa:-.n·1 hugged enough ~s a child) ;ind hopes tr, gcncrak~ a reaction or rc!->pons,.: . 1 think our oh_1crtivc:-. arc bL'ltl.!r met ifwc notL" his ohkct1rnh
and be prcpan..'d to Lkfrnd our k·g.1slation before the lcgi~laturc at the proper timi.:. \Ve ~hould also con tinue to cducat\.' oth("r surYcyors and our kg1sbtor~ <.1f1 wha1 we arc trying to
aL-compl1sh with th..: lcgis lat1011. lf\Vl.' do It pror,crly. !he; \'-.' Jll si:..: tv1r. Frick~on for \\"hat hi.: is . I bi.:li1.;Yc that 1fwc respond hl him \\Twill only tip our ham.I and gl\c him timi: lo
orcaniLC

:1

rcbu!l~d

or his 0\\ ll.

Keith has already commented on how the IBPE&PLS is discussing how to address the ··boundary surveying" portion of the experience requirement sol won' t reiterate it. However. I
will add that the Board takes their job of evaluating and the granting of licenses to individuals very. very seriously. We generally have 10 or 15 non-standard applications to review at
each meeting and will spend the better part of a day doing so. Some have been denied or continued because of deficiencies in education or experience. Others have been asked to
appear before the Board or phone in for interviews to gain a better understanding of their credentials. I would expect no difference in how surveyor applicants were reviewed should
the proposed legislation pass . If an applicant was heavy in construction or mapping surveys and showed a minimal amount of actual boundary surveying, l would expect the Board to
deny or continue until they have demonstrated that they have acquired tbe necessary experience .

Brue Smith's earlier comment was spot on. This legislation brings what die vast majority ofus are already doing in our practices under the umbrella of land surveying. With this
change "land surveying" will no longer just refer to boundaries, it will include everything we already do. We will need to adjust our thinking about a Land Surveyor is .

I have also heard comments over the past few months that this legislation w ill increase liability to surveyors because it brings mapping, construction staking, etc . under the wing of
land surveying. In my opinion, this is incorrect. If you are doing this type of work now, you have already assumed the liability and it is attached to you whether you like it or not. If
you think this isn't so. go stake some curb wrong and have it tom out and replaced or produce a topo drawing that is incorrect and quantities are wrong based on what you provided. l
guarantee you that your client and their attorney will beg to differ.

To sum it up, I think our best strategy is to take advantage of every opportnnity to educate fellow surveyors and our legislators on what tbe proposed change rea lly is and what it will
do. We should also be prepared to appear before the committees to rebut and defend any objections to the proposed legislation.

Glenn Bennett, PLS

From: Rodney [mailto: rodney@diopa-ageomatics.com]
Sent: Wednesday, November 19, 2014 11:44 AM
To: 'Tom Ruby'; 'Nathan Dang'
Cc: 'Bob Jones'; 'Bruce Smith'; 'Clint Hansen'; 'George Yerion'; Glenn Bennett; 'ISPLS OFFICE'; 'Jeannie Vahsholtz'; 'Jeremy Fielding'; 'John Russell'; 'Katy Dang'; 'Mitch
Christian'; 'Rob Stratton'; 'Stephen Staab'; 'Steve Frisbie'; 'Thomas Taylor'; 'Tyson Glahe'
Subject: RE: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?

I understand first reaction is emotional but may I suggest we be patient before we jump into a fight that has no merit.

One man's opinion (and it is just that) does not detract from the overwhelming support for this issue.

The article is full of misunderstanding, uninvolved / uneducated opinion and theatrical hearsay.

The arrogance of Mr. Erickson is obvious. His assumption that a judge would be concerned whether the expert witness has read American Surveyor or subscnbes to the philosophy of
Jeff Lucas is laughable.

I would be interested to know if be is a paid member ofISPLS? Does he attend our conferences? For me, the first qualifying condition to have an valid opinion on any issue is to be
involved witb the organizations that the issue impacts .

I think we should expect some opposition. That is natural. However the score is still: ISPLS Members (125) infavor and outsiders (1) opposed.
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Rodney Burch PLS

I>IC>P'rRA.

www .dioptrngt:omatics.com

4737 Afton Place, Ste. B
Chubbuck, ID 83202
Office: 208-237-7373
Fax: 208-238-3385

From: Tom Ruby [mailto:TRR@JUB .com]
Sent: Wednesday, Novernber 19, 20 14 11 :09 AM
To: Nathan Dang
Cc: Bob Jones; Bruce Smith; Clint Hansen; George Yerico; Glenn Bennett; ISPLS OFFICE; Jeannie Vahsholtz; Jeremy Fielding; John Russell; Katy Dang; Mitch Christian; Rob Stratton; Rodney
Burch; Stephen Staab; Steve Frisbie; Thomas Taylor; Tyson Glahc
Subject: RE: FW: AmcriSurv Today: New issue; A Trifecta Equals a Perfect Storm?

Count me in !
Tom

From: Nathan Dang [mailto:natban@)_;iccuratesurveyors.com]
Sent: Wednesday, November 19, 2014 ll :07 AM
To:TomRuby
Cc: Bob Jones; Bruce Smith; Clint Hansen; George Yerian; Glenn Bennett; ISPLS OFFICE; Jeannie Vahsholtz; Jeremy Fielding; John Russell; Katy Dang; Mitch Christian; Rob Stratton; Rodney
Burch ; Stephen Staab; Steve Frisbie; Thomas Taylor; Tyson Glahe
Subject: Re: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?

Who wants to write the rebuttal? Or help me write the rebuttal? Rob and Steve we need your help up north. Please contact me as soon as possible.

Nate

On Wed, Nov 19, 2014 at 11 :04 AM, Torn Ruby <TRR@jub.com> wrote:
From the article "your profession needs your involvement". I completely agree Mr. Erickson. Where have you been for the last two years? Two years in which we were
begging for involvement? A time during which your complaints could have been addressed, you sat in silence.

The scenario presented in the article begs the question: lfthe board were to allow someone to sit for the exam with no boundary experience (which they wouldn' t) how
on earth would such a person pass either the fundamental or the principles and practice exam?

ALL of you in Legislative Districts Six and Seven just got a larger burden placed upon you to reach-out and make sw·e your legislators understand the REAL issues at
hand.

Tom
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From: Nathan Dang [mailto:nathan@accuratesurveyors.com]
Sent: Wednesday, November 19, 2014 10:49 AM
To: Boh Jones; Bruce Smith; Clint Hansen; George Yerian; Glenn Bennett; ISPLS OFFICE; Jeannie Vahsholtz; Jeremy Fielding; John Russell; Katy Dang; Mitch
Christian; Nathan Dang; Rob Stratton; Rodney Burch; Stephen Staab; Steve Frisbie; Thomas Taylor; Tom Ruby; Tyson Glahe
Subject: Fwd: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?

Please distribute the link to this article to the membership.

Nate

-------- Forwarded message ---------From: ISPLS < info@idahospls.org>
Date: Wed, Nov 19, 2014 at 10:46 AM
Subject: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?
To: "Nathan Dang (Nathan Dang)" <nathan@accuratesurveyors.com>, keith.simila@ipels.idaho.gov
Chad & Linda Erickson ' s story, "The Fox is Guarding the Henhouse," can be found at this link.
http://www.amerisurv.com/content/view/1 3254/ I 53/

Katy Dang
Executive Director
Idaho Society of Professional Land Surveyors
katy@idahospls.org
(208) 65 8-9970
www .idahospls.org

From: editor@Amerisurv.com [mailto:editor@Amerisurv.com]
Sent: Wednesday, November 19, 2014 4:01 AM
To: info@idahospls.org
Subject: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?

This newsletter for November 19, 2014 will be archived at
http://www.amerisurv .corn/newsletter/ l 9NOV2014.htm
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~1ATTACHMENT

"D"I

Chad Erickson <ericksonlandsurveys@gmail.com>

FW: Response to out phone conversation of 6-3-2015
5 messages
Kirtlan Naylor <kirt@naylorhales.com>
To: "ericksonlandsurveys@gmail.com" <ericksonlandsurveys@gmail .com>
Cc: Trish Wassmuth <tjw@naylorhales.com>

Wed, Jul 8, 2015 at 11:46 PM

Here is the email.
Please respond Friday. I presume you won't need a lot of time to review this proposal.

Kirtlan G. Naylor
Direct 208 947-2070

AYLOR&. HALES, P.C.

This email is a confidential communication .
If it was sent to you mistakenly,
please notify me and destroy your copy.

From: Kirtlan Naylor

Sent: Wednesday, July 01, 2015 6:10 PM
To: 'chadreri ckson@yahoo.com'
Cc: 'Keith Simila'; Jim Szatkowski; Trish Wassmuth

Subject: FW: Response to out phone conversation of 6-3-2015

Chad, in response to this email, I need to follow up and move this matter forward.

l. In your email 12-20-11 (sic) attached, you reference some attachments, which I do not have nor did you
send. If you think them beneficial, send them.

2. Even in that email you say "Even now I cannot say with certainty where the SW corner of Section 24
should be since that work and funding was not given to me." But if that is the 2010 corner you now tell me
you are certain about, I'm confused.
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3.

I will agree with you that 1/lo'n corners do not require Corner Records.

4. You still are required to file a corner record .
5. You r even current quoted comments in the press about surveyors and your client are problematic and I
will be addressing those with you in a proposed stipulation to resolve this matter.

I propose amending para 3 as follows, subject to approval by my clients:

3. This matter involves work performed by Respondent with regard to survey S-2958 Instrument
Number 473278, referencing the southwest comer of Section 24 and the west ¼ of Section 24,
Township 30 North, Range 3 East (T30N R3E), Boise Meridian, Idaho County, Idaho, you
acknowledged that the comers you set in a recorded survey were "bogus" and referenced as
"my weak position," and "the aerial photos disproved the evidence and reasoning that I used," all
without making a corrective action in the field and failing to record amending documents in
violation of IDAPA 10.01.02.005.02, Standard of Care and Idaho Code § 55-1904. You also
failed to file a Comer Record for the South Quarter Comer of Section 23, as required by Idaho
Code § 55-1604 and Idaho Code§ 54-1227 requiring a magnetically detectable monument at all
unmonumented comers field located.
6. Recently, Staff has re-evaluated the fines that are extended in offering to settle matters, and in this type
of violation, it would normally be a Reprimand and $1,500. We have proposed to resolve this for
adm onishment (less than reprimand), but at this time the offer to settle for $2 50 is withdrawn. We wou ld
now offer to settle this for $1,000, and require you to file the Corner Record.
7. W e would also require a retraction/apology for your public comments regarding your former cli ent and
some of t he quoted comments in a recent article that continue to put the profession in a ne ative light. We
can discuss this further.

Please respond to this offer by July 7th .

Should you have any questions or alternative resolutions, let me know.

Regards,

Kirtlan G. Naylor
Direct 208 947-2070
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AYLOR &. HALES. P.C.

This email is a confidential commun ication.
If it was sent to you mistakenly,
please notify me and destroy your copy.

From: Chad Erickson [mailto:

]

Sent: Thursday, June 04, 201512:19 AM
To: Kirtlan Naylor
Subject: Response to out phone conversation of 6-3-2015

Today we discussed your e-mail of this date, which referred to and amended your letter of May 22 , 2015. I have copied , annotated and
attached today's e-mail. The annotations address the three issues contained in "paragraph 3".

It was acknowledged by both of us that the Walker complaint probably wasn't going anywhere.

I've also attached an e-mail from 12-20-2011 that explains the use of such words as "bogus, my weak position and disproving " by me in
reference t o my SW comer of Section 24 .

We also discussed the idea that my magazine writings were too inflammatory. I pointed out that I had long ago realized that professional
articles are seldom read by anyone because they are so boring . My goal is to write colorful articles while are also factual. Besides, I just read
about four medical innovation that were delayed, some as much as decades , by officials and regulations. These were: 1. the washing of
hands before surgery; 2 . anesthesia , 3 . yellow fever vaccine & mosquito abatement, and 4 . polio vaccine . Just like the survey profession
now, the public of these times were not served well by those in authority. Our profession needs bold people now to shake it up, to realize
that proper survey procedures emanates from court precedence , not state statutes or BLM manuals.

2 attachments
~

Nylor response to Erickson 1-3-2015 Annotated.pdf
591K

fj

e-mai l of 12-20-201 1.pdf
641K
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Subject:

RE: IPELS Erickson; email records and documents

From:

Kirtlan Naylor (kirt@naylorhales.com)

To:

kirt@naylorhales.com; ericksonlandsurveys@gmail.com;

Cc:

chadrerickson@yahoo.com; tjw@naylorhales.com;

Date:

Thursday, July 9, 2015 11 :24 PM

Chad, see the email below without attachments. Trust me, you got these emails because you responded
in a very colorful way.

Kirt

From: Kirtlan Naylor
Sent: Thursday, July 09, 2015 2:05 PM
To: 'ericksonlandsurveys@gmail.com'
Cc: 'chadrerickson@yahoo.com'; Trish Wassmuth
Subject: IPELS Erickson; email records and documents

Chad,

I am in receipt of your July 9 email at 12:39AM. (copy of which is attached)

You assert you never received an offer to settle for $250. However, If you look at the email from you to
my Legal Assistant, Trish, dated May 24 and attached hereto "Re: IPELS/Erickson" (note there are 2
different emails with that name), you state: "I have taken the time to review your correspondence and Stipulation Order
and find them to be little better than a $250.00 shake down attempt by armed thugs, certainly not the work of professionals."

I am copying to you just a sample of the emails we have exchanged_ I'm not sure why you don't recall these communications.

I have attempted to resolve the matters addressing violations of IPELS statutes/rules with you, and frankly it is not a sii:,>ni fic ant
issue. However. you seem to want to make it so.
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Feb 23, 2010

me

To Sydney Walker

Trash (41)

> Smart Views
v

Folders
ADAM
addresses
Amy
Barbed Wire
Barnes, Edsel Grason
Chad mail

Hi Dorothy. I am back in the land of the living. At least that is the way I feel after three weeks of writing a thesis
on surveying and the law. I have been at it day and night, except when Linda would drag me away for some
exercise. I kept thinking that I would be finished in three more days, and that went on for three weeks. But I did
finish at I0:00 last night when I emailed the final product off to Wes Hoyt. Basically it was a study of2,000 pages
of learned treatises for the purpose of gathering all the court precedences and pithy sayings that had been uttered
about finding original corners v. proportioning. Wes will use it, along with his research, in defending a common
client that we have.
I offer this as an apology for not having reviewed your papers yet. I've started on them today and will continue
tomorrow.

Chlorate
class reunion

The information on the school house is wonderful and I'm looking forward to the photos, and looking with even
greater eagerness on how you found the information. Surely a story within a story.

Cowbird Surveys
Darling
Ebay-Sell
Editorials
Family

We are scheduled to head back home on Monday, March I st, so you might want to hold off on mailing anything
more.
Yours in Freedom,
Chad Erickson

Friends
Fuller Survey
Ham Radio Build
Howell
HP 48gx
Jokes
Linda mail
Maps
Medicare
passwords
Simmons Sanitation
Survey Board
Surveyor-American Ma ...
Surveys-Arizona
Surveys-Idaho
Surveys-ldaho_Empire ...
Surveys-Idaho-Howell
Surveys-Idaho-Walker
Tim
Warranties, ect.
Wells Fargo
Wes Hoyt
Win Zip

> Recent

From: Sydney Walker <swa1ker162@hotmail.com>

To: chadrerickson@yahoo.com
Sent Tue, February 23, 2010 5:40:04 PM
Subject: Survey

I-Ii Chad,
Tjust thought Twould let you know what is going on. We arc still fighting to get access to our road. We have a

court hearing on March 18th. so we can use our road without a bulldozer in the road or being greeted by someone
at the top with a hammer in his hand walking to your vehicle to talk and harrass you for 45 minutes. It has been a
nightmare and we have been using the field for access to our lower ranch. These people are crazy. They don't even
Iisten to their attorne .
Hoth Edwards surveyors (Carl and Hunter) arc busy running around in our upper licld looking at rocks and
taking pictures of rocks that have been hit by a plow and calling them marked GLO stones. My brother was
floored when this happened because he witnessed them doing this and heard \.Vhat they said . He wanted to know
what a GI .0 rock was·/
ave een wor ' mg on a c am o even s a ave cause
1s 1spu e an
m I a goes ac o e
road and the old school house. I am almost done with the draft and will send it to you as soon as I can.
I did an overlay of road 197 (Sec . 23) that was on the plat map in the road #295 file. In the overlay, I then
added the road on the plat map that the surveyor did for road #467 (Sec. 24) The part that runs in Sec. 24 and
connects to Sec. 23, match. Then T laid the over lay on top of the GLO plat map. What I found from the overlay
was where the road crosses the section line between Sec. 23 and Sec. 24, is about halfway between the wagon road
in Sec. 24 and the section line. The wagon road that actually exists in Sec. 24 is way above the surveyor plat
maps. I will send you a copy and you can see for yourself what I am talking about.
Next is the old school house property. By the way, I do have two pictures of the school house. Tjust got them
Saturday. I will send you a copy along with the other information that I am putting together. According to Wes
Coppernoll, he attended this school. the original wagon road is the entrance to the road that goes up to that
property. The wagon road that they built in 1921 is where it exists today. The school house was above the
old wagon road, that was mentioned on the GLO survey. This puts the school house about 528 feet above the real
section comer mentioned in the GLO survey. According to the deeds to the school, the section comer is only 272
feet above the section corner. How do I find out if the County Surveyor did the description for the school. Tt was
the county surveyor that closed road #467 and I think this is where the section corner mistake occurred.
I think that a section corner mistake was made when road #467 was abandoned and that mistake was noted four
years later when the school description was done. I think the surveyor used information on a road in Sec. 23 (road
197) and put that road in Sec. 24. The problem is, the road in Sec. 23 was 256 feet closer to the section comer than
the actual road in Sec. 24. I just am not sure how to prove this because there is not any written numbers for an
actual location on road 197, except that it was in Sec. 23.
Today my friend Jim (retired forest service unlicensed surveyor), who is helping me, brought me more
information on the old school house property in Sec. 23. Needless to say, he was upset. I will also send the

inf~~!W.&?/is~CTfQ.8RI.Ef_F,_QR.J.UDJ.CJAJ..RE¥JE.W __8§_~t8~ -----~- -;_
https://us-mg5.mail.yahoo.com/neo/launch?.rand=222t7f1kgj928#7600610953
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ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

IN THIS DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

CHAD R. ERICKSON,
Respondent/Appellant,
vs.
THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as
Executive Director of the Idaho Board of
Li censure of Professional Engineers and
Professional Land Surveyors,
Complainants/Respondents.
___________

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV 2016-45061

COMPLAINANTS/
RESPONDENTS' BRIEF

COME NOW the Complainants/Respondents, the IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND PROFESSIONAL LAND SURVEYORS and KEITH
SIMILA (hereinafter "Complainants/Respondents" or simply "Respondents"), by and through
their attorney of record Michael J. Kane of the firm Michael Kane & Associates, PLLC, and
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herein present the following Response Brief to the court in its capacity as reviewer of the
administrative determinations entered In Re the Matter of Chad Erickson, Licensee No. L-7157,
Docket No. FY 11-11, by the Idaho Board of Licensure of Professional Engineers and Professional
Land Surveyors ("Board").

I.

BACKGROUND
On June 22, 2016, the three day scheduled hearing concerning Chad R. Erickson's
professional land surveying license was entering its third day.

The Board had heard from the

Board's staff ("staff'), which as the complaining party had the burden of proving its case. For the
previous two days, staff presented evidence to establish that Mr. Chad R. Erickson ("Appellant",
"Erickson" or "Licensee") had violated the rules and statutes governing his conduct as a professional
land surveyor licensed to perform work in the state of Idaho, including violating the standards of
care expected of a professional land surveyor licensed in Idaho.

Staffs Complaint requested

Erickson be disciplined by the Board based upon multiple claimed violations.
Earlier in the hearing, Erickson had cross-examined the staffs witness and questioned the
witness about exhibits that had been referenced. Several exhibits had been introduced by Erickson.
The Board anticipated hearing Erickson explain his actions.
The third day was considerably shortened when after renewing a request for a mistrial, a
motion for continuance, and given an opportunity to speak with staff counsel to possibly reach an
accommodation, Erickson simply left the hearing. Staff finished its presentation and thereafter the
Board crafted its Findings of Fact, Conclusions of Law, and Order (R.222-245) based upon the
information presented.
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Erickson now seeks judicial review of the Board's findings, conclusions, decision and
ultimate order. Erickson's own action in leaving the hearing prior to its conclusion has resulted in
an Agency Record that is void of any clear defense or justification of his 2010 actions regarding the
Walker survey, as well as actions taken after 2010 concerning this survey.

II.

SCOPE OF REVIEW
In the brief submitted by Appellant ("Erickson's Brief'), he requests this court make
determinations which are outside its scope of review of an agency decision. He requests that certain
statutes and rules be determined unconstitutional, he requests the court to second guess the Board's
procedural decisions, and he seeks to add new evidence which was not presented to the Board
initially.
The relevant scope ofreview is found at Idaho Code § 67-5279, which provides in pertinent
part that:
When the agency was required by the provisions of this chapter or by other
provisions of law to issue an order, the court shall affirm the agency action unless
the court finds that the agency's findings, inferences, conclusions, or decisions
are:
(a) in violation ofconstitutional or statutory provisions;
(b) in excess of the statutory authority of the agency;
(c) made upon unlawful procedure;
( d) not supported by substantial evidence on the record as a whole; or
(e) arbitrary, capricious, or an abuse of discretion.
Idaho Code § 67-5279(3).
Idaho Code § 67-5279(4) specifically states that "[n]otwithstanding the provisions of
subsections (2) and (3) of this section, agency action shall be affirmed unless substantial rights of
the appellant have been prejudiced."
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A 2009 Idaho Supreme Court decision speaks about the scope of review by the judiciary,
saying:
Under [Idaho Administrative Procedures Act], the Court reviews an appeal from
an agency decision based upon the record created before the agency. LC. § 675277; Dovel v. Dobson, 122 Idaho 59, 61, 831 P.2d 527, 529 (1992). As to the
weight of the evidence on questions of fact, this Court does not substitute its
judgment for that of the agency. [Spencer v. Kootenai County, 145 Idaho 448,
452, 180 P.3d 487, 491 (2008)]. The Court shall affirm an agency decision unless
the Court finds the agency's findings, inferences, conclusions, or decisions were:
"(a) in violation of constitutional or statutory provisions; (b) in excess of the
statutory authority of the agency; (c) made upon unlawful procedure; (d) not
supported by substantial evidence on the record as a whole; or (e) arbitrary,
capricious, or an abuse of discretion." LC. § 67-5279(3); see Barron v. Idaho
Dep't of Water Res., 135 Idaho 414, 417, 18 P.3d 219, 222 (2001). The party
challenging the agency decision must show that the agency erred in a manner
specified in LC. § 67-5279(3), and that a substantial right of the petitioner has
been prejudiced. LC.§ 67-5279(4); Barron, 135 Idaho at 417, 18 P.3d at 222.
In re Idaho Dep 't of Water Res. Amended Final Order Creating Water Dist. No. 170, 148 Idaho
200, 205, 220 P.3d 318, 323 (2009).
III.
ARGUMENT

After a brief introduction as to the nature of this matter, Respondents will address any
preliminary matters. Thereafter, the balance of the brief will discuss evidentiary support for the
determinations, as well as the level of judicial review for its order. Any relevant arguments
presented in Erickson's Brief will be addressed as appropriate.
A.

Introduction.

On October 15, 2015, an administrative Complaint ("Complaint") was filed against
Erickson as a licensee of the Board (R.3-23).

The Complaint contained six (6) counts with

numerous subparts in each count. After the hearing was completed on June, 22, 2016, the Board
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issued its Findings of Fact, Conclusions of Law, and Order on August 17, 2016. This document is
set forth at R.222-245 ("Board Decision").
Erickson does not dispute any finding made by the Board that determined the staff had
failed to prove its allegation against Erickson. The focus of this judicial review is the Board's
determination that Erickson violated Idaho Code §§ 54-1215, 54-1220, 55-1604 and 55-1906, as
well as IDAPA 10.01.02.004 and 005, as these relate to the work he performed for Walker that
resulted in the recording of a Record of Survey and Survey Report of the Walker property in July
of 2010, as well as other actions taken by Erickson concerning this survey.
The Board Decision provides a general overview of the origin of the administrative
proceeding against Erickson, saying:
The controversy in this matter began with the preparation and stamping of a
record of survey and report of a survey made by Mr. Erickson on behalf of his
clients Sydney and Dorothy Walker. The record of survey was stamped and
signed by Mr. Erickson on July 27, 2010. The record of survey demonstrates that
Mr. Erickson rejected an original stone monument, found and re-monumented by
surveyor Carl Edwards in 1977 at the southwest comer of section 24. There is
significant evidence in the record demonstrating that the location of the Carl
Edwards monument had been honored for a period of over 100 years. Mr.
Erickson established a comer over 270 feet south of the Carl Edwards monument,
purporting to place the comer on property owned by other landowners in favor of
the Walkers. In doing so, he either failed to note or otherwise rejected compelling
previous surveys, surveyor notes, maps and other information indicating the
location of the comer. Mr. Erickson authored a survey report dated the same day
as his record of survey, explaining his reasoning, some of which has proven to be
significantly faulty.
For reasons known only to Mr. Erickson, the record of survey failed to show a
significant parcel of land owned by the Grangeville Highway District, while
implying ownership of the parcel by the Walkers. He also engaged in speculation
that ultimately turned out to be incorrect, primarily pertaining to a fence
bordering the property of the Badertscher family.
To say that this survey created controversy with the landowners in the vicinity
would be an understatement. The matter has now degenerated into a court action.
Multiple parties are involved in the action.
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It appears that at first the Walkers supported the survey completed by Mr.
Erickson. Although what occurred later is not entirely clear, something happened
that began to unravel the relationship. On December 29, 2011, Mr. Erickson sent
the Walkers a document titled "Report on the Southwest Corner of Section 24."
This document was unstamped and unsigned. The report indicates that Mr.
Erickson determined that his original survey was erroneous as to his relocation of
the southwest corner. However, he continued to reject the Carl Edwards
monument of the original stone, referring to that stone and his newly monumented
corner as "bogus." Based on the various filings and admissions by Mr. Erickson
in the matter, it appears that Mr. Erickson was willing to relocate the corner to a
third location, but only after he was paid for his work. In other words, Mr.
Erickson took no action to memorialize his mistake by filing an amended corner
record or amended record of survey, apparently because the Walkers refused to
pay him. Although it is somewhat unclear, based upon the state of the testimony
by the time Mr. Erickson left the proceedings, it appears that Mr. Erickson has
recanted his 2011 survey report and is now back to claiming that his original
record of survey and survey report were correct as to the southwest corner.

In March 2015, Mr. Erickson published an article in the American Surveyor
magazine, ostensibly as an instructive device, justifying his rejection of the Carl
Edwards corner, but citing information not mentioned in his original survey report
to the Walkers - wet drum scanning and schoolhouse location. The previous
month, he had recorded in the Idaho County Courthouse a nearly identical
document, entitled "Survey Report." This was stamped and dated February 13,
2015. Much of the filing was a justification of the rejection of the Carl Edwards
stone. The last sentence, however, challenged a survey of "Pete Ketchem" [sic].
Mr. Ketcham had been hired by the Walkers to perform yet another survey of the
land in question in this matter, and it appears Mr. Erickson challenged Mr.
Ketcham' s conclusions, stating that his findings "disprove" the corner set by Pete
Ketcham.
Pouring gasoline on the fire, Mr. Erickson was critical of his former client,
Walker, in both the article and the survey report. He stated:
Our client thought that we were workers of miracles. But the client
wanted more. She always wanted more and she came to think that
a surveyor could do anything the client asked. Inevitably we parted
company over this issue. Since then she has, in sequence, found
two paladins who have moved the SW corner of Section 24 further
west into what appears to be her neighbor's property. They and
their "opinions" are now 80' further south and 270 feet west and
still going, apparent next stop Pismo Beach, California.
Exhibit 26d. l, p.6.
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From the context of the survey report filed in the courthouse, it appears that the purpose
of the filing was to discredit Mr. Ketcham as one of the paladins.
By the end of March, 2015, the relationship with the Walkers had deteriorated to the extent
that Ms. Walker was demanding that criminal charges be filed against Mr. Erickson.
Board Decision at R.229-232.

B.

Evidentiary Support for the Determinations and Basis for its Order.
1.

Erickson is constrained by the existing Agency Record and any
augmented documents when attempting to persuade the court to reject
the Board's Decision.

Erickson has appealed the Board Decision to this court pursuant to Idaho Code § 67-5279.
Under the doctrine of judicial review of an administrative decision, the court (and appellant) is
limited to the agency record and any documents which are ordered augmented pursuant to Idaho
Code § 67-5276.
Erickson's Brief cites exhibits which are not part of the Agency Record.

Erickson

previously requested this court to allow the Agency Record to be augmented. Other than a few
additions, which were filed as a Supplement to the Agency Record on December 13, 2016, the
remaining requested documents were denied by this Court in its Order Re: Augmentation ofRecord
signed on December 13, 2016.
The Board was waiting for Erickson to present his arguments and exhibits in support of his
defense on June 22, 2016. When nothing was forthcoming, the Board used the evidence and
information provided to it in reaching its findings and conclusions, and entering its order.
Erickson is constrained in the same manner as the Board and cannot introduce new evidence in
support of his arguments (that he did not present) that the Board did not have in its possession
when the hearing ended on June 22, 2016.
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Because the extraneous documents were not submitted and accepted by the Board during its
administrative proceeding or allowed to be augmented to the Agency Record, they cannot be used
to overturn the Board Decision.

2.

The status of the expert as a board member and the claim of board
member bias are not sufficient to find that Erickson's right of due
process was infringed.

Erickson raised the issue of bias prior to the administrative hearing, during the hearing, and
now at judicial review. One argument is based upon an article Erickson wrote concerning a nationwide effort in which the Board participated to modify the requirements to qualify as a professional
land surveyor. A Board member wrote an email critical of the article; later the Board member
recused himself from the administrative proceeding and did not take part in the quasi-judicial
proceeding.
The second claim of bias concerns the expert witness, John Elle ("Elle").

Elle is a

professional engineer, a professional land surveyor and a current member of the Board. Elle was
assigned to investigate the allegations brought against Erickson and ultimately served as the staff
expert witness testifying in the administrative proceeding. Mr. Elle did not participate as a member
of the Board presiding over the hearing or determining the outcome; his role was limited to serving
as a witness.
Neither of these instances is sufficient for this court to determine Erickson's due process
rights were ignored by the Board.
An excellent overview case concerning the due process rights of a licensee in an
administrative proceeding is Williams v. Idaho State Bd. of Real Estate Appraisers, 157 Idaho 496,
337 P.3d 655, (2014). In Williams, the Idaho Supreme Court explained:
The right to practice a chosen profession is a valuable property right which cannot
be deprived unless one is provided with the safeguards of due process. The
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United States Constitution provides that a state may not "deprive any person of
life, liberty, or property, without due process of law .... " U.S. Const. amend. XIV.
The Idaho Constitution guarantees substantially the same protections for due
process of law. "No person shall be ... deprived of life, liberty or property without
due process of law." Idaho Const. art. 1, § 13. As a state agency, the Board is
subject to these due process requirements.

Williams v. Idaho State Bd. of Real Estate Appraisers, 157 Idaho at 504, 505, 337 P.3d at 663,
664. (citations omitted).
In Williams, a licensee asserted that a particular board member was biased against him
and that the statute under which the licensee was disciplined was void for vagueness.
The Williams court noted the federal and Idaho constitutional standard of procedural due
process as "a fair trial in a fair tribunal." The Williams court went on to discuss the issue of bias
in a decision maker, stating:
A decision maker will not be disqualified absent "a showing that the decision
maker is 'not capable of judging a particular controversy fairly on the basis of its
own circumstances.' " Eacret, 139 Idaho at 785, 86 P.3d at 499 (quoting
Hortonville Joint Sch. Dist. No. 1 v. Hortonville Educ. Ass 'n, 426 U.S. 482, 493,
96 S.Ct. 2308, 2314, 49 L.Ed.2d 1, 9 (1976)). When a governing board sits "in the
seat of a judge ... [,]" due process applies "in the same way that it applies to
judges." Turner, L.L.C., 144 Idaho at 209, 159 P.3d at 846.

Williams v. Idaho State Bd. of Real Estate Appraisers, 157 Idaho at 505, 337 P.3d at 664.
At the administrative hearing, Erickson renewed his motion to recuse the entire Board
from presiding. The discussion is set forth in the Transcript (p.26, ln.22, through p.28, ln.13).
While Erickson requested the entire Board be disqualified, the individual board member who
wrote an email critical of Erickson's article recused himself. The balance of the motion was
denied.
Other than the fact that Erickson wrote an article critical of a nationwide effort in which
the Idaho licensing board was a participant, Erickson provides no basis to show that any
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remaining member of the Board was not capable of presiding over the administrative proceeding
and reaching a fair decision.
The second issue of bias, as previously noted, involved John Elle, who served as the
expert witness. When Erickson objected to Elle being sworn as a witness due to his Board
membership, the presiding chair explained to Erickson that Elle had recused himself from the
Board to be a witness; he had taken part in no Board discussion concerning the matter and would
not participate in any decision made by the Board. (Tr.33, ln.9-25). Counsel for the Board
specifically explained that Mr. Elle was allowed to act as an expert so long as he did not
participate in charging decisions while acting as a hearing officer or participate as a decision
maker. (Tr.34, ln.13-18).
The issue of a board member serving as an expert is covered by the rules of
Administrative Procedure developed by the State ofldaho, Office of Attorney General, to govern
administrative proceedings. Rule 420, denoted as IDAPA 04.11.01.420 (in effect since 1995)
addresses an agency's dual functions, both investigating/prosecuting a matter and presiding over
an adversary proceeding to reach a determination.
IDAPA 04.11.01.420.01 clearly provides that "members of the agency head shall not
participate in the prosecution of a formal contested case hearing for a complaint issued by the
agency unless the agency head or that member does not participate in the adjudicatory function."
In other words, a board member may assist in the investigation and prosecution of a formal
complaint so long as the board member does not participate in the decision making.
Williams, supra, also addresses the ability of a board to initiate its own investigation of a
licensee without a claim of bias being upheld.
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Erickson raises the issue of bias, but there is no question that guidance from the Attorney
General and case law allow a board member to serve as an investigator and later as an expert
witness so long as he disassociates himself from the rest of the board and does not act as both an
investigator/ prosecution witness and a decision maker. Erickson makes no claim that Elle
participated in the decision making process in his capacity as a Board member.
Erickson's procedural due process rights were not violated when the remaining members
of the Board presided over the administrative hearing and reached a decision.
3.

Statutory limitations do not preclude the Board from jurisdiction to
hear the Administrative Complaint against Erickson.

Erickson raises the issue whether in 2016 the Board had jurisdiction to hear a matter which
occurred in 2010.
Idaho Code§ 54-1220 states in part:
All charges, unless dismissed by the board as unfounded or de minimis, or unless
settled informally, shall be heard by the board within six (6) months after the date
they were received at the board office unless such time is extended by the board
for justifiable cause.
Idaho Code§ 54-1220(2).
Additionally, IDAPA 10.01.02.011.01 requires that the "Board will not accept an affidavit
more than two (2) years after discovery of the matter by the complainant."
Two (2) complaints concerning Erickson's actions on a survey he completed in 2010 were
received by the state licensing board staff. The first complaint was filed by Diane Badertscher
("Badertscher'') on February 1, 2011. Badertscher was an adjacent property owner who did not
hire Erickson, but who was affected by his survey. The second complaint received by staff was
from Dorothy Walker ("Walker"). Mrs. Walker and her husband had hired Erickson to survey their

COMPLAINTS/RESPONDENTS' BRIEF - P. 11

623

property, which was recorded on July 27, 2010, in Idaho County. Walker's complaint was received
on March 31, 2015.
On February 13, 2015, Erickson had recorded a document entitled "Survey Report"
identified as "Perspective, Corrections & Summation" concerning Section 24, Township 30N. The
document specifically referenced the work he had performed for Walker in 2010. This document is
Exhibit 17c.1 of the hearing.
The Agency Record reflects that on May 5, 2011, and June 15, 2015, Orders were entered
by the Board to extend the six month statutory deadline for each complaint based upon the matter
being in litigation at the time and the complexity of investigation, as well as the possibility of
alternative dispute resolution. (R.1A-2C). Respondents acted in accordance with Idaho Code§ 541220 to allow the Board continuing jurisdiction over the complaints until the matter was fully
investigated and alternate resolutions were not exercised.

The statute specifically allows for

extension of time based upon justified cause.
Any claim that the Board lacked jurisdiction to hear the matter against Erickson as its
licensee because of statutory violation based upon timeliness is not sufficient to overturn the Board
Decision.

4.

The Board considered Erickson's Answer to the extent it was relevant.

Erickson argues that the Board was in error when it said much of the evidence presented by
staff was unrebutted, citing his Answer.

Erickson's Answer is found at R.36-58.

In his Answer, Erickson admits that his 2010 survey was not consistent with prior resurveys (R.37), and that later information he obtained made him question his 2010 results (R.37),
but because further funding was not forthcoming (rather it was given to another surveyor), no
action was undertaken by Erickson (to correct his error). Ibid.
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The balance of the Answer is a general denial claiming the allegations are unsubstantiated,
that his constitutional protections had been violated, and providing arguments concerning the
Board and its authority. Erickson raised the issue of limitations of actions in his Answer.
Erickson did point out that the Complaint at times was based upon later statutory language,
as well as language not contained in the rules governing Board licensees at the relevant time. The
Board made certain that it was considering the language in effect at the time of Erickson's actions.
Erickson made general denials, claiming the allegations were unsubstantiated.
presented its evidence.

Staff

Erickson was obliged to rebut staffs evidence either through cross-

examination or by direct testimony. His Answer did not overcome evidence developed at the
hearing.

5.

Board's Findings of Fact is supported by substantial evidence on the
record as a whole.

a. The Agency Record supports the Board's determination that Erickson
violated Idaho Code§§ 54-1215, 54-1604, and 55-1906.
The Board determined that Erickson violated Idaho law regarding providing a report to a
client which is neither labeled "draft" or "preliminary" or signed, sealed, and dated (Idaho Code §
54-1215); he violated the law that required a written record of the establishment or restoration of a
comer sign, and filing with the county clerk and recorder of the county where the comer is situated
(Idaho Code § 54-1604); and the law requiring that records of survey shall show all monuments
found or set or reset or replaced, or removed, describing their kind, size, location using bearings
and distances and giving other data relating thereto (Idaho Code § 55-1906). Idaho Code § 551906 incorporates by reference the requirements of Idaho Code § 54-1604. There is substantial
evidence in the Agency Record and the Hearing Transcript to support the Board's determination.
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Idaho Code§ 54-1215 will be individually addressed when the last two statutes are to be addressed
jointly.
As previously noted, Erickson's actions were primarily done in 2010. The Board was
aware that it had to view Erickson's actions based upon the law and rule that were in the existence
at the time of his action.

i.

Exhibit 3.2 does not meet the requirements of Idaho Code § 541215.

At the hearing, Elle testified regarding Exhibit 3.2, a document drafted by Erickson and
presented to Mrs. Walker in late December of 2011. The document is entitled "Report on the
Southwest Comer of Section 24". The document sets forth errors that Erickson had made in his
2010 survey for his clients, as well as discoveries that he had made since 2010. Based upon the
information presented, the report concludes, in part, that Erickson's 2010 locations of the true SW
comer of Section 24, as well as the true West ¼ comer of Section of 24, were incorrect. Erickson
specifically uses the phrase "bogus monument" to describe his 2010 survey results.
Idaho Code § 54-1215(3)(b), which has not been amended since 2008, directs a licensee
that a "seal, signature and date shall be placed on all ... reports ... whenever presented to client ...
Any such document that is not final ... shall be clearly marked as "draft" ... or contain the word
'preliminary' ."
Elle testified that Exhibit 3.2 violated Idaho law because it was not signed, sealed nor dated,
nor did it contain the word "draft" or "preliminary." (Tr.44, ln.6-23).
When asked by Erickson in cross-examination whether Walker was his client at the time
this document was delivered, Elle testified that he understood that Erickson had previously
represented that he had been relieved a few days before the report was delivered. However, Elle
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went on to state that he was unable to confirm that Mrs. Walker believed that Erickson was no
longer representing her. (Tr.195, In.I 0-18). Elle ended by saying:
Mr. Erickson had Ms. Walker for a client for something close to two years prior
to this report being written. It's unclear whether Mr. Erickson had been
terminated or not at the time. I believe that given the circumstances, the charge is
warranted.
(Tr.197, ln.2-6).
At the end of the hearing, no evidence was presented to rebut Elle's testimony that Erickson
had a long-term client relationship with Mrs. Walker, which may or may not have been clearly
terminated by both parties when Erickson presented his report to her concerning the errors of his
earlier survey. Substantial evidence exists to support the Board finding Erickson violated Idaho
Code§ 54-1215.
n.

Exhibit 1.2 failed to follow Idaho Code § 55-1604 and§ 551906 as they existed in 2010.

Chapter 16 of Title 55 is entitled "Corner Perpetuation and Filing". Idaho Code§ 55-1604,
which has not been amended since 1993, requires that:
A professional land surveyor shall complete, sign, and file with the county clerk
and recorder of the county where the corner is situated, a written record of the
establishment or restoration of a corner. This record shall be known as a "corner
record" and such a filing shall be made for every public land survey corner and
accessory to such corner which is established, reestablished, monumented,
remonumented, restored, rehabilitated, perpetuated or used as control in any
survey.
LC. § 55-1604.
Prior to 2015, Idaho Code§ 55-1906 required, in part, that:
The records of survey shall show:
(1) All monuments found or set or reset or replaced, or removed, describing their
kind, size, location using bearings and distances and giving other data relating
thereto;
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(2) Evidence of compliance with chapter 16, title 55, Idaho Code, including
instrument numbers of any comer records which have been recorded previously
and comer records of any comers which are set in conjunction with the survey
being submitted related to the survey being submitted ...
I.C. § 55-1906.
During direct examination, Elle was asked to view Exhibit 1.2, Erickson's 2010 Record of
Survey, and he was questioned about his familiarity with Idaho Code §§ 55-1604 and 55-1906.
Elle testified in response to direct questions that Exhibit 1.2 violated these laws. (Tr.56, ln.6,
through Tr.57, ln.7; and Tr.58, ln.21, through Tr.59, ln.21).
In his cross-examination, Erickson questioned Elle concerning his opinion that Exhibit 1.2
violated the statutory requirements. The exchange can be found at Tr.224, ln.19, through Tr.229,
ln.3. At the end of the exchange, Elle reiterated that Exhibit 1.2 did not comply with Idaho Code
§ 55-1906 (which incorporates by reference Idaho Code§ 55-1604).
At the end of the hearing, no evidence was presented to rebut Elle's testimony concerning
these violations. Substantial evidence exists to support the Board's determination.
b. Substantial evidence supports the Board's determination that Erickson
violated the standard of care for a professional land surveyor licensed
in Idaho. as well as Idaho Code § 54-1220.
The last violations concern the standard of care and duty imposed upon a professional land
surveyor licensed in the state ofldaho.
Idaho Code § 54-1220(1) allows "[a]ny affected party may prefer charges of fraud,
deceit, gross negligence, incompetence, misconduct or violation of any provision of this chapter,
or violation of any of the rules promulgated by the board against any individual licensee." The
administrative rules governing the Board are set out in Chapter 10 of the Administrative Code.
After March 29, 2010, "incompetence" was defined as "[f]ailure to meet the standard of care."
IDAPA 10.01.02.004.04. IDAPA 10.01.02.005.01 (which has not been altered since 1993)
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requires that "[a]ll Licensees and Certificate Holders shall at all times recognize their primary
obligation is to protect the safety, health and welfare of the public in the performance of their
professional duties."

IDAPA 10.01.02.005.02 required after March 29, 2010, that "[e]ach

Licensee and Certificate Holder shall exercise such care, skill and diligence as others in that
profession ordinarily exercise under like circumstances."
Erickson is correct that when a board is hearing an administrative proceeding "a
determination of a violation of the standard of care must be supported by expert testimony
establishing the community's generally accepted standard of care." Laurino v. Bd. of Prof'l
Discipline ofIdaho State Bd. ofMed., 137 Idaho 596,602, 51 P.3d 410,416 (2002).

The Board presented John Elle, PE, PLS, as its expert. Elle graduated from the University
of Idaho in civil engineering in 1977, was licensed as a professional land surveyor in Idaho in
1983, and has personally performed over a hundred surveys similar to the subject of the hearing.
Elle has also attended continuing education in professional land surveying, is currently licensed as
a professional land surveyor in the state of Idaho and has been a member of the Board since 2011.
His work is approximately divided equally between civil engineering and professional land
surveying. Elle set forth how he is personally familiar with the standard of care for professional
land surveyors licensed in Idaho. (Tr.35, ln.6, through Tr.37, ln.18). Erickson did not object to
Elle's qualifications or his ability to provide an expert opinion as to the standard of care for a
professional land surveyor licensed in the State of Idaho.
Elle's testimony can be found in the Hearing Transcript, beginning at Tr.35 through Tr.321.
The focus of Elle's testimony concerned the survey work done by Erickson for the Walkers in
2010. Exhibit 1.2 of the Hearing Transcript is the Record of Survey filed by Erickson for the
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Walkers on July 27, 2010, while Exhibit 1.3 is the Survey Report prepared in association with the
Record of Survey.
Elle's testimony includes direct examination, cross-examination by Erickson, questions
directed to him by Board members, re-direct, and a re-cross from Erickson.
In his direct testimony, Elle testified that in preparation for his testimony, he had reviewed:
Government Land Office, GLO, notes are referenced. I've read through all of the
GLO notes and the plats. I also requested the special instructions for this survey.
And read through the 1894 manual of surveying instructions, which was
referenced in the special instructions to Surveyor Shannon. I conducted an onsite review of comers on the west line, and the south line of Section 24, and on
the west line of \Section 25, and on the south line of Section 23. And I
interviewed one of the landowners in Section 25, whose property abuts the south
line of Section 24, to understand whether she had any knowledge of the original
survey comers in that area.
(Tr.38, ln.15, through Tr.39, ln.2).
Early in Elle's testimony, he was asked the following question:
Now, based upon your experience and expertise, and your opinion as you've
stated it, can you describe to the Board how Mr. Erickson's [R]ecord of [S]urvey,
and survey of report violate the standard of care for a land surveyor in the state of
Idaho, as it relates to this southwest comer of Section 24, and the information
upon which you rely?
(Tr.69, ln.12-18). Elle responded by stating:
Mr. Erickson rejected the Edwards' stone as monumenting the southwest comer
of Section 24, and had various arguments in his survey report of why he made
that rejection, many of which were based on supposition without foundation.
(Tr.69, ln.19-23).
The balance of Elle's testimony fleshes out his answer.
Erickson's Survey Report brushes off the 1897 GLO surveyor who completed the survey of
Section 24 as inexperienced and inaccurate. As a result of disregarding the 1897 survey, Erickson
also determined that the survey work of Carl Edwards in the area in the 1970s was also inaccurate,
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even though Edwards claimed that he had found the original stone marking the southwest corner of
Section 24 that was set by David P. Thompson in 1873.

Edwards had re-monumented the

Thompson corner in 1977.
Instead, Erickson determined that the SW corner for Section 24 was 272 feet from the SW
corner which Edwards had re-monumented. As a result of Erickson's new survey results and
recording of his survey, not only was the Walker property affected, but the property adjoining their
land were put in disarray with property lines established in the 1800s and re-established in the
1970s, now called into question.
Elle testified that he was able to review the GLO survey notes and plat generated by the
1897 surveyor and the special instructions given to the surveyor, as well as the random audit done
by the government to ensure that the 1897 surveyor was actually performing the work.

The

random audit included Section 24. Elle testified there was no evidence that Erickson had reviewed
the auditors' notes, which were available by request from the Idaho BLM office. (Tr. 73, ln.12,
through Tr. 74, ln.12).

Elle further testified that these notes would have been beneficial for

Erickson to review when researching for his Section 24 survey. Ibid

Elle is also uncertain

whether Erickson reviewed the special instructions to the 1897 surveyor. (Tr.76, ln.4-12). These
instructions were also available from the Idaho BLM office. Ibid.
Elle testified that it was acceptable and common practice for a professional land surveyor to
interview local neighbors regarding their knowledge of property lines when hired to perform a
survey of land. When Elle spoke to an older property landowner whose property abutted Section
24, she was able to point out an area where she stated her father told her years ago a cornerstone
monument had been.

The neighbor pointed the location out near an area where a former

schoolhouse stood. This information correlated with a U.S. Forest Service, Bureau of Public
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Roads, map from 1920, which showed the section comer in question being a few feet from the
schoolhouse. Elle testified this evidence tended to support the Carl Edward's location as being the
correct location for the stone. (Tr.74, ln.21, through Tr.75, ln.9).
Elle testified that Erickson's Survey Report contained confusing language (in one instance
stating a stone found loose on the ground is not reliable while later claiming a loose stone on the
ground is reliable). (Tr.80, ln.8-22).
While Elle continued to point out in direct testimony what he believed were errors
contained in the Erickson Survey Report, a major issue which concerned him was Erickson's
rejection of the stone which Carl Edwards found that Edwards believed was the original monument
placed by Thompson based upon markings described by Thompson.

Erickson dismissed the

markings as being nothing more than an encounter with a field plow. (Tr.82, ln.5, through Tr.83,
ln.6).
According to Elle based upon questioning from a Board member, Erickson's rejection of
the 1897 surveyor results based upon Thompson earlier survey and Carl Edwards re-establishment
violated a fundamental provision for land surveyors set forth in the BLM 2009 Manual of
Surveying Instructions and the 1974 BLM circular entitled "Restoration of Lost or Obliterated
Corners and Subdivision ofSections" which states that:
The law provides that the comers marked during the process of an original survey
shall forever remain fixed in position, even disregarding technical errors that may
have passed undetected before the acceptance of the survey.
Section 4.2 of relevant BLM manual. (Tr.148, ln.17-22).
Reducing several pages of transcript to their essence, the original GLO surveyors set an
original monument. Even if the monument was poorly placed, it still controls the boundaries.
Erickson who was a land surveyor retracing and finding the original monument had to retrace
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back to the original survey. Failure to do so violated the standard imposed upon a professional
land surveyor. (Tr. I 49, ln.5, through Tr.153, ln.20).
By failing to honor the original monument, Erickson impacted the health and safety in the
community by having neighboring land owners uncertain as to their actual property boundaries.
(Tr.147, ln.4-15).
Elle continued to point out problems with Erickson's survey report which accompanied his
recorded survey and which formed the justification for his Section SW comer placement. A
glaring error in Erickson's recorded survey is the failure to notate Grangeville Highway District
property and its apparent inclusion as part of the Walker property. (Tr.45, ln.21, through Tr.48,
ln.5).
An additional significant problem related by Elle to the Board was the existence of Exhibit
3.2, the Survey Report drafted by Erickson which impeached his own 2010 recorded Survey and its
accompanying Survey Report, calling his monuments "bogus." As explained by Elle, it is the duty
of a professional land surveyor to correct the record when he believes that his earlier recorded
survey and survey report were incorrect. Elle found no evidence that Erickson corrected what he
identified as being incorrect work on his part. (Tr.138, ln.2, through Tr.140, In. 1).
Elle did note that he understood that Erickson had reversed his position later. Exhibit 17e.l
is a communication by Erickson sent to staff counsel in July of 2015, which addresses Erickson's
vacillation concerning Section 24 southwest comer location. Elle testified that based upon Exhibit
17e.1, under the established standard of care, it was incumbent on Erickson to correct the record.
(Tr.141, ln.6-21).
During Erickson's cross-examination of Elle, information was forthcoming and heard by
the Board members. The following information came from the cross-examination:
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The neighbor who pointed out to Elle what she believed was where the cornerstone
monument was located was the grandchild of the original patentee of the area. (Tr.175, ln.7-10).
Elle estimated the neighbor to be in her 50s. (Tr.I 79, ln.2-4). Elle stated that he used the evidence
by the neighbor with other evidence developed in this case rather than just relying upon her
testimony. (Tr.179, ln.11-19).
Of the eight original GLO stones/monuments of the exterior boundary, there are four (4)
undisputed stones/monuments remaining in Section 24. (Tr.177, ln.6-21).
There appears to be a difference of opinion among the surveyors where Walker's ¼ comer
is located. (Tr. I 78, ln.1-18).
Because Exhibit 3.2 does not include the word "draft" or "preliminary", it appears to be a
final document which requires compliance with Idaho Code § 54-1215. (Tr.192, ln.15, through
Tr.193, ln.21).
There is no evidence on the face of Exhibit 1.2 which shows that Erickson provided the
instrument numbers of any comer record, thereby violating Idaho Code § 55-1906 . (Tr.225, ln.625).
It is possible that the (1897 surveyor) field notes could have been altered by other
individuals, usually in the GLO office. (Tr.247, ln.2-6).
Elle agreed that a surveyor who claims to have found an original comer stone is not
necessarily correct. (Tr.268, ln.13-24).
In Section 24, several of Carl Edwards' comers are in the wrong position. (Tr.273, ln.24,
through Tr.274, ln.6).
Regarding the standard of care of a professional land surveyor, it is possible for surveyors
to have different opinions and not violate the standard. (Tr. 278, ln.23, through Tr.279, ln.2).
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The Board had an opportunity to question Elle, which begins at Tr.293, ln.22.
Under Board questioning, Elle testified that some GLO surveyors would not accurately
estimate dimensions of their original stone, while others were quite accurate. (Tr.296, ln.3-24).
Relating to the question whether a land surveyor is obligated to correct a mistake which he
discovered he made, Elle explained in his experience with other surveyors:
[I]t's the standard of care in the surveying profession, that if you've discovered
you've made a mistake, you have to correct it. It doesn't matter when you
discovered you made the mistake, or whether you are getting paid to fix the
mistake[.]
(Tr.309, ln.20, through Tr.310, ln.2).
Regarding failing to delineate the Grangeville Highway District property, Elle testified that
the survey which was recorded denotes that it is a dependent re-survey of the exterior and
subdivision of Section 24, Township 30, North Range East for the Walkers. As such, the standard
of care would require that at least the outline of the Grangeville Highway District property should
be shown. (Tr.310, ln.23, through Tr.312, ln.1 ).
In the Board Decision, it determined that the failure to delineate the Grangeville Highway
District property also violated Idaho Code§ 54-1220. (Board Decision at R.232-233).
On re-direct, the following exchange took place between staff counsel and expert Elle
regarding Exhibit R offered by Erickson which discussed the standard of care:
Q. . .. "In surveying a tract of land according to a former plat or survey, the
surveyor's only duty is to relocate, upon the best evidence obtainable, the courses
and lines at the same where originally located by the first surveyor on the
ground." Would you agree with that statement?
A. I would.

Q. And based upon that standard of care, do you have an opinion whether Mr.
Erickson violated that standard of care, regards the [1897 surveyor] Edwards'
stone?
A. I believe that Mr. Erickson did not obtain -- did not use the best evidence
obtainable in his evaluation of the Edwards, [1897 surveyor] stone.
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Q. And is that based upon anything, other than what you've testified throughout
the day, yesterday and today?
A. That's based on my testimony, yesterday and today.
(Tr.313, ln.25, through p.314, ln.18).
Elle fleshed out his opinion that Erickson failed to use the best obtainable evidence to
evaluate the GLO surveyor/Edwards' stone. (Tr.314, ln.11-13). Thereafter staff counsel had Elle
go back through his testimony concerning Erickson's 2010 Survey Report and materials which
were available for evaluation and consideration. In essence, when the 1897 GLO surveyor's notes
were audited and approved, they became the "law of the survey" and every surveyor thereafter has
to retrace, find and follow the original GLO survey. (Tr.317, ln.9, through Tr.318, ln.5).
The final point made in re-direct concerned the statement in the 2010 Survey Report that
indicated based upon Edward's erroneous location of the original monument, that adjacent property
owner had built a fence thereby encroaching on Walker's property. The complaint received by
Board staff from the adjacent neighbor claimed that Erickson had not spoken to them. If he had
spoken to them, they would have told him that Mr. Walker, Sr., had built the fence 27 years ago.
(Tr.318, ln.21, through Tr.319, ln.13). Previously, Elle had testified that part of a surveyor's duty
was to speak with neighbors to determine their understanding/knowledge of property lines when
hired to perform a survey of land.
The Board Decision determined Erickson failed to rebut the adjacent property's owner
complaint that he did not interview them regarding the fence and in fact that the senior Walker built
the fence, which he claimed in his Record of Survey as having been done by the encroaching
neighbor. The Board Decision found that failure to interview the adjacent neighbor violated Idaho
Code§ 54-1220.
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The Board Decision also determined that the failure to interview the adjacent neighbor and
the false statement in the recorded document caused considerable problems, thus violating IDAPA
10.01.02.005.01.
During Erickson's re-cross-examination of Elle, Elle did agree that while he testified that
Erickson did not use the best evidence in evaluating the southwest corner of Section 24, which
violated the standard of care; it may also be a sign of incompetence, but not necessarily. (Tr.320,
ln.3-12).
6.

Once a determination has been made, scope of discipline is within the
discretion of the Board.

The Respondents will briefly address the Board's Order revoking Erickson's license to
practice as a professional land surveyor in Idaho.
In Williams, the licensee claimed that the real estate board's revocation of his license was
arbitrary, capricious, or an abuse of discretion. The court held:
"[T]he selection of administrative sanctions is vested in the agency's discretion."
Knight v. Idaho Dep 't of Ins., 124 Idaho 645, 650, 862 P.2d 337, 342
(Ct.App.1993). "The purpose behind [professional] discipline is to protect the
public from those unfit to practice ... and to deter future misconduct; the purpose
is not punitive." Idaho State Bar v. Souza, 142 Idaho 502, 505, 129 P.3d 1251,
1254 (2006).
Williams v. Idaho State Bd. ofReal Estate Appraisers, 157 Idaho at 509,337 P.3d at 668.
Once the Board found Erickson violated statutes and rules, the appropriate level of
discipline is in the Board's discretion.
7.

Fees received through Idaho Code§ 54-1220 are deposited in the State
of Idaho General Fund.

Respondents briefly wish to correct a misstatement made in Erickson's Corrected Brief for
Judicial Review. Rather than being considered a money source, all administrative penalty monies
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imposed and collected pursuant to Idaho Code§ 54-1220 are deposited in the general fund for the
State ofldaho rather than the coffers of the licensing board. Idaho Code§ 54-1220(4).

IV.
CONCLUSION
The Board presided over a scheduled three day hearing based upon a Complaint brought
by staff. When the licensee abruptly left the hearing, prior to presenting his defense, the Board
was required to rely upon the evidence which had been presented.
The Board considered the applicable statutes and rules in effect at the time of Erickson's
actions. The Board had jurisdiction to consider this matter and the claims of bias are without
merit. The Board considered Erickson's Answer to the extent that it was more than a general
denial, claiming no substantiation for the allegations.
The Board's Findings of Fact, Conclusions of Law and Order is supported by the Agency
Record and should be affirmed by the reviewing court pursuant to Idaho Code§ 67-5279(3). The
Board's Order is within the discretion of the Board and should not be disturbed.
DATED this

fll

day of January, 2017.
MICHAEL KANE & ASSOCIATES, PLLC

.-,_,.,

BY:

/J

/}' ~

- - -/
- - -~
- - ~ -/£,,,t
-------MICHA EL J. KANE
Attorneys for Complainants/Respondents
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 5< 0 day of January, 2017, I caused to be served a
true and correct copy of the foregoing document by the method indicated below and addressed to
the following:

Chad Erickson
2165 Woodland Road
Kamiah, ID 83536
[Email: ericksonlandsurveys@gmail.com]

XX

U.S. Mail

XX

Email

·ft~~
MICHAEL J. KANE
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OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.
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Professional Engineers and Professional Land
Surveyors.
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Table I.
Additional Cases, Law and Authorities.

English v. Taylor, 378 P. 3d 1036-1044- Idaho: Supreme Court 2016 Limits based on last
amended action.

Mena v. Idaho Bd. of Med., 368 P. 3d 999 - Idaho: Sup. Ct. 2016

Final Order/Preju. Rights.

Twin Falls Clinic v. Hamell, 644 P.2d 341, 348, Idaho Sup. Crt. 1982 Valid exercise oflegislative
power

Warren v. Sharp, 83 P. 3d 773, 780 - Idaho: Supreme Court 2003

Ultimate Fact

BLM 2009 Manual of Surveying Instructions §5-9,10,11. Use of the best evidence may justify
See Exhibit "G"

rejecting a questionable stone.

BLM 2009 Manual of Surveying Instructions§ 5-39 and 7-56: One Point Control (re-establish by
See Exhibit "L"

record bearing and distance).
BLM 2009 Manual of Surveying Instructions §7-41

Closing Corners.

BLM 2009 Manual of Surveying Instructions §6-23-26

Topographic Calls. See Exhibit "N"
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See Exhibit "M"

TABLE II.
Summary Of Claims From Respondent's Brief And Replies Thereto.

Claim from Respondent's Brief
Appellant's Reply
Claim #1: Page 2, Last paragraph: "Erickson simply left the hearing."

REPLY: At pages 18 and19 of Erickson's Brief, Erickson detailed the medical reasons for why he

had to leave the 3rd day of the Hearing, June 22, 2016 and ended with the note that the Board was
partly responsible for two reasons: 1. Only five days from the receipt of the Interlocutory Appeal
Order to the Board Hearing necessitated long days and short nights of study and preparation; 2.
The Board's selection of June 20-22 for the hearing dates were days when there were no hotel
rooms available in Boise for Erickson or his witnesses. In this the Board failed to provide a viable
forum for Erickson to present his defense. Also see Motion For Continuance R. 186-192.
Claim #2: Page 3, Top: "Erickson's own action in leaving the hearing prior to its conclusion

has resulted in an Agency Record that is void of any clear defense ... "

REPLY: This is Erickson's point exactly, for for whatever reason, the agency record is not ready

for appeal. Even before Erickson's medical crisis, the Board's counsel had made it clear that the
hearing could not be completed in the time scheduled and would need to be suspended for some
time. Tr. 387:15-20; 385:12-24: " ... we're not going to get done today. I don't know when we are

going to get done. I suspect it's going to be a while before we all get back together to finish this",
came before Erickson's medical crisis. A continuance for Erickson's medical crisis would not have
delayed the Order one whit.

Erickson's leaving the hearing because of a medical crisis presented a choice for the Board: 1.
Adjourn to a later time, which was inevitable anyway or, 2. Finish the Hearing in the three days
allotted. It was most convenient not to hear Erickson's defense. Now they don't want anyone else
to hear it, even when justified by statute.

In denying Erickson a viable opportunity to present his defense, did the Board abuse its
discretion? Ahern v. Board ofEducation of Sch. Dist. of Grand Island, 456 F. 2d 399,403 - Court

of Appeals, 8th Circuit 1972. "A fundamental requirement ofdue process is the opportunity to be
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heard, at a meaningful time and in a meaningful manner. This opportunity must be appropriate to
the nature of the case. "
nd

Claim #3: Page 3, 2 paragraph: "In the briefsubmitted by Appellant, he requests this court make

determinations which are outside its scope of review ofan agency decision." Namely,
constitutionality, procedure and additional evidence.

REPLY: The Board is remarkable in its attempts at limiting the powers of the District Court as

appellate court, for these are the very powers granted to the District Court by I.C. 67-5279. Further
powers are implied in I.R.C.P. 84. (r) which states:

"If review is de novo or the court orders an

evidentiary hearing, the Idaho Rules of Civil Procedure apply to the de novo or evidentiary
hearing." See Claims #12 & 32.
Claim #4: Page 3, last paragraph: Erickson should go suck an egg because he has failed to show

that a substantial right has been prejudiced, as required by I.C. 67-5279(4).

REPLY: Mr. Erickson's substantial rights have been prejudiced. According to the last paragraph

of §II of Mena v. IDAHO STATE, Erickson's substantial rights have been prejudiced because the
Final Order revoked his license, livelihood and discredited his reputation. See Claim #13.
The next 7 Claims are from the Respondent's Brief, pages 5-7, which are a repeat of R. 229-242.
Claim #5: page 5 :3 rd paragraph: " ... the location of the Carl Edwards monument had been honored

for a period of over I 00 years."

REPLY: No documents exist that give reference to the Carl Edwards stone and predate 1977 and

post-dates 1897. This is confirmed by the Board's expert witness at Tr. 279: 18-25. But there are
eight documents that do discredit the Carl Edward's monument. These are: two powerline
easements dated 1902 (B.19-P.7) and 1921 (B.47-P.288), County Surveys dated 1909 (Ex. 20.1),
two School deeds dated 1915 (Ex. 21.4 & 52), a Hwy R/W drawing dated 1920 (Ex. 14.1), the
GHD deed dated 1966 (Ex. 9b.1) and two USGS topography maps dated 1963 and 1995 (Erickson
Exhibits C & D). None of these documents authenticate Carl Edwards' stone, the closest being
104' to the east.
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Claim #6: page 5:4th paragraph:

"For reasons known only to Mr. Erickson, the record ofsurvey

failed to show (the Grangeville Highway District (G.H.D) property).

REPLY: This restatement is inappropriate because the G.H.D. argument was thoroughly rebutted

in Erickson's brief on pages 36-42.
Claim #7: page 5:4th paragraph: "(Erickson) also engaged in speculation that ultimately turned

out to be incorrect, primarily pertaining to a fence bordering the property of the Badertscher
family."

REPLY: Erickson's work was not speculative nor in error, as shown by the collaboration of all

subsequent surveyors. These surveyors all rejected Carl Edward's Wl/4 comer monument of
Section 24, and thus reject the Badertscher's fence. These are all in agreement that the Badertscher
fence is about 100' into Section 24. These are: 1. Hunter Edwards at Ex. 13.2; 2. Steve Wellington
at Erickson Exhibit Z-1, which is Record of Survey (R.O.S.) #S-3343; 3. Matthew Mayberry at
Erickson Exhibit Z-2, which is R.O.S. #S-3355; and 4. Pete Ketchum at Erickson Exhibit Z-3,
which is R.O.S. #3390. Mr. Elle described the situation very well at Tr. 123:2-10.
Claim #8: page 5 :last paragraph: "(Erickson) created controversy ... (that) has now degenerated

into a court action. "

REPLY: The Board is being arbitrary and capricious when it states that Erickson caused the

turmoil, and removed his license for it. For example, six different positions for the SW comer of
Section 24, and the resulting turmoil, is evident in records dated 1902, 1909, 1921, 1963, 1977,
1995 and 1996 (see Erickson Exhibits c-E). At Tr. 326:15-16 the Board's Executive Director
stated "Before Mr. Erickson was hired (2010), these disputes existed." This is further evidenced
by the 2009 Walker v. Hoiland case. Turmoil is particularly evident after Carl Edwards 1996
Record of Survey #S-1177 (Ex. 3. 7) placed the south line of Section 24 out in the middle of the
Walker's field, resulting in the 2009 Walker v. Hoiland case. The same can be said of Hunter
Edwards 200 I Record of Survey #S-1920 (Ex. 13. I).

Such issues, and the resulting litigation, almost always end with a disgruntled party, turmoil if you
will, even acrimony (See Curd v. Kentucky, 2nd to last paragraph of page 308). Disciplining a
boundary surveyor every time there is a disgruntled party is like disciplining the opposing attorney

APPELLANT REPLY BRIEF 6 of 40

645

every time someone loses in court. See pages 43-45 of Erickson's Brief and Item 4 of pages 60 &
61 of Erickson's Brief.

Claim #9: At top of page 6 the Board states, " ... something happened that began to unravel the

relationship (between Erickson and Walker as a client)"

REPLY: In this the Board supports Erickson's claim that the Surveyor/client relationship had
come to an end by the latter part of 2011. Which was the reason that Erickson on December 29,
2011 elicited re-engagement with the Walker's so that he could resolve new evidence. The new
evidence was a new high-resolution 1946 aerial photograph (Ex.21.2 or Attachment "H") showing
the location of the school property. The re-engagement request was in the form of a non-public,
rm-recorded, preliminary report and contained some preliminary assumptions. On line 12 of page 6
the Board is in error to fault Erickson for not "memorializing" these private, preliminary
presumptions.

In the last two lines of page 12 of their Brief, the Board acknowledged that the funding and survey
work was given to another surveyor, Steve Wellington. Wellington, using independent logic and
evidence confirmed Erickson's 2010 position for the SW comer of Section 24, and adopted
Erickson's monument. Erickson revisited his data and found his 12-29-1 lintermediate error, it was
in analyzing the new 1946 aerial photo. He had mistakenly considered an extant east-west fence as
the north line of the school property when it was actually the south R/W limits of the Hinkle Ferry
Road. The north line of the school property would be 30' further north, thus Erickson's first SW
comer of Section 24 was correct after all, see Ex. 21.4 and Attachment "I".

Beginning on line 15 of page 6 we read, " ... Mr. Erickson has recanted his (preliminary) 20ll

survey report and is now back to claiming that his original record of survey and survey report
were correct as to the southwest corner"(parenthesis added), yet here we are in 2017 with the
Board still faulting Erickson for not memorizing a preliminary finding that has been abandoned.
Frankly, the Board's thought process is quite incomprehensible. Is it malice?

Claim #10: page 6:last paragraph: The Board's malice surfaced in excessive passion in the last
paragraph on page 6: "Pouring gasoline on the fire ... "

REPLY: Then followed a quote that is actually an accurate description of what occurred on this
project.
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Claim #11 Top of page 7: "By the end ofMarch, 2015, the relationship with the Walkers had
deteriorated to the extent that Ms. Walker was demanding that criminal charges be filed against
Mr. Erickson. "

REPLY: After climbing in bed with the complainant, the Board pulled the blankets over the un-

hinged nature of the March 2015 Walker complaint, see Ex. 1.5. and R.232:linesl-2. She wasn't
just calling for criminal charges against Erickson, she was demanding criminal charges against six
surveyors and one attorney. Mrs. Walker's claim is not credible, justifying the Board's dismissal
of it at R. 224:B.
Claim #12, page 7: B. 1. "Erickson is constrained by the existing Agency Record and any
augmented documents when attempting to persuade the court to reject the Board's Decision."

REPLY: See response to Claim #3 above.

Claim #13, page 17:line 17: "Erickson did not object to Elle's qualifications or his ability to
provide an expert opinion ... "

Reply: Tr. 33:11-34:6: Mr. Erickson: "I object to this witness ... he is a member of the Agency
Head, and as a member of the Agency Head he cannot be both the judge and the witness at the
same trial. "
Claim #14, page 8:2: "The status of the expert as a board member and the claim of board member
bias are not sufficient to find that Erickson's right of due process was infringed. "

REPLY: A. When the Board placed one expert witness against another they failed to develop a

system that would establish a Standard of Care, unless they considered that the Board's expert
witness would be given the "presumption of correctness", in which case the Board's violation of
due process would be certain.
B. The judicial proceedings for this case have been on-going since February, 2011, see Ex.1.4.
From February 2011 to August 2015 the Board's expert witness officiated as the Board Chairman
and was intimately involved in the investigation ofthis case (R. lA:last paragraph) and influential
upon the other Board members.
C. Mr. Elle's testimony as a very biased expert witness (see Claim #16) at the Hearing reveals the
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nature of influence that he had for four years upon the other Board members on this matter.
Recusing himself just before the hearing did not remove the past influence upon the others.

Claim #15, middle of page 9: "A decision maker will not be disqualified absent "a showing that

the decision maker is not capable ofjudging a particular controversy fairly on the bases of its own
circumstances".
REPLY: Here the Board is using a 197 6 defense that was outmoded by the 2009 US Supreme
Court's Caperton case.

Mr. Elle was the Board Chairman when on November 25, 2014, five working days after Erickson's
magazine article came out (R. 166-169 & 176-179), the board, in apparent retaliation (R. 174-176),
reversed their 2011 investigation and preliminary ruling from pro-Erickson to pro-Edwards (See
middle of the second page of https: //ipels.idaho.gov/rninutes/Minutes 11 - 11.pdf ). The resulting
chill to Erickson's Freedom of the Press makes this an "extreme case" and thus invokes a Caperton
defense. Under a Caperton defense it is not necessary to prove the adjudicator is biased, just that
there is an unacceptably high risk that such is the case. Caperton v. AT Massey Coal Co, 129 S. Ct.
2252, 2259, 2262, 2265 - Sup. Ct. 2009.

http://www.amerisurv.com/PDFITheAmericanSurvevor Erickson-FoxGuardingHenHouse NovDec2014.pdf
Claim #16, page 10, line 7: "Counsel for the Board specifically explained that Mr. Elle was

allowed to act as an expert so long as he did not participate in charging decisions ... "

REPLY: The Board designed a trial where the "standard of care" was to be debated and
determined by two qualified expert witnesses, Mr. Elle and Mr. Erickson. This design had many
foundational flaws:
A. Obviously the Board intended that, by the presumption of correctness inherent in Mr. Elle's

Board membership, Mr. Elle's testimony would prevail, otherwise how could the Hearing
accomplish anything? However, under a "presumption of correctness" every utterance made by
Mr. Elle's was Board-anointed "participation in charging decisions".
B. During the course of the hearing Mr. Elle did directly participate in charging decisions in more
than thirty instances, going directly to the ultimate fact, Erickson's quilt. The most egregious of
these are:
1. R. 237:3-5: "The expert opined that Mr. Erickson had failed in his primary obligation to
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protect the welfare of the public, and violated the standard of care. "

2. R. 239:5-6: "Based on this evidence, it was the unrebutted testimony of the expert that Mr.
Erickson fell below the standard of care".

3. Tr. 57:10-60:9: Counsel asked Mr. Elle to state the effect of a "board opinion", a nicety
known particularly to Board members. Mr. Elle also here stated in 10 instances that Mr.
Erickson violated various statutes. Mr.Elle didn't say that Mr. Erickson's survey violated the
statues but that Mr. Erickson violated the statute. Here the expert witnesses invaded the
Adjudicator's realm by making determinations which the Board members had the duty and
ability to perform themselves.
4. Tr. 121 :19-123:21: At the request of the Board, the expert witness stated that Mr. Erickson
violated the "Standard of Care" and "Public Welfare". Here we see, from both directions,
"participation in charging decisions";
5. Tr. 124:2-21: The expert witness incorporated the new and illegal principle of"continuity"
in the Standard of Care and accused Erickson of violating it. The witness not only
participated in the charging decisions, he made up rules as he went along;
6. At Tr. 151:6-152:14 the Board's Counsel asked Mr. Elle to charge Mr. Erickson. Mr. Elle
did so. Mr. Erickson objected that both the question and answer were prejudicial. The Board
over-ruled saying, "we can't change his testimony to "alleged"just because we don't agree
with it." Immediately the Board's Counsel asked Mr. Elle to charge Mr. Erickson again on

another point. At Tr. 119:13-24 and Tr. 132:17-134:2 are more examples of the Board
assigning the charging of Mr. Erickson to the expert witness.
C. There was regular collusion throughout the hearing between the Prosecution, the expert witness
and the Agency Head; Tr. 148:2-153:6 is a good example. This was the Examination of the Expert
Witness by the Board Members. The Board asked Mr. Elle to make determinations about
Erickson's violations. The prosecuting attorney asked questions as though he were a Board
member and during this time supplied answers for the expert witness to use (see Tr. 148:11).
D. At Tr. 152:2-8 Elle and the prosecuting attorney argued the law, determined ultimate facts and
the Board over-ruled Erickson's objections on this.
E. Mr. Elle did attend an executive session without the presence of Mr. Erickson, see Tr. 396:2-18.
F. Mr. Elle did conduct a field investigation on April 7th, 2016 with only one side. (See Ex. 21.1)
G. The appearance of bias could have been easily dispelled by: 1. Using the Board's investigator
and disclosing his report; 2. The hiring of an unbiased hearing officer, see Haw v. Idaho State Bd.
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of Medicine, 137 P. 3d 438,443 - Idaho: Supreme Court 2006: "In order to assure impartiality on

the second remand, the Board would be well advised to employ the services of the hearing
officer... The hearing officer did a good job ofseparating the wheat from the chaffwith regard to
the substantive issues in the first go-around and would more than likely peiform a similar service
on the issue of costs and fees ...At the very least, employment of a hearing officer would avoid the
appearance ofpartiality. "
H. In addressing the ultimate facts Mr. Elle intruded on the functions of the Board. See Warren v.
Sharp, 83 P. 3d 773, 780- Idaho: Supreme Court 2003: "However, as to the second opinion

rendered by Dr. Skelton, the district court should have found it to be inadmissible. The function of
the expert is to provide testimony on subjects that are beyond the common sense, experience and
education of the average juror. Where the normal experience and qualifications of lay jurors
permit them to draw proper conclusions from given facts and circumstances, then expert
conclusions or opinions are inadmissible... The opinion rendered by Dr. Skelton as to whether the
accident could have been avoided is more suited to a closing argument than expert testimony. "
I. In addressing the ultimate facts Mr. Elle functioned as a member of the Board, which in this
special case violates due process because the expert witness participated in the charging.

Note: Though all allegations presented here are rebuttable, Erickson does not at this point rebut
them. This discussion is solely about the ineffectual recusal of the expert witness from the Board.
Claim #17, page 12, third paragraph: "Any claim that the Board lacked jurisdiction to hear the

matter against Erickson as its licensee because ofstatutory violation based upon timeliness is not
sufficient to overturn the Board decision. "

REPLY: A. The instances addressed on page 12 were two extensions of the six month deadlines

for hearing a complaint, LC. 54-1220(2). Such infinite extension of a statutory time limit, as
happened here, is an abuse of discretion and an example of exceeding legislative authority,
certainly an abuse of the principle of repose and due process.
B. There are two statutory time limits involved and the above extensions did not address nor affect
the second of these, the two year deadline from time of discovery at IDAPA 10.01.02.011.01. In
the latter the Board is barred from accepting a complaint more than two years after discovery of the
matter by the complainant. In this case the complainant is the Board. The Board knew of the
matter on February 24, 2011, more than four years before it filed its complaint on October 28,
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2015, therefore the Board is prevented from accepting it own complaint. There is no provision for
an extension of the 10.01.02.011.01 constraint.
C. It is not possible for the Board to hold a hearing based upon the two private complaints since
they both~ lack "penalty of perjury'' and have been found by the Board to be wanting. See R.
lA:first paragraph and R. 224:B.
D. English v. Taylor sets forth the precedent that amended complaints take the limitation of
actions of the later date. Thus the action date of all of these complaints is Oct. 28, 2015, four and
½ years after the Board became aware of the incident. Perhaps a complaint could be processed

against Erickson's March, 2015 Magazine article, but that would be protected by Freedom of the
Press.
E. From the case of Twin Falls Clinic v. Hamell, courts would conclude that the statutes in
question are valid exercises of legislative power for purpose of limitations of actions.

Claim #18, page 12 & 13: Item 4: "The Board considered Erickson's Answer to the extent it was

relevant ... His Answer did not overcome evidence developed at the hearing."

REPLY: Erickson would counter that the evidence developed at the hearing did not overcome
Erickson's 22 page answer. Certainly the Board is not justified in unequivocally declaring that the
Answer does not rebut the Board's Finding of Fact, when the Finding of Fact ignored Erickson's
Answer. Hell, if the Board had read and paid attention to Erickson's Answer this thing would
never have gone to hearing. Already 43 of the original 49 complaints and sub-complaints have
been dismissed or are redundant. In conclusion, because of the completeness of the Answer, the
Board is not in any instance justified in declaring that their assertions are unrebutted, except of
course for those that did not appear in the Complaint.

CORRELATED TO ERICKSON'S ARGUMENT
ARGUMENT "A"(preliminary): Board's Claim #19, page 14: second paragraph: In reference to
Erickson's December 29, 2011 preliminary document delivered to Mrs. Walker, the Board states:

"J.C. 54-1215(3)(b) ... directs a licensee that a seal, signature and date shall be placed on all
[final] ... reports ... whenever presented to a client." [brackets- re-inserted]

REPLY: The Board leaving [final] out of LC. 54-1215(3)(b) is like leaving [of the people] out of
the 2nd Amendment. This illegal omission on the part of the Board was intentional and changed the
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whole meaning, but does serve to underscore Erickson's point that LC. 54-1215(3)(b) is so vague
as to need some "fiddling with" in order to understand it. The Board's fiddling aside, LC. 541215(3)(b) is about "final" documents, not "preliminary" documents.

LC. 54-1215(3)(b) continues, "Any such (read 'final') document ... that is not a.final document ... "
What does that mean? Such wording is like combining a proton with an anti-proton and "poof'
they obliterate each other. We'll have to use Justice Learned Hand's "proliferation of purpose" (in
more mundane vernacular, "guess") to figure this one out and we can do so, but where is the clear
warning to a less illuminated surveyor like Erickson? Such ambiguity has the Board in mendacious
maneuvering. Both of the Board's witnesses concluded that Erickson's report is a final document
(Tr. 193: 1 and R. 232:A) yet that document lacks signature and seal. Certainly the Board has failed
to show a clear and concise rule and a clear and concise violation of that rule.

The Board's carelessness in these matters is evidenced in the last paragraph of their page 14: "Elle
testified that he understood that Erickson had previously represented that he had been relieved a
few days before the report was delivered. " However, the words in the referenced quote at Tr.

195:10-18 read "a week or two". Actually Erickson was relieved during a phone call from Mrs.
Walker's daughter about two months previous to this preliminary request for re-engagement.
Maybe the Righteous Brothers could do a song titled "Time Goes By So Quickly' or "Months turn
into weeks, Weeks turn into Days". They would have to really jazz it up though, no foot dragging
on these songs. Maybe they could record them on a 78 record and play it at a 45 speed.
See Erickson's Brief, pages 31-35: Item #5.
ARGUMENT "A"("preliminary"): Claim #20, page 15:2nd paragraph: " ... no evidence was

presented to rebut Elle's testimony that Erickson had a long-term client relationship with Mrs.
Walker."

REPLY: How would Elle know? Tr. 169: 1-5: Erickson: "Did you talk to Walker"? Elle: "No,

I did not." Erickson: "And did you talk to Badertscher?" Elle: "No, I did not." George Wagner

to Elle at Tr. 312:9: "You don't know what's going on?"
ARGUMENT "B"(G.H.D. property): Claim #21: Page 21 :3 rd paragraph and page 23: "Elle

testified that the survey which was recorded denotes that it is a dependent re-survey of the exterior
and subdivision ofSection 24, T30N, R3E for the Walkers. As such, the standard of care would
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require that at least the outline of the Grangeville Highway District property should be shown. "

REPLY: Mr. Elle is mistaken, as Erickson pointed out in the "Background" and "Defense Items
#1-7". In ignoring Erickson's Brief the Board is conceding these points. However, in the spirit of
clarity, let us address this item again.

The US RECTANGULAR SURVEY SYSTEM is defined at Chapter 3 of the 2009 BLM Manual
of Surveying Instructions. 3.2 of that manual reads: "The law provides that (1) the public lands of
the United States shall be divided by lines intersecting true north and south lines at right angles so
as to form townships 6 miles square; (2) the townships shall be marked with progressive numbers
from the beginning; (3) the townships shall be subdivided into 36 sections, each I mile square and
containing 640 acres as nearly as may be ... US.C. 751." Title 43 U.S.C. 753 spells out the further

subdivision of Sections by north-south and east-west lines.

After obtaining ownership, private property owners may further subdivide their lands as they
please. Some subdivisions may conform to the Rectangular Survey System, as the Zumwalt 40
acres did, or they may not as the metes and bounds description of the G.H.D. property did not.
As stated in his Title Block of Ex. 1.2, Erickson's 2010 survey was a survey of the exterior and
subdivision of Sec. 24, T30N, R3E, which is a call for the US Rectangular Survey System only.
Erickson's intent at this phase was to find out what was going on in the original section
subdivision. Such complications as the GHD could come later and were purposefully excluded
from Erickson's July 27, 2010 Record of Survey.

There are no rules or statutes prohibiting such segregation of efforts and Erickson's segregation of
work is standard to the area, as can be seen at Ex. 3.7, 13.2, Erickson Exhibit Z-1, Z-2 and Z-3.

Claiming that a surveyor 435 road miles away in Pocatello can provide a Standard of Care in
Grangeville is asinine. Especially a 50% surveyor who doesn't know the difference between a US
Rectangular survey and a metes and bounds survey, or a boundary survey and a site plan (Tr.
180:6-18).
\
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ARGUMENT "C"(Turmoil at Badertscher Fence): Claim #22: page 24 & 25: "The Board's
Decision also determined that the failure to interview the adjacent neighbor and the false statement
in the recorded document caused considerable problems ... "

REPLY: The Board gets pretty highfalutin for someone who acknowledges that his expert
witness didn't interview said neighbor either, see Tr. 169: 1-9. The Respondent's Claim #22 is a restatement of their Findings of Fact, which fails to address Erickson's "Background" and "Defenses
In Law # 1-8" contained on pages 44-46 of his Brief, and thus concedes these points.
But, let us reiterate: Erickson did not say who built the fence. Erickson did not use the name
"Bradertscher" in either of his July 2010 documents, Ex. 1.2 & 1.3. It would not have made any
difference if Erickson had interviewed Bradertscher or not (which he did) since five surveyors have
confirmed the encroachment of the Bradertscher's onto the Walker property, including Carl's
surveyor son, Hunter Edwards, see Ex. 1.2; 13.2, Erickson Exhibit Z-1, Z-2 and Z-3

ARGUMENT "D"(Lack of3 Comer Records): Claim #23: page 16:2nd paragraph.

REPLY: The Respondent's Reply failed to address Erickson's "Defenses in Law, #1-3",
contained on page 49 & 50 of his Brief, and thus concedes these points.

ARGUMENT "E" (lack of Comer Record numbers): Claim #24: page 16, 3rd paragraph.

REPLY: The Respondent's Reply failed to address Erickson's "Defenses in Law, #1 & 2",
contained on pages 52 & 53 of his Brief, and thus concedes these points.

ARGUMENT "G"(Central issue, SW comer): Claim pages 16-25.

REPLY: The Respondent's Brief is like herding cats, especially for Argument "G". The
Complaint, Finding of Fact and now the Respondent's Brief each have their own classification
system, if one were to be generous. The Finding of Fact had a pretty good one, "Items A-H", but
that system is abandoned in the Respondent's Brief and nothing substituted in its place.

Claim #25: page 17 & 18: "Erickson is correct that when a board is hearing an administrative
proceeding a determination of a violation of the standard ofcare must be supported by expert
testimony establishing the community's generally accepted standard of care ... The Board presented
John Elle, PEIPLS as its expert."
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REPLY: Claiming that a surveyor one mountain range and 435 road miles away in Pocatello can

provide a Standard of Care in Grangeville is illogical. The Lewis and Clark Chapter of the ISP LS
provides a monthly forum where experiences are discussed and training presented. These meetings
are held in Lewiston and include surveyors from Grangeville north to Moscow. Mr. Elle has not
attended these sessions in the 21 years that Erickson has attended them.

During research at the Idaho County Recorder's Office, all surveyors operating in the Grangeville
area are intimately informed of the other local surveyors' methods. No local surveyors have
journeyed to Pocatello to study the survey standards there. What surveyors do in Pocatello appears
to be a surprise to surveyors in Grangeville, especially the practice of not questioning the
authenticity of a freshly marked stone found 260' out of position when compared to the 1897 GLO
topo calls.

When Mr. Elle did come to Grangeville it was for a one-day ex-parte meeting on April 7, 2016,
with only one side of the dispute, see Ex. 21.1. Such behavior is that of a "prosecution witness"
rather than an "expert witness".

Eacret v. Bonner County, 86 P. 3d 494,503 - Idaho: Supreme Court 2004: "We conclude that the
decision of the Board granting the Harris variance was properly vacated and remanded by the
district court on the basis of bias of one of the Commissioners (for ex-parte meetings)."
Claim #26: page 19:3rd paragraph: "Elle testified that there was no evidence that Erickson had

reviewed the auditor's notes."

REPLY: This was previously rebutted as an inserted allegation at Erickson's Brief, page 17:C.b;

page 26:J.a; and page 61:6. The Board also failed to show that the auditor's notes are relevant.
Claim #27: page 19:last paragraph: " ... an older property landowner ...pointed the

location .. (which) tended to support the Carl Edwards' location (of the SW corner ofSection 24)."

REPLY: This was previously rebutted at Erickson's Brief, page 17:C.a; page 26:J.e; and page

62:7, as a self-serving, inserted, inadmissible testimony.
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Claim #28: bottom of page 19: "US. Forest Service Public Roads, map from 1920 ... tended to

support the Carl Edwards location ... "

REPLY: This was previously rebutted at Erickson's Brief on page 62.8: "While they are both

erroneous, as evidenced by the School deed (Ex. 52), that doesn't mean they are at the same point,
they are actually I 04' apart. " See point #2 on Attachment "I"
Claim #29: page 20:paragraph 1: "Elle testified that Erickson's Survey Report contained

confusing language (about the use of loose stones)"

REPLY: Welcome to the English language! Does the Board think that expanding six complaints

into 29 (so far) and scattering them in 26 pages without a classification scheme is not confusing? It
is like herding cats. However, the Board's claims would not be near so confusing if they did not
introduce errors along the way. A quick peek at Ex. 5a.l:page 7, lines 13-15 reveals Mr. Elle's
mendacity, for Erickson was referring here to the fence comer not the loose stone.
Claim #30: page 20 and 21: Erickson's failure to use the 1897 GLO survey in the form of the Carl

Edwards stone violated the BLM manual and impacted the health and safety in the community
(paraphrased).

REPLY: There is nothing new here. This was previously rebutted at Erickson's Brief on pages

55-65 as Argument "G". We are required by §5-10 of the 2009 BLM Manual of Surveying
Instructions to use the "best evidence", this may or may not be a stone, depending on the credibility
of the stone. See Attachments "G, J & K". Attachments J & Kare Declarations of two surveyors
who also reject the Carl Edwards stone. These Declarations are part of the Record at Tr. 388:2:12

The Board does acknowledge at Respondents' Brief, page 22:last three paragraphs: "Elle agreed
that a surveyor who claims to have found an original corner stone is not necessarily correct" (Tr.

267 :23-268:24). "In Section 24, several of Carl Edwards' corners are in the wrong position" (Tr.
273:24-274:6). "Regarding the standard of care of a professional land surveyor, it is possible for
surveyors to have different opinions and not violate the standard" (Tr. 278:23-279:2).
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Claim #31: page 24:last paragraph: "The Board Decision determined Erickson failed to rebut the
adjacent property's owner complaint that he did not interview them regarding the fence. "

REPLY: This was previously addressed here in Claims #7 and 22 and rebutted at Erickson's

Brief on pages 43-46
Claim #32: page 25:6: "Once the Board found Erickson violated statutes and rules, the
appropriate level of discipline is in the Board's discretion."

REPLY: Peckham v. Idaho State Bd. of Dentistry, 303 P. 3d 205,211 - Idaho: Supreme Court

2013. "An agency's final order must be affirmed unless the appellant shows that his substantial
rights have been prejudiced, J.C. §67-5270(4) ... It is the Board's burden to prove its case by clear
and convincing evidence, rather than the accused's burden to prove his innocence. See Laurino v.
Bd. ofProflDiscipline 137 Idaho 596,601, 51 P.3d 410,415 (2002). And, while the Board may
use its expertise to reach factual findings based on evidence in the record, that expertise cannot
serve as a substitute for necessary evidence. "

Laurino v. BOARD OF PROF. DISCIPLINE, 51 P. 3d 410, 423, 424 - Idaho: Supreme Court 2002.
"J.C. 67-5279(3) dictates that "if the agency action is not affirmed, it shall be set aside, in whole or

in part, and remanded for further proceedings... We conclude that the Board acted without a
reasonable basis in fact or law... "

See Claims #3 & 4.
Claim #33: page 25:7: "Fees received through Idaho Code §54-1220 are deposited in the State
General Fund. "

REPLY: This is very similar to "Corban" of Mark 7: 11. Corban was money deposited
into Herod's Temple so no one could get at it. It appeared sacred but it was readily
withdrawn by the depositor. So we see in I.C. 54-1209: "The secretary of the board, or
assistants thereto as may be designated by the board, shall receive and account for all
moneys derived under the provisions of this chapter, and shall pay the same to the state
treasurer, who shall keep such moneys in a separate account to be known as the
"professional engineers' and professional land surveyors' account. " Such moneys shall be
kept separate and apart from all other moneys in the treasury, and shall be paid out only
on approval of the board. All moneys in the "professional en~ineers ' and professional land
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surveyors' account" are hereby specifically appropriated for the use of the board. "

This arrangement is confirmed by viewing the Board's annual Financial Reports. Also see
"Follow the Money' on page 10 and 11 of Erickson's Brief.
Claim #34: page 26:IV Conclusion: "(Erickson's) claims of bias are without merit."

REPLY: Haw v. Idaho State Bd. of Medicine, 137 P. 3d 438 - Idaho: Supreme Court 2006, last

page. JONES, J. specially concurring: "I write to pass on to the Board, using the words ofmy high
school English teacher, Mrs. Murphy, a word to the wise. A tribunal that is too close to an issue,
or which has a financial stake in the outcome, may find its impartiality impaired. "
Claim #35: page 26:IV Conclusion: "The Board considered Erickson's Answer to the extent that it

was more than a general denial, claiming no substantiation for the allegations. "

REPLY: See Erickson's Reply at Claim #18. "General denial, lacking substantiation"?! The

Answer was 25 pages long of very specific rebuttals. The Complaint was only 21 pages long.
Since Erickson's brief for the six surviving charges is: 84 pages long, how long would a fully
detailed brief have been for the original 49 charges? 686 pages! And Erickson was supposed to
do that in 21 days?! It sure was unhelpful that the Board canceled the Prehearing Conference
where the superfluous complaints could have been ironed out. See Claim #18.
MISCELLANIOUS

H & V. Engineering v. Bd. of Pro. Engineers, 747 P.2d 55, 61 (Idaho 1987): SUPREME COURT
DETERMINATION: "We conclude that... unwritten standards based solely on the Board's
"experience and expertise" unknown to member of the profession and reviewing courts cannot
survive due process scrutiny. " Reversed.

Ater v. Idaho Bureau of Occupational Licenses, 160 P. 3d 438,442 - Idaho: Supreme Court 2007.
"Because the Board acted without substantial evidence and its decision infringed upon a
substantial right, we set aside the Board's action ... We find that farther proceedings are
unnecessary... "
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Table III. Points Conceded by Board (Not Addressed In Respondent's Brief).
No.
1
2
3
4

Location in Erickson's Brief
Page 10 & 16:3
Page 11: last para!ITaph
Page 14:1 and Pages 67-69
Page 16:4A

5

Page 17:4B

6

Page 17:4C

7

Page 18:4D

8
9

Page 19:4E
Page 19:4F

10

Page 19:7

11

Page 26:9A, C-E, I, J & L

12

Page 28:11

13

Page 29:17

14

Page 40:Argument "B":6

15

ARGUMENT "C"

Sub_ject
Privilege v. Right
Challenge of Expert Witness
Did the Board suppress Freedom of Press?
Did the Board violate Due Process for denying March 9th,
2016 Motion for Continuance?
Did the Board violate Due Process for denying June 20th,
2016 Motion for Continuance?
Did the Board violate Due Process for denying June 22nd,
2016 Motion for Continuance for Research?
Did the Board violate Due Process for denying June 22nd,
2016 Motion for Continuance for Medical Reasons?
Did the Board proceed Illegally in Continuing the Hearing?
Did the Board violate Due Process in Continuing the
Hearing?
Did the Board violate Due Process because of an
Unconstitutional Lack of Notice?
Was the Board Arbitrary, Capricious and Abusive of
Discretion ?
A. Badly formed Complaint Finding of Fact & C. of Law?
C. Hearing without presence of Defendant o·,.-his Counsel
D. Failure to gather evidence
E. Failure to Grant Justified Continuance?
I. Use of inadmissible Badertscher Complaint-no penalty
of perjury.
J. Injecting 5 issues not in Complaint and no amendment.
a. George W. Ball 1897 Inspection survey.
b. Hunter Edwards' stone at the Wl/4 comer of Sec. 25.
c. James Shannon's 1897 Special Instructions.
d. Farm implements cannot mark basalt stones.
e. Mr. Hoiland's testimony at the Sl/4 of Sec. 24.
L. Failure to recognize incorporation by reference.
Was it Unlawful for the Board to use the Deposition
without Ruling Upon Erickson's Objection to it?
Did the Board abuse its Discretion when it dismissed the
January 19, 2016 Motion to Dismiss because they failed to
recognize that Erickson's Answer was incorporated by
reference?
Illegal suppression of the John Russell Investigation. At
Tr.405:3-18 and Tr.417:23-418-13 the Board used evidence
from the J.R. Investigation while prohibiting Defendant,
Adjudicator and upline Courts from seeing it (Ater v. Idaho
Bureau of Occupational Licenses, 160 P. 3d 438,442 Idaho: Supreme Court 2007, reads: "... this Court will
review the Board's decision with greater scrutiny when it
does not accept the hearing officer's recommendations.'').
TURMOIL AT BRADERTSCHER
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Page 44:Defences in Law:2

16

Page 45:Defences in Law:6

17

23
24
25

ARGUMENT "D"
Page 49:Defences in Law: 1
Page 49:Defences in Law:2
Page 49:Defences in Law:3
ARGUMENT "E"
Page 52:Defences in Law: 1
Page 52:Defences in Law:2
ARGUMENT "G"
Page 56:Defences in Law:1
Page 58:Defences in Law:
Page 58:Defences in Law:
Page 59:Defences in Law:

26

Page 63:Defences in Law:10

27

Page 64:Defences in Law:15

28
29
30

Page 65 :Defences in Law: 16
Page 67 :Political Prosecution

18
19
20
21
22

The Board exceeded its authority because no rule states that
all neighbors must be interviewed. Reason often dictates
otherwise.
Use of Badertscher Complaint when it lacked "penalty of
perjury". Used in Finding of Fact and Respondent's Brief.
LACK OF 3 CORNER RECORDS
"Shown" document doesn't equal "Controlling" document.
Corner Record not required for adopted corner.
State Law trumps Federal Law for Closing Corners.
4 MISSING CORNER RECORDS
Anrument "E" is void for typo2raphical errors.
Failure to recoimize incorporation by reference.
CENTRAL ISSUE - SW Corner Sec. 24
Exceeded authority in barring examination of stone.
New & illegal procedure of"Continuity".
Welfare of the Public means finding the Oricinal Corner.
Erickson's "unfounded methods" were well founded, see
Attachment "L" giving BLM' s standard for one-point
control.
Hunter Edward's stone at the Wl/4 corner of Sec. 25 is
irrelevant to the SW corner of Sec. 24 because it is upon a
north-south closing line. See Attachment "M" giving BLM
standard for iimoring closing lines at closing corners.
1897 GLO topo calls disprove Edwards stone at SW S.24.
See Attachment "N'' giving BLM' s standards accepting the
use of GLO topo calls.
BLM Survey Manual Not Binding.
Complaint was politically motivated.
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COMMENTS
I.A.R. 35(g): Real Property Disputes. In cases involving easements, boundary disputes, or
other types ofreal property disputes, the brief shall include a map, diagram, illustrative
drawing, or other document depicting (i) the lay of the land, (ii) the location of the parcels
or pieces ofproperty in dispute, and (iii) the location of any features of or on the land that
are pertinent to identify the matters in dispute, including but not limited to easements,
roads, trails, boundaries, markers, fences, and structures. The parcels, pieces and features
depicted shall be labeled so as to adequately identify them. The document shall be based
upon testimony or evidence in the record with citations to such supporting evidence.

In the spirit of I.A.R. 35(g) Erickson is preparing a series of 18"x24" maps illustrating the history
and location of the parcels and monuments involved in this Complaint.

Galilei Galileo
It is sometimes said of the relationship between Engineers and Surveyors that Engineers think that
they are God's gift to Surveyors. But it is hard to find an Engineer humble enough to admit that
God gave him anything. It is most regrettable that Idaho's Fathers placed Engineers and Surveyors
in the same Board, it is like placing Butchers and Doctors in the same Board. Only the Engineers
and Butchers like the situation. It is also regrettable that their squabbles sometime spill over into
the courts, as it has here. Never-the-less, here we have an Agency Head made up five Engineers
and one Surveyor, egged on by a hermaphrodite P.E./L.S. who doesn't know what he is, buttkicking a Surveyor. Trained in Euclid's "numbers are the ultimate reality", Engineers are not
trained to handle evidence and should never be an expert witness on Boundary issues or used to
establish a Standard of Care for surveyors.
Erickson has for some time felt Galilei Galileo's cloud hanging over him, even to the similarity of
learning of their daughter's pending death at the same instant that authorities were arresting them.
Galilie's summons arrived two days before his daughter's passing from a lingering illness,
Erickson's during a teleconference with the Board which was interrupted with a knock on the
window with the same news for his daughter.
In the book The God Particle we read the following: "Galileo was an irascible sort ofguy-not
really contentious, but quick of temper and a fierce competitor when challenged. He could be a
pain in the ass when annoyed, and he was annoyed by foolishness in all its forms. The (other)
professors were less than amused ... Galileo wasn't a big favorite of theirs. Politically Galileo
alternated from docile conservatism to bold, slashing attacks on his opponents. (Similarly Einstein
said of"Engineers" that it was as though they all had their brains removed.) Not too many faculties
would have granted him tenure, so vigorous was his style and so stinging his criticism. "
Anyone who has read Erickson's attacks upon survey boards and Engineers in the American
Surveyor Magazine would see the similarity.
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"According to the story, Galileo spent a good part of the morning dropping lead balls from the
tower ofPisa, proving his point to interested observers and scaring the heck out of everybody else.
The rest is history, or it should be. Galileo had demonstrated that free fall is utterly independent of
mass. The Aristotelians were taught a lesson they never forgot-or forgave. "
We'll end this with a quote from CURD v. LICENSURE FOR PROFESSIONAL ENG'R, 433 SW
3d 291, 303 - Ky: Supreme Court 2014: "In allowing licensure boards to police expert testimony,
we do not provide a regulatory blank check. Our intention is not to unleash licensure boards to
sanction testimony simply because it may not fit neatly within the current professional orthodoxy.
As students of history, we are well aware of the problems that may arise when a regulatory body
attempts to discredit a professional, or worse, sanction him for honest, forthright scientific opinion
contrary to popular thought. Illustratively, Galileo, now lauded as the Father of Observational
Astronomy, was persecuted as a heretic for championing heliocentrism, a view now undeniable.
Pushing the envelope, so to say, in scientific theory often promotes advancement and perhaps
enlightenment. "
As an afterthought, except for conclusory remarks, there was no expert testimony that Erickson
was unable to practice surveying with reasonable skill or safety to his clients. Mena v. IDAHO
STATE BOARD OF MEDICINE, Idaho: Supreme Court 2016
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ATTACHMENTS
G. BLM 2009 Manual of Surveying Instructions §5-9,10,11. Use of the best evidence may justify
rejecting a questionable stone.
H. 1946 Aerial Photo- Unannotated.

I.

1946 Aerial Photo - Annotated.

J. Declaration of surveyor Matthew Mayberry rejecting Carl Edwards' stone at the SW Sec. 24.
K. Declaration of surveyor/attorney Jeffery N. Lucas rejecting C. Edwards' stone at the SW Sec. 24.
L. BLM 2009 Manual of Surveying Instructions § 5-39 and 7-56: One Point Control (re-establish by

record bearing and distance).
M. 2009 Manual of Surveying Instructions BLM §7-41

Closing Corners.

N. 2009 Manual of Surveying Instructions BLM §6-23-26

Topographic Calls.

I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge.

DATED this 15th day of February, 2017

CHAD R. ERICKSON, pro se

Chad R. Erickson L-7517
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VERIFICATION

STATE OF IDAHO
County of Idaho

)
) ss.
)

Chad Erickson, being first duly sworn, deposes and says:
That I am Chad R. Erickson, the Respondent in the above-entitled action; that I am
over the age of 18 and competent on the matters stated; that I have composed the above
Appellant Reply Brief For Judicial Review and know the contents thereof; and I certify
that the same is true of my own knowledge except where indicated otherwise.
I certify and swear, under penalty of pain and perjury, that the foregoing is true
and correct.

Chad R. Erickson
SUBSCRIBED AND SWORN to before me this 15th day of February, 2017

NOTARY PUBLIC
Residing in Kamiah, Idaho
My Commission Expires May 25, 2017
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CERTIFICATE OF SERVICE
The undersigned, a resident of Idaho County in the State of Idaho, hereby certifies that on
the 15th day of February, 201 7, he caused a true and correct copy of the foregoing document to be
served upon the following as indicated:

Original:
Idaho CountyDistrict Court
320 W. Main
Grangeville, ID 83530
Facsimile :208-983-2376

_x_usMail
Facsimile
__ Hand Delivery
Email

Michael J. Kane
Michael Kane & Associates, PLLC
1087 W. River Street, Ste. 100
P.O. Box 2865
Boise, ID 83701-2865

US Mail
Facsimile
__ Hand Delivery
_x_ Email: mkane@ktlaw.net

Mr. Keith Simila, P.E.

Executive Director
_!_ US Mail
Idaho Board of Licensure of Professional
Facsimile
Engineers and Professional Land Surveyo!§__ Hand Delivery
_x_ Email: keith.simila@ipels.idaho.gov
1510 E. Watertower Street, Suite 110
Meridian, ID 83642

Chad R. Erickson
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Chapter V - Principles of Resurveys

-

Manual of Surveying Instructions

5-7. ·A cadastral surveyor working in the context of
prior official resurveys or local surveys must recognize that such surveys may provide the best available
evidence of the original survey. Often the surveyor is
faced with the case of two monuments , each purporting to mark the same corner, each linked to the ongisurvey, and each identified by substantial evidence
of the original corner position. Generally, within the
PLSS , the second position in time will t,.ave the burden
to prove . by a preponderance of the evidence. that the
first position is not an accurate retracement and reestablishment of the lines of the original survey.

na1

5-8. In boundary litigation , the land status usually determines the court of competent jurisdiction.
Different jurisdictions assign different weights to
(1) the level of notice to all affected landowners of conflicting positions, (2) the level of use or occupancy, or
improvements based upon each position , and (3) the
elements of control of boundary locations.

5-9. In conducting a resurvey, care must be exercised to avoid disturbing satisfactory local conditions
such as roads , fences , or other improvements marking
subdivision-of-sec_tion lines and that may correctly define
the extent of established bona fide property rights.
5-10 . A dependent resurvey is a retracement and
reestablishment of the lines of the original survey
or of a prior resurvey in their true orig inal positions
accordin~ to the best available evidence of the positions of the original corners. The monuments , section
lines , and lines of legal subdivision of the dependent
resurvey represent the best possible identification of the
true legal boundaries of lands alienated on the basis
of the plat of the original survey. In legal contemplation and in fact , the lands contained in a certain section
of the original survey and the lands contained in the
corresponding section of the dependent resurvey are
identical.
5-11 . The determination of the best available evidence
of the original survey involves consideration of both
direct and collateral evidence . Direct evidence from the
record of the original survey should lead to the adop tion of certain points as existent corners , ,vhile both
direct and collateral evidence may lead to the adoption
of other points as obliterated corners. The examination
and careful consideration of the bona fide rights of nonFederal int~rests may lead to further collateral evidence
of the original survey, or may lead to a modification of
the basic control of the dependent resurvey. These concepts are more fully developed in chapter VI.
130

5
n

ATTACHMENT "G"

SI

BLM2009
c Manual of Surveying Instructions.
~
Use Best Evidence
tc

In an independent resurvey, it is necessary to preserve
the boundaries of those lands previously alienated by
legal subdivisions of the sections of the original survey
that are not identical with the corresponding legal subdivisions of the new sections of the independent resurvey. This is done by surveying them as tracts, or by conforming the alienated lands to the subdivisions of the
resurvey if that can be done suitably.

5 -13. As in the case of original surveys , the records
of resurveys must form an enduring basis upon which
depends the security of title to all lands later acqui red
thereunder. The surveyor must therefore exercise the
greatest care in conducting the field work and in preparing the record so that the resurvey will relieve existing
difficulties as far as possible without introducing new
complications. Each decision made by the surveyor
must be recordeg
and supported by the of&cj al,.r_ecord .
Accordingly, the record must contain adequate information or analysis to support each such determination or
conclusion.
5-14. A retracement is a survey that is made to ascertain the direction and length of lines and to identify the
monuments and other marks of an established prior survey. Retracements may be made for any of several reasons. In the simplest case it is often necessary to retrace
several miles of line leading from a lost corner that is
to be reestablished relative to an existent corner that
will be used as a control. If no intervening corners are
reestablished, details of the retracement are not usually
shown in the record , but a direct connection between the
two corners is reported as a tie. On the other band, the
retracement may be extensive, made to afford new evidence of the character and condition of the previous survey. Recovered corners are rehabilitated , but a retracement does not include the restoration of lost corners.
The retracement may sometimes be complete in itself.
but usually is made as an early part of a resurvey.
5-15. The United States may resurvey or reestabl ish
boundaries of Federal interest lands for its own information . This is done as necessary, but the resurvey
cannot affect the rights of any claimant. entryman , or
owner situated along and outside of the boundaries
of the Federal interest lands. The authority to make
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1946 DDX-2-62
Drum-scanned & enlarged Spring/Summer of 2011
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1946 DDX-2-62
Drum-scanned & enlarged Spring/Summer of 2011
Stony Point School

(!)
@
@
@
@

1. 1873 David Thompson GLO SW Sec. 24 (Erickson/Wellington)

200'

2. 1920 USFS Hwy SW Sec. 24
3. 1966 USGS Topo Map SW Sec. 24
4. 1967 G.H.D. Deed SW Sec. 24
5. 1977 Carl Edwards Stone, SW Sec. 24

100'
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ATTACHMENT "J"
DECLARATION OF MATTHEW B. lVIA YBERRY
I, Matthew B. Maybeny, of Hayden, Idaho, hereby declare under oath and penalty of perjury
pursuant to Idaho Code § 9-1 406 that the information below is true and correct, based on my best
knowledge, information and belief:
1. I am a licensed professional surveyor in the state ofldaho (PLS 8962).
2. As a private surveyor, I was hired by Dorothy Walker of Grangeville, Idaho to perform a
retracement survey and render my opinion regarding the original location of the SW Corner of
Section 24 which is common to the SE Comer of Section 23 , T30N, R3E, B.M., Idaho County,
Idaho.
3. My Record of Survey, Idaho County Survey Number S-3355, expressing my opinion both
graphically and by written explanation was recorded as Inst. #502430 in the Records ofldabo
County, Idaho.
4. In paragraph number 8 of my notes to S-3355 I expressed the following opinion:
"The monument being held by C.H. Ketcham is the only comer (CP&F Instrnment No. 495094)
based on a found stone (1 874 Thompson stone) having enough corroborating evidence to stand
on its own as the southwest comer of said Section 24 and protects the bona fide rights of the
patentees. In my opinion the Thompson stone was the only stone in place, used and accepted by
the original patentees. Given the terrain and lack of vegetation in this location (a.k.a. Rocky
Point) if Shannon had set a stone in the area a number of individuals would have noticed/utilized
it, including the county surveyor. In 1909, County Surveyor E.C. Spedden retraced the north
boundary of Section 25 and went over the very same ground that Shannon had surveyed just a
few years earlier ( 1897- 1899). Spedden made no mention in his survey notes of finding any
other monument in the vicinity of the southwest comer of Section 24. Ifthere had been another
monument Spedden would certainly have come upon it. In addition, given the distances
referenced in the deeds conveying the school properties by the owner of the SW 1/4 of section
24 (Instrument No. 43487, dated 191 5), and by the owner of the southeast 1/4 of Section 23
(Instrument No. 43487, also dated 1915); a power line right-of-way by the owner of the
southwest 1/4 of Section 24 (Instrument No. G4429, dated 1921 ); 60 foot wide right-of-way
deed to the county by the owner of the southwest 1/4 of Section 24, (dated 1923); and a
conveyance deed to the highway district by the owner of the southwest 1/4 of Section 24 (dated
1967): it is more probable than not that the landowners used this stone (the Ketchum recovered
comer) as the point of commencement for these conveyances. These events, and other collateral
and corroborating evidence demonstrate in my mind that it is more probable than not that the
Ketchum recovered comer monument demonstrates the good faith location of the southwest
comer of Section 24 made by the local landowners since as early as 1909 and confirmed by their
subsequent acts [see "Good Faith Location Rule" 2009 manual of Surveying Instructions, at sec.
6-35]. In my opinion the Ketchum recovered comer is the bona fide southwest comer of section
24."
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Page 1 of 2

5. Surveyor Carl Edwards PLS #2098 asserts that a certain rock he found in 1977 near the western
edge of Rocky Point Lane, approximately 325 no11h and 232 feet east of the Ketcham recovered
stone, is the original David Thompson GLO comer stone for the SE Comer of the above
referenced Section 23 and thus, is the common corner with the SW Corner of Section 24.
6. During my field work for Dorothy Walker in October 2015, I examined what was purported to

be the "original" GLO stone found by C. Edwards (herein refe1red to as the "Edwards Rock").
7. Although the original field notes of David Thompson do not indicate that notches were carved
or chiseled in the stone he set for the SE Comer of Section 23, the custom of the day indicates
that they probably were, and if the stone originally set for this corner by David Thompson had
any notches, there would have been two on the south and one on the east indicating his position
no11h and west of the 6th Standard Parallel and the range line between 3 East and 4 East,
respectively. The Edwards Rock only has a total of two notches and they appear to have been
made by a machine or a plow-disc blade rather than hand-carved with a chisel.
8. It is clear that the Edwards Rock did not have the proper markings of the type that would have
been chiseled by a smveyor such as David Thompson in 1873 and 1874; nor did the Edwards
Rock have patina in those marks as expected from over 100 years of long term exposure to
weathering as would an original stone. The Edwards Rock also does not match the size of the
original stone as described in Thompson's notes, making it highly improbable that the Edwards
Rock is the original Thompson stone for the SE Corner of Section 23.
9. Fmther, the Edwards Rock is at the top of the adjoining hill (Rocky Point), when the great
preponderance of the evidence indicates that the original comer set by Thompson was south of
Edw·ard's location and down the hill. Even the surveyors that I am aware of who have
considered the location of this corner, although they may not agree on much, all agree that the
location of the comer is down the hill and south of the Mount Idaho Road, with the exception of
Carl Edwards and his son Hunter Edwards. Because the location of the Edwards Rock is so
greatly out of proportion with the sunounding known survey evidence that has been validated as
genuine, the location of the Edwards Rock defeats itself as to the possibility that it is authentic
as it violates the regular pattern of surveying which the GLO surveyors had achieved in this
township, range and section.

I 0. While I have expressed my opinion in survey S-3355 , that the best available evidence
demonstrates in my mind that it is more probable than not that the Ketchum recovered comer
monument is the bona fide southwest corner of section 24; I have no question that the Edwards
Rock does not resemble nor does it represent the correct position of the Thompson GLO stone
originally set as the monument for the location of the SW comer of Section 24 in common with
the SE Comer of Sec. 23.
Signed under penalty of pe1jmy this lllday of Ap1il, 2016, pursuant to Idaho Code§ 9-1406 that
the information below is true and c01Tect, based on my best knowledge, infonnation and belief:
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ATTACHMENT "K"
WesleyW. Hoyt, #4590
Attorney at Law
165 Deerfield Drive
Clearwater, ID 83552
Tel: (208) 983-0212
Fax: (888) 865-3775
Attorney for Plaintiffs Walker

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
DOROTHY WALKER,
Plaintiff,
vs.
BESSIE HARMON, owner, tenant or occupant; ETTA
HARMON, owner, tenant or occupant; DEAN
HOILAND and ELLEN HOILAND, husband and wife
and the community thereof, as owners, tenants or
occupants; THAIN HOILAND, as owner, tenant or
occupant; ELVIN HARMON, owner, tenant or
occupant; ROBERT MANGOLD and MARY
MANGOLD, husband and wife and the community
thereof, as owners, tenants or occupants; WILLIAM
MCHAIL ill and JANELLE MCHAIL, husband and
wife and the community thereof as owners, tenants or
occupants, RICHARD BARDETSCHER and DIANE
BADERTSCHER, husband and wife, and the
community thereof, as owners, tenants or occupants;
PATRICK FINNEGAN and NAOMI FINNEGAN, as
husband and wife and the community thereof, as
owners, tenants or occupants; MICHAEL FREI and
JANA FREI, husband and wife and the community
thereof, as owners, tenants or occupants, the ESTATE
OF CARRIE ZUMALT, Dan Lewis, P.R. as owner;
and the GRANGEVILLE HIGHWAY DISTRICT,
Paul Hauger, its Manager, as owner,
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DECLARATION OF
JEFFERY N. LUCAS

~
)

~
)
)
)
)
)

Defendants.

I, Jeffery N. Lucas, a resident of Jefferson County, Alabama, hereby declare under
penalty of perjury pursuant to Idaho Code § 9-1406 that the information below is true and
correct, based on my best knowledge, information and belief:
Declaration of}effery N. Lucas
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1.

I am over 18 years of age and competent to testify as to the matters stated herein
and I am making this Declaration based on my own personal knowledge and
professional experience.

2.

I hold the following degrees and certifications; Associates Degree in Land Surveying,
Bachelor's Degree in Business Administration and Juris Doctor. I am a licensed
professional surveyor under the laws of the following states: Alabama, Florida,
Georgia, Mississippi and Tennessee. I have 40 years of experience in the surveying
profession and have been a licensed professional land surveyor since 1984. I am a
licensed attorney and a member in good standing of the Alabama State Bar
Association, since 2003.

3.

I have testified as an expert witness in the field of surveying on more than a dozen
occasions, having been accepted as an expert by the State Courts of Alabama,
Florida, Georgia, Missouri, Ohio, Vermont, Washington State, and served as a
consultant for cases in California, Arkansas, Idaho, and Illinois. I have compiled
information and written expert surveying reports that were relied upon in resolving
disputed issues in other cases and controversies.

4.

As a part of my work history and experience over the past 40 years, I have been
trained and have experience in reading, interpreting and understanding
Government Land Office ("GLO") surveys completed in the 1800s and early 1900s in
the lower 48 states of the United States, and specifically I am familiar, have worked
with, read, interpreted and understand GLO surveys conducted in the State of Idaho,
and other Public Domain states.

5.

My specialized knowledge of technical matters, and principles and practices related
to surveying based on my knowledge, skill, experience, training and education will
assist the finder of fact in the above captioned case to understand the evidence or
determine a fact in issue, whether it is the court or a jury that must reach a decision.

6.

I have personal knowledge of the facts and matters herein referred to by me, except
where indicated to be based on information and belief, and where so stated I verily
believe them to be true. Where I state my opinion, that is my professional opinion
based on reasonable land surveying certainty.

7.

I have examined documents related to this present dispute, including but not limited
to: the field notes and plats prepared by the federal government's General Land
Office (GLO) in conducting the original surveys and retracements of the sections and
townships involved in this case (the GLO is the predecessor to the Bureau of Land
Management (BLM) with regard to the surveys of the United States); surveys and
survey field notes prepared by various surveyors over the last century-and-a-half
(146 years); various deeds and other related documents, including but not limited
to the surveys of Carl Edwards and Hunter Edwards; Plaintiffs' further Verified
Page 2 of 6
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Amended Complaint, filed January 26, 2016 (the "Amended Complaint"); and
various other documents too numerous to list separately.
8.

I am familiar with the facts and circumstances surrounding the current dispute over
the location of the boundary lines around the perimeter of Section 24, Township 30
North, Range 3 East, Boise Meridian (B.M.), Idaho County, Idaho. I have personally
visited and made an inspection of the Northwest corner, the West quarter-corner,
the Southwest corner, the South quarter-corner and the Southeast corner of said
Section 24.

9.

The purpose of this declaration is to address, specifically, the identification of the
Southwest corner of said Section 24 made by Carl Edwards, PE, PLS, No. 2098,
ostensibly pursuant to a survey he conducted in 1977, but failed to record. I have
not examined this 1977 survey because it presumably does not exist. However, on
July 17, 1996, Mr. Edwards did record a Corner Perpetuation and Filing Record
(commonly referred to as a "CP&R" or "CP&FR"), No. 387847. During my site
inspection I visited this corner location and examined the corner monumentation
claimed by Mr. Edwards.

10.

Pursuant to CP&R No. 387847, Edwards claims to have found the "original GLO
stone setting [sic] in its proper position." However, he identifies the date of the
original GLO survey as 1869 and the original surveyor as James W. Shannon. The
original GLO notes and plat for this corner indicate that the survey was actually
accepted in 1874 and the original surveyor was Deputy Surveyor David Thompson.
Further, Edwards does not describe the stone he found with any specificity other
than to recite the original dimensions of the stone as reported by Thompson in 1873
(the year when he was doing the field work) as being 18"x15"x8" and 9" in the
ground. 1

11.

At Edwards' location for the Southwest corner of Section 24-which is near the
summit of a ridge that runs east to west, with the mountain sloping off to the south
and relatively flat terrain to the north-I found the only stone that could
conceivably be the stone that Edwards reported finding, next to Edwards' brass cap
monument he set in 1977. The stone does not match Thompson's dimensions. I
measured it to be 16"x10"x7" (tall, wide and thick). It has two relatively clean "cuts"

1 On the reported size of stones: Upon information and belief, the reported size of a stone when set
was how tall, wide and thick the stone was before being set. In many cases how deep in the ground
it was set was also recorded. When stones were found in place, they were reported by width,
thickness and how high out of the ground they were standing. This has been verified in many of the
original GLO field notes. For instance, when in 1906 Deputy Surveyor Walter G. Turley retraced the
range line between Ranges 3 and 4 East, through Township 30 North, the recovered original stone
for Sections 24, 25, 19 and 30 was reported as being found "8x6x8 ins., above ground." The original
stone set by Deputy Surveyor Allen Thompson in 1869, was reported as "12+8+6" with no
indication how deep it was set in the ground. This is an exact match, assuming that the found stone
was four inches in the ground, which Turley did not report because he didn't dig it up.

Declaration of Jeffery N. Lucas

Page 3 of 6

APPELLANT REPL V BRIEF 34 of 40

673

or "marks" on one edge and no other indication of man-made "notches" or cuts
anywhere else on the stone. These cuts appear to have been made swiftly by a
power cutting tool or possibly a plow disc, and not by hand with a chisel or some
other hand-held cutting tool that could have been employed in Thompson's day. For
example, at the Northwest corner of Section 24 there is a stone that has been widely
accepted as the true corner and locally referred to as the Pogue stone. Pogue was
the county surveyor who set the stone in 1902. Pogue caused three notches to be
applied to the stone on the south side and one notch on the east side. The difference
between Pogue's "notches" and the "cuts" on the Edwards' stone are dramatic,
contrasting and telling, and it is clear that the "marks" on the Edwards stone were
not made by a chisel or hand tool.
12.

Thompson's field notes do not indicate that he made any notches in his stones,
however, the practice of the day was to notch them in accordance with the corner
begin monumented. That Thompson notched his stones is corroborated by retracing
GLO Deputy Surveyor James W. Shannon when he ostensibly found Thompson's
stone for the Southwest corner of Section 24 in 1897. Therefore, assuming
Thompson did actually notch his stones, he would have put two notches on the
south side and one on the east side of this particular stone. Edwards' found stone
does not have these characteristics.

13.

In 1873, Thompson continued his survey from this corner, running east on what he
considered to be true line, in that he set a permanent stone at the South quartercorner of Section 24. However, he stopped running this line at 60.00 chains, when
he reached the top of the "descent to Clearwater River," and found it was "too steep
to survey." In his notes, Thompson described the land along the south line of Section
24 as "rolling," although he did not record enough topographic information for the
terrain to be plotted on the approved 187 4 GLO plat. In contrast, the location of
Edwards' stone is on relatively flat ground.

14.

The 1874 GLO plat indicates that had Thompson continued to the range line, that
Section 24 would have been a fairly regular section (very close to 80 chains square).
As a matter of fact, all of the sections on the 1874 GLO plat, spanning two separate
surveys (the 1869 survey by Allen Thompson and the 1874 survey by David
Thompson), indicate that the sections were quite regular with the exception of the
west and north boundaries of the township, where excesses and deficiencies were
placed.

15.

The 1874 GLO plat left a half-dozen sections in the southeast corner of the township
unsurveyed. The approved survey of 1898 completed the township on the accepted
survey of Deputy Surveyor James W. Shannon. When Shannon, in 1897, ostensibly
found Thompson's stone at the Southwest corner of Section 24, he reported it as
being a "basalt-stone 1Sx10x4 ins. Marked with 1 notch on E. and 2 notches on S.
edge." This is a pretty close match to the original description of the Thompson stone,
assuming the stone was 14 inches in the ground when Shannon found it. He did not
say.
Page 4 of 6
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16.

From this stone and corner position, Shannon ostensibly retraced the 1874 original
survey of David Thompson by heading north between Sections 23 and 24. Shannon
went 6.00 chains and reached the "summit of ridge" that bears east to west. At this
point he reports being 150 feet above the corner. In other words, Shannon found
Thompson's stone below the summit of the ridge and started from a position that
was down the existing hill and on the slope, not somewhere near the summit where
Carl Edwards' corner location and supposed found stone currently reside. This
situation of the corner Shannon found is depicted on the approved 1898 GLO plat.
According to local information, this particular ridge has not changed in the ensuing
years. The Mount Idaho Highway was cut into the slope that Shannon ascended, but
the ridge in the vicinity of the section line has only been slightly affected by farming
activity over the years.

17.

I have extensively studied Shannon's notes in Township 30 North, Range 3 and 4
East. I know that around this time he was the Idaho County Surveyor for a short
time. He was also involved in a lawsuit, not personally named, but his survey was
the subject of fraud allegations. His tenure with the GLO, at least in Idaho, was
relatively short-lived, only from about 1894 to 1900. All of the work he did in
Township 30 North, Range 4 East, was rejected and had to be re-done by Turley.
After that, he only did two mineral surveys and was never heard from again.

18.

I have found significant problems with Shannon's surveys. There is credible
evidence that he could not run a straight line or layout 80 chains without adding or
dropping chains. However, his river crossing calculations (which he showed in his
field notes) were spot-on. He could calculate a right triangle and make his way
across a river and, therefore, I assume he could calculate his way up a hill. In order
to calculate the 150-foot difference in elevation, not to mention the horizontal
distance travelled, he would have had to make measurements along an existing
slope, not some figment of his imagination. Despite all of Shannon's flaws, I find it
unimaginable that he could not tell the difference between the Thompson stone
being on a slope or being on the summit of a ridge, especially when he made
calculations based on measuring the slope that he was on.

19.

Shannon's interpretation of where the top of the ridge was located in 1897 and
where Carl Edwards' corner presently exists near the top of this same ridge could
vary by plus or minus a chain, but not six. The only conclusion that can be drawn
from the above stated reasonable presumptions, opinions, and facts, is that Deputy
Surveyor James W. Shannon is completely wrong about the location of the
Southwest corner of Section 24 and its position relative to the summit of a ridge he
measured and calculated, or Carl Edwards is completely wrong. Both of them cannot
be correct.

20.

Given other credible, collateral and extrinsic evidence that I have examined on this
issue, and the fact that every other surveyor that I am aware of who has given an
opinion on the location of the Southwest corner of Section 24 has that corner down
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the hill and in most cases below the Mount Idaho Highway, with the lone exception
being the Edwards (Carl and his son Hunter), I find it impossible to believe that Carl
Edwards recovered the original 187 4 Thompson stone in its original position on the
top of a ridge of a hill when Shannon stated that the ridge was 150 feet above the
corner.
21.

In my opinion, no other reasonably prudent surveyor would ever accept the Carl
Edwards' stone as an original GLO stone, nor would any other reasonably prudent
surveyor ever claim the Carl Edwards corner position as the true position of the
Southwest corner of Section 24 (i.e., in common with the Southeast corner of Section
23) Township 30 North, Range 3 East, B.M., Idaho County, Idaho.

I certify ( or declare) under penalty of perjury pursuant to the laws of the State of
Idaho that the foregoing is true and correct.

1-/2~ho1G
(Date)
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ATTACHMENT "L"
One-Point Control
Chapter V - Principles of Resurveys

Chapter VII - Resurveys and Restoration

5-39. Ordinarily, one-point control is inconsistent with
the general plan of a dependent resurvey. The courts have
_., . " sometimes turned to this as the only apparent solution
of a bad situation, and unfortunately this has been the
method applied in many local surveys , thus minimizino:::, the work to be done, and the cost. Almost without
exception, the method is supported to the degree that "it
follows the record." This overlooks the fact , however,
that the record is equally applicable when reversing the
direction of the control from other good corners, monuments , or marks.
7', 9 C""/r .5
, The use of one-point control to reestablish a lost cor_,, - ·uer is strictly limited as delineated in section 7-56 .
However, another use of the concept is to develop corner search areas. This is appropriate in areas of evident
unfaithfulness in execution of the 9riginal survey where
the evidence suggests the possibility of an original corner havino:::, been established by one point control despite
records indicating otherwise. These are calculated at
record bearino:::, and distance from each adjacent corner,
with an index correction if applicable.

Original and One-Point Control
7-56. Where a line terminates with measurement in
one direction only, a lost corner should be restored by
record bearing and distance, counting from the nearest
identified or restored regular corner. Examples will be
found where lines have been discontinued at the intersection with large meanderable bodies of water or at
the border of what was classed as impassable ground .
The use of one-point control is only applicable where
the prior survey was discontinued at a recorded distance or where it can be shown conclusively that the
line(s) to all other interdependent corners were never
established. If the line was discontinued, the field notes
may be followed explicitly. An index correction should
be applied to the record bearing and/or distance when
applicable.

.

5-40. At this stage of th-:; fie ld work, the surveyor
should exhaust every possible mean <; of identifying the
existent or obliterated corners from direct evidence of
the original survey. Once this has been accomplished , ·
attention may be given to the adoption as an integral
part of the dependent resurvey system , of corner positions determined by evidence of a lesser character,
includino witness statements and acceptable local survey corr~ers of claim locations . Such evidence, termed
"collateral evidence" is combined with the direct evidence of the original survey to give the basic control for
the resurvey. All local corners not adopted will be noted
in the record .
5-41. The process and governing rules of the dependent
resurvey comprehensively bring into consideration the

Index Correction
7-57. In cases where a retracement has been made of
many miles of the original lines , between identified
original corners , and there has been developed a defi nite and consistent surplus or deficiency in distance,
or a definite and consistent angle from cardinal that
characterizes the original survey, it is proper to make
allowance for the average difference(s). Such adjustment
will be incorporated automatically in all cases where
there exists a suitable basis for proportional measurement. Where control in one direction is lacking or nonexistent, an index correction , if supported by conclusive
evidence, should be applied to the record courses and/
or distances. If there is no conclusive evidence of applicability of an index correction , the record courses and
distances should be allowed to prevail.

lVlixing Records

position of recognized land boundaries in the absence
7-58. When intermixing recent and relatively accu rate
of direct evidence of the original corners. Chapter VII
survey or resurvey data with older and presumably less
is specific regarding the application of the rules of proaccurate data, both records may be used in determinth
portionate measurement for the determination of e
ing the proportionate measurement corner position. An
theoretical positions of lost corners . These rules will be -.
index correction may be applied to the record measureapplied in the dependent resurvey generally with respect ~
ments before determining the proportionate measureto the township as a unit. The surveyor mu st exhau st «
ment of the corner position . When use of the newer data
the me~ns of identification of each a~d ever~ ~xi ste_nt
provides the better method to reestablish the position
and obhter~ted corner and the theoretical pos 1: 10n will
of a lost corner in its original position , the newer data
be determmed for each lost corner. The existent_ or
should be used solelv This method is consistent with the
obliterated corners are to be considered <AiRPetlUAff(rsREPLV BRl~fneti 9MiDthat m;nifest blunders in measurement are
(except in the most unus~al cases) and -~~y be_ ~onu~ 677 ;£>mov£>rl from th£> opnn:i 1 :ivP:r:iof'. rliffP:rP:nrf' :i ncl nl :irP.rl

-
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ATTACHMENT "M"

established in an obvious careful resurvey or retracement along the line.

BLM2009
Manual of Surveying lnstr~ctions.;
meander comers, originally established by this method
and not on a straight line, will usually be relocated by
irregular boundary adjustment (section 7-51). However,
in either case, the facts must be considered with regard
to the specific problem in hand.

7-38. Under favorable conditions a lost meander corner
may be restored by treating the shore line as an identified natural feature. In the event of extensive obliteration of the original corners within the locality this position may be preferable to one obtained by proportionate
measurement carried from a considerable distance.
7-39. In extreme cases, restoration by adjustment of the
record meander courses to the bank or shore line may
be indispensable to the reconstruction of the section
boundaries , especially where there is extensive obliteration, where there has been obvious stability to the
bank or shore line, or absence of appreciable changes
by erosion or accretion , the record meander courses and
distances may be adjusted or conformed to the salients .
and angles of the physical bank or shore line. This may
give a location in both latitude and departure, in latitude
only, or in departure only.
7-40 . Occasionally, it can be demonstrated that the
meander corners on opposite banks of a wide river
were actually established as terminal meander corners
even though the record indicates the line was projected
across the river. If the evidence conclusively outweighs
the record, a lost meander corner in such a case should
be relocated by one-point control. Furthermore, if in
such cases good faith occupation has followed protracted subdivision-of-section lines , the portions of the
section on each side of the river having been treated as
independent fractional sections, a corresponding plan of
subdivision is proper (section 7-56).

Closing Corners
7-41. A lost closing corner will be reestablished on the
true line that was closed upon, and at the proper proportional interval between the nearest regular corners
to the right and left. Restorations of lost closing corners
are controlled by the regular corners. These include the
corners that were originally established by measurement along the line and other corners that have been
172
---------------A~
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7-42. Where a single set of corners was established
in the survey of a line and closing corners were subsequently established at intersection of section lines on
one side, the corners first established generally will control both the alinement and the proportional measurement along the line. The original quarter-section corners nearly always referred to sections on only one side
of the line after the closing corners were established
from the other side (figure 7-6).

Sec. 33
80.00

Sec. 34
N.89°55'W 80.00

I
cc

6.sol

5.871

cc
Sec.4

6.74 1

cc

Sec.3

Figure 7-6. A single set of corners established the line and subsequent
corners were established at intersections.

7-43. Where there has been extensive loss of corners,
and particularly of the senior corners, the existent or
obliterated closing corners may constitute the best available evidence of the line itself. In such a case they should
exercise control for both measurement and alinement.
7-44. A lost closing corner on a standard parallel or
other controlling boundary will be reestablished on the
true line that is closed upon by using single proportionate measurement between the nearest regular corners to
the right and left of the lost corner. The position of a
restored closing corner should be verified by a retracement of the line for which it was designed to mark its
terminus.
7-45. In older surveys the usual policy was to establish closing corners without a retracement of the line
closed upon. The corners were established with a tie in
one direction only and set at record bearing. In these
cases, a recovered closing corner not actually located on
the line that was closed upon will determine the direction of the closing line, but not its legal terminus. The
correct position is at the true point of intersection of the
two lines. Closing corners and other corners at an intersection of two lines or at the termination of one line on
another are established after a retracement of the line
closed upon.
The new monument in those cases where it is required
will be placed at the true point of intersection. An offRIEF 39 of40

.--._
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ATTACHMENT "N"

surveyor did not in fact survey in one djrection but fab ricated the topographic calls.
., ~
--· . : .- ;
,._ -~

BLM2009
Manual of Surveying Instructions.
(1) The witness (or record evidence) should be
duly qualified. The knowledge or information
should be firsthand or, if hearsay, that fact noted;
it should be complete; it should not be merely
personal opinion. Hearsay statements will be
documented. can be accepted, and generally
assigned more weight if of a quality ordinarily
accepted by cadastral surveyors.

(2) The testimony (or record statement) should
be such as can stand an appropriate test of its
bona fide character.
(3) The testimony (or the record) will be
sufficiently accurate, within a reasonable
limit. for what is required in normal surveying
practice.

Topographic Calls
6-23 . The proper use of topographic calls of the origi-

nal field notes may assist in recovering the locus of the
original survey. Such evidence may merely disprove
other questionable features or be a valuable guide in
arriving at the immediate vicinity of a line or corner.
At best a topographic call or calls can verify or disprove
questionable evidence of the original monument or its
accessories . In rare cases , they may serve as substantial
evidence to fix the position of a point, line, or corner.

~

6-24 . A careful analysis must be made by the surveyor
before using topographic calls to fix an original corner
point. Indiscriminate use will lead to problems and disputes where two or more interpretations are possible.
Close attention will be given to the manner in which the
original survey was made. Instructions for chaining in
the earlier manuals indicate that memory was an important factor in recording distances to items of topography.
Early field notes often appear to have shown distances
only to the nearest chain or even a wider approximation.
Often the feature will not afford a definitive connection
and the distance can only be considered as an approximation within a range.
The weight to be given an item of topography noted in
the field notes of an original survey, and shown upon the
plat thereof, should be commensurate with the importance attached thereto in the execution of such original survey. It should be remembered that the position of
items of topography in the interior of sections, as shown
upon the plats of the public land surveys, has been
almost invariably based upon estimates by the surveyor,
rather than upon actual measurements thereto, and at
best represents only an approximation of the actual
position of the topography. It is ordinarily only the distances at which sections lines intersect various items of
topography that are actually measured on the ground.

6-25 . These facts have sometimes caused distrust and
virtual avoidance of the use of topography in corner
point verification or restoration where proper application might be extremely helpful. Misapplication usually
may be avoided by applying the following tests:

Allowance should be made for ordinary discrepancies
in the calls relating to items of topography. Such evidence shou Id be considered in the aggregate and when
found to be corroborative, an average may be secured
to control the final adjustment. This will be governed
largely by the evidences nearest the particular corner
in question, giving the greatest weight to those features
that agree most closely with the record , and to such
items as afford definite connection.
In comparing distances returned in the original field
notes with those returned in the dependent resurveys ,
gross differences appear in a significant number of
instances. In some cases the original surveyor apparently surveyed a line in one direction , but then reversed
the direction in the record without making corresponding changes in distances to items of topography, or the

~

(1) The determination should result in a definite
locus within a small area.
(2) The evidence should not be susceptible of
more than one reasonable interpretation.
f/..-_...-,_

.f ✓ --•

c/

✓

....;:~"•!. , ,.

r:, -r

5

//.

/ .J~

(3) The corner locus should not be contradicted
by evidence of a higher class or by other
topographic notes.
6-26 . The determination of the original corner point
from even fragmentary evidence of the original accessories, generally substantiated by the original topographic calls , is much stronger than determination
from topographic calls alone. In questionable cases
it is better practice, in the absence of other collateral
151
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IN THIS DISTRlCT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

CHAD R. ERICKSON,

)
)
)
)
)

Respondent/Appellant,

vs.

Case No. CV 2016-45061

THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND

)

MOTION TO STRJKE
APPELLANTS ATTACHMENTS

)

TO REPLY BRIEF

PROFESSIONAL LAND SURVEYORS
and KEITH SIMILA, in his capacity as
Executive Director of the Idaho Board of
Licensure of Professional Engineers and

)
)

Professional Land Surveyors,

_______________
Complainants/Respondents.

)
)
)
)
)
)

COME NOW the Complainants/Respondents, THE IDAHO BOARD OF LI CENSURE
OF PROFESSIONAL ENGINEERS AND PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, by and through their attorney of record Michael J. Kane of the firm Michael

Kane & Associates, PLLC, and hereby move this Court pursuant to Idaho Rule of Civil
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Procedure 12(f) to strike the attachments included with Appellant['s] Reply Brieffor Judicial

Review as filed with this Court on February l 7~ 2017.
This motion is supported by the files and records maintained herein and the
Memorandum in Support
DATED this

~:id contemporaneously herewith.

/J..:?,;

day ofFebruary, 2017.
MICHAEL KANE & ASSOCIATES, PLLC

BY: ___~ ~ - MICHAEL J. KANE
Attorneys for Complainants/Respondents

CERTIFICAT~jOF SERVICE

,

I HEREBY CERTIFY that on the 22_ day of February, 2017, I caused to be served a
true and correct copy of the foregoing document by the method indicated below and addressed to
1he following:

Chad Erickson
2165 Woodland Road
Kamiah, ID 83536
[Email: ericksonlandsu.rveys@gmail.cor.n]

_XX_ U.S. Mail

_XX_Email

MICHAEL J. KANE
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DEPUTY

ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

IN THIS DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

CHAD R. ERICKSON,
Respondent/Appellant,

vs.

THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS
and KEITH SIMILA, in his capacity as
Executive Director of the Idaho Board of
Licensure of Professional Engineers and
Professional Land Surveyors,
Complainants/Respondents.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV 2016-45061
MEMORANDUM IN SUPPORT OF
MOTION TO STRIKE APPELLANT'S
ATTACHMENTS TO REPLY BRJEF

----------------)
COME NOW the Complainants/Respondents, THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND PROFESSIONAL LAND SURVEYORS and KEITH
SIMILA (hereinafter "Complainants/.Respondents" or simply "Respondents"), by and 1hrough
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their attorney of record Michael J. Kane of th.e firm Michael Kane & Associates, PLLC, and
herein present the following Memorandum in Support of their Motion to Strike.

I.
INTRODUCTION
Chad R. Erickson (hereinafter "Erickson" or "Appellant'') submitted his Appellant['sj

Reply Brief to the court, which was filed on or about February 17, 2017. He again attempts to
include information and materials which are not part of the Agency Record. As previously noted by
Complainants/Respondents, he js constrained to the Agency Record. 171e photos, declarations and
other documents attached to Erickson's Reply Brief cannot be considered by this court.

The

specific references to the 2009 BLM Manal of Surveying Instructions only are relevant if Erickson
had provided and argued their relevance at the hearing held June 20 through 22, 2016. He did not.
Anticipating further appeal, Complainants/Respondents wish to ensure only matters that
may be considered at judicial review of an agency decision are considered by both this court and
any appellate court.

II

ARGUMENT
Idaho Rule of Civil Procedure 12 provides in pertinent part that:
The court may strike from a pleading an insufficient defense or any
redundant, immaterial, impertinent, or scandalous matter. The court
may act: (1) on its own; or (2) on motion made by a party either
before responding to the pleading or, if a response is not allowed,
within 21 days after being served with the pleading.
I.R.C.P. 12(t).
Respondents' initial, brief prcvfousl~ submitted relied upon the case law of In re Idaho

Dep 't of Water Res. Amended Final Order Creating Water Dist. No. 170, 148 Idaho 200,220 P.3d
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318 (2009) and Dovel v. Dobson, 122 Idaho 59, 831 P.2d 527 (1992), for the proposition that
''[u]nder [Idaho Administrative Procedures Act], the Court reviews an appeal from an agency
decision based upon the record cr.eated before the agency. LC. § 67-5277." 148 Idaho at 205.
The issue of augmenting the Agency Record was addressed by Court Order on December
7, 2016. Appellant had an opportunity to present these documents at the administrative hear.ing
and did not. It is clear that the affidavits, not part of the Agency Record or augmented by court
order., are immaterial and should be stricken by the court.
The 2009 BLM Manal of Surveying Instructions was discussed in testimony before the
administrative agency and Erickson had. opportunity to examine staffs expert, Mr. John Elle, as
to certain provisions of the BLM Manual, these specific sections were not referenced or
discussed.
After the administrative agency issued its Findings of Fact, Conclusions of Law, and

Order (R.222-245), Erickson filed his Motion to Reconsider, dated August 30, 2016 (R..246249). Erickson's motion focused upon the use of his deposition without his presence and a
claimed incorrect citation to a statute in the administrative agency's document.
Again, these materials were not discussed or contained in the Agency's Record nor the
Transcript.

The Court (and Erickson) are constrained. by the Agency Record and his

attachments are not material for the purpose of judicial review.

III.
CONCLUSION
On June 22, 2016, when it appeared that Erickson may leave the uncompleted hearing, he
was cautioned as to the ramifications of leaving. His choice at that time was to leave; his actions
now have consequences. The court has the Agency Record and any documents which the court

MEMORANDUM TN SUPPORT OF MOTION TO STRIKE APPEI.,J.,ANT'S ATTACHMENTS TO REPLY 6RIEF - P. 3

684

06/09

02/23/2017

12:06

KANE & ASSOCIA~-~

PAGE

ordered augmented to the record. This is the sum and substance of the material available for the
Court to review.
Erickson's attempts to add additional materials -for the Court's consideration is
immaterial. To protect the potential appellate record. Respondents request the Court issue its
Order striking the attachmenl5 to Appellant's Reply Brief.
DATED this

[j_j

day of February, 2017.

MICHAEL KANE & ASSOCIATES, PLLC
BY:
MICHAEL J. KANE
Attorneys for Complainants/Respondents

CERTIFICATE OF SERVICE

,J,

I HEREBY CERTIFY that on the

2.3._ day of February, 2017, I caused to be served a

true and correct copy of the foregoing document by the method indicated below and addressed to
the following:

Chad Erickson
2165 Woodland Road
Kamiah, ID 83536
[Email: ericksonlandsurveys@gmailc<m:i]

_XX_U.S.Mail

_XX_Email

~~

MICHAEL J. KANE
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MICHAEL KANE & ASSOCIATES, PLLC
4355 West Emerald Street, Suite 190
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DEPUTY

ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

IN THIS DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
CHAD R. ERICKSON,

)
)
)
)
)

Respondent/Appellant,

vs.

Case No. CV 2016-45061

NOTICE OF HEARING

THE IDAHO BOARD OF LICENSURE OF )
PROFESSIONAL ENGINEERS AND
)
PROFESSIONAL LAND SURVEYORS and )
KEITH SIMILA, in his capacity as Executive )
Director of the Idaho Board ofLicensure of
)
)
)

Professional Engineers and Professional
Land Surveyors,

Complainants/Respondents.

_______________

)
)
)

TO THE ABOVE NAMED RESPONDENT/APPELLANT, CHAD R. ERICKSON,
AND TO THE CLERK OF THE ABOVE-ENTITLED COURT:

NOTICE OF HEARING - P. I
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PLEASE TAKE NOTICE that Complainants/Respondents, THE IDAHO BOARD OF
LICENSURE

OF

PROFESSIONAL

ENGINEERS

AND

PROFESSIONAL

LAND

SURVEYORS and KEITH SIMILA, will call up their Motion to Strike Appellant's Attachments

to Reply Brief, for hearing and argument before the above-entitled Court, in the Courtroom
thereof, located at 320 West Main Street, City of Grangeville, County ofldaho, State ofldaho, on
the 27th day of March, 2017, at the hour of 1:30 p.m. (Pacific Time) before the Honorable
Gregory FitzMaurice, or as soon thereafter as counsel may be heard.
DATED this

(23

rJ
day of February, 2017.
MICHAEL KANE & ASSOCIATES, PLLC

BY:

~~
---------------------MICHAEL J. KANE
Attorneys for Complainants/Respondents

CERTIFICATE OF SERVICE

·'11-f',J,

I HEREBY CERTIFY that on t h e ~ day of February, 2017, I caused to be served a
true and correct copy of the foregoing document by the method indicated below and addressed to
the following:

Chad Erickson
2165 Woodland Road
Kamiah, 1D 83536
[Email: ericksonl.andsurveys@gmail.com ]

XX

U.S. Mail

_XX_Email

~~

MICHAEL J. KANE
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MICHAEL J. KANE
MICHAEL KANE & ASSOCIATES, PLLC
4355 West Emerald Street, Suite 190
Post Office Box 2865
Boise, Idaho 83701-2865
Telephone: (208) 342-4545
Facsimile: (208) 342-2323
Idaho State Bar No. 2652
ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

IN THIS DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
CHAD R. ERICKSON,

)
)
)
)
)

Respondent/Appellant,

vs.

THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professiona.l Engineers and Professional
Land. Surveyors,
Complainants/Respondents.

)
)
)

Case No. CV 2016-45061

REQUEST TO APPEAR AND
PARTICIPATE BY TELEPHONE

)
)
)
)

)
)

----------------)

COMES NOW the ComplainaotsfR.espondents, THE IDAHO BOARD OF

1.
LICENSURE

OF

PROFESSIONAL

ENGINEERS

AND

PROFESSIONAL

LAND

SURVEYORS and KEITH SIMILA C'Complainants/Respondents" or "Respondents"), by and
through their attorney of record Michael J. Kane of the firm Michael Kane & Associates, PLLC,

REQUEST TO APPEAR AND PARTICIPATE BY TELEPHONE - P. l.
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and hereby :requests the Court to allow counsel to appear telephonically for oral argument for both
the Complain.ants/Respondents' Motion to Strike Appellant's Attachments to Reply Brief and
Respondent/Appellant's Petition for De Novo Judicial Review of Order. This Request is made
pursuant to Idaho Rules of Civil Procedure 7 .2(1) and 84(q).
The basis for. this motion is that the costs incurred by the Board for travel, food and
lodging for counsel to attend the hearings would be significant. An Affidavit in Support of this
request is submitted contemporaneously herewith.
f-4,-DATED this
/
day of March, 2017.

7

MICHAEL KANE & ASSOCIATES, PLLC

BY:

_~----~-....,..-c_--R_._ __
MICHAEL J. KANE
Attorneys for Complainants/Respondents

CERTIFICATE OF SERVICE
-t'-·
I HEREBY CERTIFY that on the
day of Mar.ch 201.7, I caused to be served a true
and correct copy of the foregoing document by the method indicated below and addressed to the
following:

Jt

_xx_ U.S. Mail

Chad Erickson
2165 Woodland Road

Kamiah, TD 83536

XX

[Email: ericksonlandsurvcys@gmail.com]

MICHAEL J, KANE
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MICHAEL J. KANE
MICHAEL KANE & ASSOCIATES, PLLC
4355 West Emerald Street, Suite 190
Post Ofi:ice Box 2865
Boise, Idaho 83701-2865

Telephone: (208) 342-4545
Facsimile: (208) 342-2323
Idaho State Bar No. 2652
ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

-

IN THIS DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

CHAD R. ERICKSON,
Respondent/Appellant,

vs.
THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as
Executive Director of the Idaho Board of
Licensure of Professional Engineers and
Professional Land Surveyors,

)

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV 2016-45061
AFFIDAVIT OF MICHAEL
KANE IN SUPPORT OF
REQUEST TO APPEAR AND
PARTICIPATE BY TELEPHONE

Complainants/Respondents.
)
_______________
)

STATE OF IDAHO
County of Ada

)
: ss
)

I, MICHAEL KANE, being first duly sworn, depose upon oath and state that:

AHIDAVIT OF MICHAEL KANE IN SUPPORT OF REQUEST TO APPEAR AND PARTICIPATE BY
TELEPHONE - P. 1
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I am the attomey for _the above named Complainants/Respondents aud the

following information is true and correct to the best of my knowledge and belief.
2.

My pra.ctice is located in the City of Boise, approximately two h1.indred (200)

miles from the City of Grangeville, the county seat of Idaho County.
3.

Two (2) hearings in the above-entitled matter are set for hearing on. Monday,

Match 27, 2017: Complainants/Respondents' Motion to Strike Appellant's Attachments to Reply

Brief, to be heard at 1:30 p.m., Pacific Daylight Time, and oral argument on
Respondent/Appellant's Petition for De Novo .Judicial Review of Order, to be heard at 2:00 p.m.,
Pacific Daylight Time.

4.

To ensure that I am present for the hearings, I would wish to travel the day before

so that any possible delay would not prevent my timely appearance.
5.

I charge my clients not only for my time to travel, but also for mileage. Assuming

a ten hour (10) hour travel time and a 400 mile round trip travel costs, my client would be
charged approximately one thousand eight hundred dollars ($1,800) for· me to appear in
Grangeville and return to Boise.
6.

Because I would need to stay overnight, additional charges in the form of food

and lodging would be incurred.

7.

These amounts are in addition to the time spent appearing before the Court.

8.

Due to the geographic location of Grangeville, the alternative cost of flyjng to

Spokane, Moscow or Lewiston and then traveling to Grangeville would not r_esult in significant
savmgs.
9.

If the Court chooses not to grant my request to appear telephonically, I will be

present on March 27, 2017, beginning at 1:30 p.m.

AFFIDAVIT OF MICHAEL KANE IN SUPPORT OF REQUEST TO APPEAR AND PARTlCIPATE BY
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10.

However, it is my desire to minimize costs to my client, if possible.

11.

Idaho Rule of Civil Procedure 84(q) allows oral argum.ent to be heard by the

district court "in the same manner as notice of hearing of a motion before a trial court under
these rules."

12.

Rule 7.2 of the Idaho Rules of Civil Procedure allows the court discretion to ho]d

hearings by telephone except for motions for summary judgment.

13.

1 request the court allow my participation via telephone which will achieve, in

part, a "just, speedy and inexpensive determination of every action and proceeding" as set forth
in Idaho Rule of Civil Procedure l(b).
Further your Affiant sayeth not.
DATED this

J 7fl.-.day of March, 2017.
MICHAEL J. KANE

AFFIDAVIT OF MICHAEL KANE IN SUPPORT OF REQUEST TO APFEARAND PARTICTP.ATE BY
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CERTIFICATE OF SERVICE

/J~y

I HEREBY CERTIFY that on the
of March, 2017, I caused·to be served a true
an.cl cor.rect copy of the foregoing document by the method indicated below and addressed to the
follo\Ving:

Chad Erickson
2165 Woodland Road
Kamiah, ID 83536
[Email: ericksonlandsurveys@gmail.com]

XX

U.S. Mail

_XX_Ema.il
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MICHAEL .J. KANE
MICHAEL KANE & ASSOCIATES, PLLC
4355 West Erner.aid Street, Suite 190
Post Office Box 2865
Boise, Idaho 83701-2865
Telephone: (208) 342-4545
Facsimile: (208) 342-2323
Idaho State Bar No. 2652

ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS
.

IN IBIS DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

CHAD R. ERICKSON,
Respondent/Appellant,
vs.

)
)
)

Case No. CV 2016-45061

)

THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as
Executive Director of the Idaho Board of
Li censure of Professional Engineers and
Professional Land Surveyorsi
Complainants/Respondents.

)
)
)

ORDER ALLOWING
TELEPHONIC APPEARANCE

)
)
)
)
)
)
)

----------------)

This matter has come befor.e the court on Complainants/Respondents' Request to Appear and
Participate by Telephone, and good cause appearing therefore,

ORDER ALLOWING TELEPHONIC APPEARANCE - P. 1
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IT IS HEREBY ORDERED that counsel for Complainants/Respondents may appear
telephonically and present Oral Argument at the hearings currently scheduled for March 27, 2017, at

the hours of 1:30 p.m. and 2:00 p.m., Pacific Daylight Time, by using the following method:
-~

I.

Complainants/Respondents are instructed to contact the court at 1:30
p.m., Pacific Time, on the date of the heating by calling ~ +hL

LG"tv"\J- \..,t.O'\°\e.r'U'\t..Q., ~ D L : U ~ : 'l l 8 · "1770 -Yo lO

:Q::/ f"'I b4C( 5~ I th.e,r.. pv--el:.h.. ~

2.

J

1bis court will contact the attorney for the Complainants/Respondents
by calling #(208) 342-4545 on March 27, 2017, at 1:30 p.m., Pacific
Time, or as soon thereafter as the court's calendar allows.

'I ·n-\4\
DATED this---=--,__ day of March, 2017.

CERTIFICATE OF SERVICE
· r1¼.

I HEREBY CERTIFY that on the _I·_1 _ day of March, 2017, I caused to be served a true
and correct copy of the foregoing document by the method indicated below and addressed to the
fol.lowing:
Chad Erickson
2165 Woodland Road
Kamiah, ID 83536
[Email: ericksonJandsurveys@gmail.com]

U.S. Mail

-1._ Email

Michael J. Kane
Michael Kane & Associates, PLLC
4355 West Emerald Street, Suite 190

U.S. Mail

__i_ Facsimile

Boise, ID 83706
[Facsimile: (208) 342-2323]
[Emails: mk.ane@ktlaw.net; tpresler@ktlaw.net]
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MAR 2 0 2017
Chad R. Erickson L-7157
Erickson Land Surveys
2165 Woodland Road
Kamiah, Idaho 83536
Telephone No. (208) 935-2376,
(928) 575-5710 (cell)
ericksonlandsurveys@gmail.com
Pro Se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.
Chad R. Erickson
Respondent/Appellant, "Erickson"
vs.

CASE NO. CV 2016-45061

Complainant, "Board"
THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professional Engineers and Professional Land
Surveyors.

Board Docket No. FY 11.11
APPELLANT RESPONSE TO
MOTION TO STRIKE
ATTACHMENTS

Complainant/Respondent, "Board"

TO: THE ABOVE-NAMED COMPLAINANT/RESPONDENT (Board), THEIR
ATTORNEY MICHAEL J. KANE, AND THE CLERK OF THE
ABOVE-ENTITLED COURT;
This Response to Motion to Strike Attachments is submitted by Respondent/Appellant (Erickson)
to the District Court of the Second Judicial District of the State of Idaho, in and for the County of
Idaho (Court). See I.R.C.P. 84(n)

RESPONSE TO MOTION TO STRIKE 1 of 5
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The Board is consumed with the idea that an Appellate Review is limited to what was revealed
and discussed in the course of the Board's adjudication of the case, making this Court a rubber
stamp of what has gone before. To a limited extent this is true of evidence, but concerning the
law such declarations are wishful thinking. A good example of the latter is H. & V. Engineering
v. Bd. of Pro. Engineers, 747 P.2d 55, 59 (Idaho Supreme Court, 1987) where we read,
"Fundamental to the disposition of this appeal is our unanimous decision in Tuma, 100 Idaho 74,
593 P.2d 711 (1979) supra, a precedent cited by neither party." (Underline added for emphasis.)

Had appellate courts been limited to the law cited in the Agency Record, Tuma could not have
been fundamental to resolving H. &V. Engineering. As stated in Williams v. IDAHO STATE
BD. OF REAL ESTATE, 337 P. 3d 655, 663 - Idaho: Supreme Court 2014: "Due process issues
are generally questions of law, and this Court exercises free review over question of law."
Apparently the Courts are even free to search for their own precedent.

It is the responsibility of the Appellate to furnish the exhibits. See Williams v. IDAHO (above)
page 668: which reads in part, "Because (the appellate had not included USPAP rules) the Court
cannot review his arguments and must assume the Board's decision was correct."

Fallowing is a tabulation of 21 subjects of law in this case, of which the District Court has free
review:

1. The presence of bias is indicative of the presence of faulty evidence; Tumey v.
Ohio, 273 US page 517.
2. Subject Attachment "N" counters the Board's dismissal of GLO topography as
an action contrary to BLM Survey Manual §6-23-+26.
3. The legal definition of "section subdivision" is found in BLM Survey Manual
chapter 3. This is quoted at page14 of Appellant's Reply Brief.
4. Subject Attachment "G" is BLM's §5-10, which directs surveyors to use the
best evidence. To be in conformance with this directive it will be necessary that
the courts have access to the 1946 aerial photo (Attachments "H'' & "I"). The
1946 Aerial photo and 1915 school deeds were referenced thirty plus times in the
hearing by both the prosecution and the defense. Such resolution also negates the
use of the S 1/4 comer of Section 23 as a "controlling comer".
5. Subject Attachment "M" aids the proper resolution of State law (I.C. 5-207) v.
Federal law (BLM §7-41 through 7-49) in respect to Closing Comers

RESPONSE TO MOTION TO STRIKE 2 of 5
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6. Subject Attachment "L" cites BLM's allowance of the use of one point control
("272 feet South of School property comer"). See §5-39 and §7-56.
7. Statutes of Limitations: IDAPA 10.01.02.011.01 and LC. 54-1220(2)
8. Non-acceptability of affidavits which lack "penalty of perjury"
(10.01.02.011.01 and LC. 54-1220(1).
9. Hearsay testimony must arise before the controversy, LR.E. 803(20).
10. Constitutionality oflaw (State v. Cobb, page 246 - Id. Supr. Crt, 1998).
11. Freedom of the Press.
12. LC. 67-5242 (3b) & (4): The Agency Head shall afford a meaningful
opportunity for all parties to ...present evidence, see Ahem v. Board of Education
of Sch. Dist. of Grand Island, 456 F. 2d 399,403 - Crt of Appeals, 8th Circ. 1972.
The obligation of the State to see that a defendant receives a fair trial is primary
and fundamental, see State v. Walters, 813 P.2d 857, Id. Sup. Ct. (1990).
13. LD.A.P.A. 10.01.02.005.02 =vagueness= unconstitutional lack of notice.
14. Board's rejection of officer's recommendations allows free review: see Ater v.
Idaho Bureau of Licenses, page 442.
15. Incorporation of Comer Records by reference: see Advanced Display v. Kent
State, page 1280 and 1283 and Robbins v. Blaine Co. first paragraph of page 816.
16. Grounds for a new trial: IRCP 59(a)(l)(A, B, D, F, G & H).
17. The Board inserted and used 5 items not in original Complaint without
amending the Complaint.
18. Was the Board prejudiced by pecuniary interests?
19. Are there absurd and harsh interpretations of the law involved?
20. An arbitrary and capricious complaint, finding and order allow for free review
of the evidence:
21. When a surveyor changes his mind in the face of new evidence, is it
commendable or actionable? (Yellowstone v. Burgess)

Four of the eight attachments to Erickson's Appellant Reply Brief, G, L, M & N, are quotes from
the 2009 BLM survey manual. The Board has moved to strike these, which is surprising in that
the Board has repeatedly charged Erickson with "violating the BLM manual" (see R. 240, last
paragraph; Tr. 132:5-133:24; Tr. 151:6-9). The Purpose and Scope of the BLM Survey Manual
is stated in § 1-3 as: "The Manual of Surveying Instructions describes how cadastral surveys are

made in conformance with statutory law and its judicial interpretations." The Court cannot
hope to understand the survey standards present in the Public Land Survey States (includes
Idaho) without ready reference to the pertinent chapter and verse of this "surveyor's bible" and,
according to Williams v. Idaho above, it is the Appellant's responsibility to furnish copies of
such.
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The Appellate prays the Court to be as wise in disposing of this appeal as it was in H.V.
Engineers v. Bd. of Engineering, and to do this by liberally reviewing all pertinent laws, whether
they appeared in the Agency Record or not. Also, the failure of the Board to review any of the
defense's evidence, and the Board's rejection of the Investigator's findings, justifies a review de
novo in many instances.

I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge.

DATED this 15th day of March, 2017
CHAD R. ERICKSON, pro se

Chad R. Erickson L-7517
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CERTIFICATE OF SERVICE
The undersigned, a resident of Idaho County in the State of Idaho, hereby certifies that on
the 15th day of March, 2017, he caused a true and correct copy of the foregoing document to be
served upon the following as indicated:

Original:
Idaho CountyDistrict Court
320W. Main
Grangeville, ID 83530
Facsimile :208-983-2376

_x_ US Mail
Facsimile
__ Hand Delivery
Email

Michael J. Kane
Michael Kane & Associates, PLLC
1087 W. River Street, Ste. 100
P.O. Box 2865
Boise, ID 83701-2865

US Mail
Facsimile
__ Hand Delivery
_x_ Email: mkane@ktlaw.net

Mr. Keith Simila, P.E.

Executive Director
__.!_ US Mail
Idaho Board of Licensure of Professional
Facsimile
Engineers and Professional Land Surveyo!§._ Hand Delivery
_x_ Email: keith.simila@ipels.idaho.gov
1510 E. Watertower Street, Suite 110
Meridian, ID 83642

Chad R. Erickson
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2165 Woodland Road
Kamiah, Idaho 83536
Telephone No. (208) 935-2376,
(928) 575-5710 (cell)
ericksonlandsurveys@gmail.com

~

24 2017

HY M. ACKERMAN
O~
l~
OURT
'/I
'10 - DEPUTY

Pro Se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.
Chad R. Erickson
Respondent/ Appellant, "Erickson"
vs.

CASE NO. CV 2016-45061

Complainant, "Board"
THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professional Engineers and Professional Land
Surveyors.

Board Docket No. FY 11.11

SUBMITTAL OF
ORIENTATION MAPS

Complainant/Respondent, "Board"

TO: THE ABOVE-NAMED COMPLAINANT/RESPONDENT (Board), THEIR
ATTORNEY MICHAEL J. KANE, AND THE CLERK OF THE
ABOVE-ENTITLED COURT;
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The Respondent/Appellant (Erickson) submits the six attached Orientation Maps to be used in
conjunction with the appeal involved in Case #CV 206-45061

On page 22 of Appellant Reply Brief Erickson had noticed: "In the spirit of JAR. 35(g), Erickson
is preparing a series of 18"x24" maps illustrating the history and location of the parcels and
monuments involved in this Complaint."

I.A.R. 35(g): Real Property Disputes. "In cases involving easements, boundary disputes, or other
types of real property disputes, the brief shall include a map, diagram, illustrative drawing, or
other document depicting (i) the lay of the land, (ii) the location of the parcels or pieces of property
in dispute, and (iii) the location of any features of or on the land that are pertinent to identify the
matters in dispute, including but not limited to easements, roads, trails, boundaries, markers,
fences, and structures. The parcels,pieces and features depicted shall be labeled so as to
adequately identify them. The document shall be based upon testimony or evidence in the record
with citations to such supporting evidence."

INDEX OF ATTACHMENTS

Attachment

Subject

ORIENTATIONMAP I

USGS Grangeville East - 1963 Quadrangle

ORIENTATION MAP II

USGS Grangeville East - 1963 Quadrangle

ORIENTATION MAP II

1946 Aerial Photograph

ORIENTATIONMAP IV

1946 Aerial Photograph, annotated and supported.

ORIENTATIONMAP V

July 30, 2016 Google Earth Pro image, annotated and supported.

ORIENTATIONMAP VI

Enlarged 1946 Aerial Photograph, annotated and supported,
showing Stony Point School.

I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge.

DATED this 24th day of March, 2017
CHAD R. ERICKSON, prose

Chad R. Erickson L-7517
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CERTIFICATE OF SERVICE
The undersigned, a resident of Idaho County in the State of Idaho, hereby certifies that on
the 25th day of March, 2017, he caused a true and correct copy of the foregoing document to be
served upon the following as indicated:

Original:
Idaho CountyDistrict Court
320 W. Main
Grangeville, ID 83530
Facsimile:208-983-2376
Michael J. Kane
Michael Kane & Associates, PLLC
4355 West Emerald Street, Ste 190
Boise, ID 83706
P.O. Box 2865
Boise, ID 83701-2865

US Mail
Facsimile
_x_ Hand Delivery
Email

US Mail
Facsimile
__x_ Hand Delivery
_x__ Email: mkane@ktlaw.net

Mr. Keith Simila, P.E.
Executive Director
US Mail
Facsimile
Idaho Board of Licensure of Professional
Engineers and Professional Land Surveyors X Hand Delivery
1510 E. Watertower Street, Suite 110
_x__ Email: keith.simila@ipels.idaho.gov
Meridian, ID 83642

Chad R. Erickson
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COURT MINUTES
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CV-2016-0045061
no plaintiff vs. no defendant
Hearing type: Oral Argument
Hearing date: 3/27/2017
Time: 1:30 pm
Judge: Gregory FitzMaurice
Courtroom:
Court reporter: Keith Evans
Minutes Clerk: Sheri Clark
Tape Number: District

Court introduces case. Erickson present pro-se, Kane present telephonically
Court reviews file
Kane offers argument
Court questions Kane
Kane responds
1:35

Erickson offers argument

1:38

Erickson of(ers exhibit
Court questions Kane
Erickson marks exhibit 1
Court addresses Kane re: exhibit, reads letter to Kane
Exchange re: exhibit
Court admits exhibit
Court takes under advisement
Erickson offers argument on appeal

2:0

Court addresses Kane
Kane offers argument

2:06

Court questions Kane
Kane responds

2: 13

Kane continues argument

2: 15

Erickson offers rebuttal

2:17

Kane offers response to rebuttal
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2: 19

Erickson addresses
Court takes under advisement

2:19

Recess
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APR 19 2017

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF IDAHO
CHAD R. ERICKSON,

)
CASE NO. CV 16-45061

)

Respondent/Appellant,

)
JUDICIAL REVIEW OPINION

)

vs.

)
)

THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS and
PROFESSIONAL LAND SURVEYORS
and KEITH SIMILA, in his capacity as
Executive Director of the Idaho Board
Of Licensure of Professional Engineers
And Professional Land Surveyors,

)
)
)
)
)
)
)
)
)

Complainants/Respondents.
______________
)

The Idaho Board of Licensure of Professional Engineers and Professional Land
Surveyors, hereinafter referred to as Board, brought disciplinary proceedings against
Chad Erickson, hereinafter referred to as Erickson, for allegedly violating certain
statutes and rules governing the surveying profession. Following a hearing, the Board
found that Erickson was in violation and revoked his license to survey. Erickson
appeals the revocation.
BACKGROUND AND PRIOR PROCEEDINGS
Professional land surveyors are licensed in order to safeguard life, health and
property. I.C.§ 54-1201. The Board is tasked with the administration of the licensure
and other requirements imposed on land surveyors by I.C. Title 54, Chapter 12. /.C. §

54-1203. The Board also has the power to adopt administrative rules, including rules of
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professional responsibility. I.C. § 54-1208(1), IDAPA 10.01.02, Rules of Professional

Responsibility.
The Board's powers also include disciplinary proceedings for alleged violations of
the statutes and rules. I.C.§ 54-1220. Idaho Code§ 54-1220 states that:
(1) Any affected party may prefer charges of fraud, deceit, gross negligence,
incompetence misconduct or violation of any rules promulgated by the board
against any individual licensee ... Repeated acts of negligence may be considered
as a gross act for disciplinary action. Such charges shall be in writing, and shall
be sworn to by the person or persons making them and shall be filed with the
executive director of the board. The executive director of the board shall be
considered an affected party and may be the person making and filing the
charges.
Disciplinary proceedings are governed by Chapter 52, Title 67 of the Idaho Code,
commonly known as the Idaho Administrative Procedure Act. I.C. § 54-1220(3).
The Board received a letter from Mr. and Mrs. Badertscher on February 24, 2011
that the Board termed a complaint against surveyor Erickson. R. 1A, Ex.1.4. The
Board did not deem it a formal complaint, as the letter was not submitted under oath. R.
1A. Nevertheless, the Board determined that the matter should be investigated and

extended the time period to investigate by a May 23, 2011 Order. Id.
A letter under oath from Dorothy Walker complaining about Erickson was
received by the Board on April 8, 2015. Ex. 1.5. She asked the Board to add Erickson
to the list of four other surveyors she had filed a complaint against on September 15,
2014. Id.
After investigation, the Board filed a Complaint against Erickson, signed on
October 28, 2015. R., 3-23. The complaint alleged violations of the Idaho Code and
violations of the Idaho Rules of Professional Conduct for engineers and surveyors.
Erickson was granted an extension of time to file an answer, but was not granted a stay
of the pretrial hearing scheduled for April 11, 2016. R., 101-102. The March 11
Scheduling Order set the hearing for June, 20, 21, and 22, 2016. R.83-84.

On March

24, 2016, the Board vacated the pretrial hearing, stating that no motions had been filed.

R.112. If motions were filed; the Board would consider them without a hearing. Id.
Erickson filed a petition for judicial review of the Board's denial of a stay of the pretrial
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hearing with this District Court on March 31, 2016. R. 115-118. The appeal was
dismissed on June 13, 2016 for lack of subject matter jurisdiction. R. 149-152.
A hearing on Erickson's alleged professional violations was held on June 20, 21,
and 22. The first two days were devoted to examination and cross-examination of the
Board's expert witness and examination of the Board's executive. The morning of the
third day, Erickson presented a motion to dismiss, based on the board's prejudice. T.
373. That motion was denied. T. 379. Erickson then presented a motion to continue

the proceedings. T. 380. The Board denied the motion, but offered to allow Erickson to
submit additional evidence after the hearing. T. 387. Erickson responded by telling the
Board that he needed a break and that he "can't take any more." T. 388. The Board
recessed to allow Erickson and Board's staff attorney to confer and for the Board's
attorney to confer with the Board. T. 390. During that recess, Erickson left the
proceedings. T. 391. He had not presented his case in chief, nor completed his crossexamination of the Board executive. The Board decided to proceed and then concluded
its case by introducing excerpts from Erickson's deposition. T. 419-424.
The Board signed a Findings of Fact, Conclusions of Law and Order on August
17, 2016. R. 222-244. The Board dismissed many of the allegations, but found that
Erickson violated several Idaho Code sections and Administrative rules and the Rules of
Professional Responsibility. R. 241. Stating that the primary duty of the Board is to
protect the public, the Board revoked Erickson's license to survey, saying that anything
other than revocation of license would not accomplish that goal. R. 243.
Erickson has petitioned this court for review of the Board's decision.
STANDARD OF REVIEW
This Court's standard of review is governed by I.C. §67-5279(3) which states:
... the court shall affirm the agency action unless the court finds that the agency's
findings, inferences, conclusions, or decisions are:
(a) in violation of constitutional or statutory provision;
(b) in excess of the statutory authority of the agency;
(c) made upon unlawful procedure;
(d) not supported by the substantial evidence on the record as a whole; or
(e) arbitrary, capricious, or an abuse of discretion.
If the agency action is not affirmed, it shall be set aside, in whole or in part, and
remanded for further proceedings as necessary.
Judicial review opinion-3
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The Court does not substitute its judgment for that of the Board as to the weight
of the evidence on questions of fact. /. C. § 67-5279(1). The Court will overturn the
Board's decision only if it fails to meet one of the requirements of I. C. § 67-5279(3) and
the decision violates a substantial right of the party. /.C. § 67-5279(4).

RULES OF PROFESSIONAL CONDUCT
The Board found that Erickson violated the standard of care for land surveyors.
This standard is outlined in Idaho Administrative Procedures Act (IDAPA) 10.01 .02.000

et. seq. Applicable provisions of that Code are:
10.01 .02.001.02. Scope. In order to establish and maintain a high standard of
integrity, skills and practice in the professions of engineering and land surveying,
and to safeguard the life, health, property and welfare of the public, the following
Rules of Professional Responsibility, hereinafter referred to as Rules, have been
promulgated in accordance with Section 54-1208, Idaho Code, ...
10.01 .02.004. Definitions .... 03. Deceit. To intentionally misrepresent a material
matter, or intentionally omit to disclose a known material matter. (3-29-10) 04.
Incompetence. Failure to meet the standard of care .... 06. Misconduct. A
violation or attempt to violate these rules of professional ...
10.01 .02.005. RESPONSIBILITY TO THE PUBLIC. 01. Primary Obligation. All
Licensees and Certificate Holders shall at all times recognize their primary
obligation is to protect the safety, health and welfare of the public in the
performance of their professional duties. (5-8-09) 02. Standard of Care. Each
Licensee and Certificate Holder shall exercise such care, skill and diligence as
others in that profession ordinarily exercise under like circumstances. (3-29-10).
10.01 .02.007. PUBLIC STATEMENTS. 01. Reports, Statements or Testimony. A
Licensee shall not commit fraud, violate the standard of care, or engage in deceit
or misconduct in professional reports, statements or testimony. He shall, to the
best of his knowledge, include all relevant and pertinent information in such
reports, statements or testimony. (3-29-10)
BOARD'S FINDINGS OF FACT
The Board made the following findings. See R. 229-232. Erickson prepared a
record of survey (Ex. 1.2) for clients Sydney and Dorothy Walker in July, 2010.

In that

survey, Erickson rejected the location of an original stone monument at the southwest
corner of section 24. Evidence in the record shows that the monument location had
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been honored for over 100 years. R. 229. Also in July, 2010, he authored a survey
report explaining his reasons for moving the monument. The Board found that the
reasons were "significantly faulty". R. 230.
The record of survey also failed to note ownership of a parcel of land owned by
the Grangeville Highway District. The report speculated that a fence was moved by
Walker neighbors to take advantage of a prior, incorrect, survey in 1996. Ex. 1.3, p. 11.
There currently is a law suit among the neighbors about the issue.
In 2011, Erickson sent his clients a new report, indicating that his original
conclusions were wrong about the location of the southwest corner of section 24. He
offered to relocate the corner to the correct location if Walkers paid him to do so.
Walkers apparently chose not to re-hire him.
In 2015, Erickson filed another survey report on the same rejection of the location
of the corner. This report referred negatively by name to another surveyor hired by the
Walkers after they discontinued their relationship with Erickson and also referred
negatively to Walkers, although not by name.
The twenty-page Complaint alleged numerous violations of IDAPA rules and the
Idaho Statutes. The Board dismissed Count Three, Five, and Six and parts of the
remaining counts. R., 224-229. The Board found that Erickson violated several Idaho
Code sections and Administrative rules and the Rules of Professional Responsibility.

R., 241.
DISCUSSION
This Court is mindful that its review of the Board's action is limited to the five
items listed in I.C. §67-5279(3). A discussion of the violations found by the board
follows.

A Count 1 Paragraph 4, signing and sealing reports.
Count 1, Paragraph 4 alleged that the report sent to Walker on December 29,
2011 was not signed, or sealed, nor was it marked as preliminary. The Board found that
this was a violation of I.C.§ 54-1215, which requires that a seal, signature, and date be
placed on all final land surveys and reports when presented to the client or any public or
governmental agency. If the document is not a final, it must be marked as preliminary or
draft.
Judicial review opinion-5
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Although it is not clear, Erickson seems to argue that because the report was not
signed or sealed, it was not final. Idaho Code§ 54-1215 requires a work product of a
surveyor which is given to a client must be either signed and sealed or if must be
marked as preliminary or draft. Erickson did neither on this particular report.
Exhibit 35, a record of survey dated 7/27/10 was signed and sealed. Exhibit 36,
a record of survey dated 8/17/11 was signed, but not sealed. Exhibit 37 and 38, both
survey reports dated 2/13/15 are signed and sealed, and were recorded. The evidence
shows that Erickson was careless about signing and sealing his reports and that the
record of survey referred to in the Board's Findings was not signed, sealed, or marked
as preliminary.
B. & H. Count 1 Paragraph 5 and Count 4, Paragraph 24.b., failure to note Grangeville
Highway District property and overstating Walker's acreage.
Count 1 Paragraph 5 and Count 4, Paragraph 24.b. allege that the Record of
Survey, Ex. 1.2, fails to note the property owned by Grangeville Highway District and
overstates the amount of land owned by his client. This, the Board expert testified,
represented that Walker's acreage list on the Record of Survey includes that owned by
Grangeville Highway District. T. 48. The Board found those errors to be gross
negligence, incompetence (failure to abide by standard of care) and misconduct. R.

233.
Erickson argues in his appellant brief that the purpose of the Record of Survey is
noted on the survey as "A Dependent Resurvey of the Exteriors and Subdivisions of
Section 24, T30N, R3E" and in accordance with the BLM Manual, the call for section
subdivision is a call for the U.S. Rectangular Survey System, not a call for a metes and
bounds description. The Grangeville Highway District property is defined by a metes
and bounds description, and wouldn't be included. Besides, Erickson says, there is no
rule or statute that requires a Record of Survey to show property ownership. He also
correctly points out that the Board dismissed the issue under a different count because
they determined that there was no evidence that the welfare of the public was harmed
by the omission. R. 225.
The Board's expert testified that it was a violation of a standard of care. The
standard of care was defined by a Board member and the Board's expert as "what
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another professional practicing in that area, in the same circumstances would do." T.
121, IDAPA 10.01.02.005.04.

It is fairly debatable that the omission of the identity of the Grangeville Highway
District property can be called grossly negligent or incompetence. Gross negligence is
defined in I.C.§ 54-1220 as repeated acts of negligence. There is no evidence that
shows that Erickson repeatedly failed to identify property ownership on records of
surveys for other clients. Also, to prove negligence, the Board must show that a party
was damaged. There is no evidence that either Walker or Grangeville Highway District
was damaged, as the Board found. T. 201, R. 225. Regardless, there is evidence in
the record that the omission of the identity of a landowner in a record of survey is a
violation of the standard of care.
C. & F. & H. Count 1 Paragraph 5, Count 2 Paragraph 9.a., and Count 4 Paragraph
24.a, accusation that neighbors encroached on Walker's property.
Count 1 Paragraph 5 alleges that Erickson accused neighbors of capitalizing on
an erroneous survey to encroach on Walker's land without interviewing the neighbors.
The Board found that this was gross negligence, incompetence and misconduct. R.
235. Count 2 Paragraph 9.a. is essentially the same, that Erickson adversely affected

the welfare of the public by not inquiring into the history of the fence.
Erickson correctly argues that the Board investigator/expert did not do so either.
Substantial evidence in the record shows that Erickson did accuse Walker's
neighbors on the west boundary of the NW¼ of Section 24 (the Badertschers) of
building a fence that ~ncroached on Walker's property, based on a 1996 survey done by
Edwards. Ex. 1.3, p. 11. The record also shows that the fence in question was built by
a Walker family predecessor prior to the 1996 survey. Ex. 1.4, p. 2-3. The record also
shows that there was litigation regarding the property lines in the neighborhood, but the
record also shows that the litigation was in place before Walker sent her complaint
about Erickson. Ex. 1.5, p. 4. The record also shows that Walker's letter of complaint
asked his name be added to a list of 4 other surveyors, all of whom apparently had
been involved in the controversy at one time. Ex. 1.5.
D. Count 1 Paragraph 7.a, 7.b and 7.c, failure to file property corners.
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Count 1 Paragraph 7.a, 7.b, and 7.c alleges that Erickson did not file corner
records as to three separate corners, as required by I.C.§ 55-1604. Erickson argues
that he did not use one of the corners as a control, so no record was necessary. As for
the other two corners, he alleges that a corner record does not have to be filed where a
known position was adopted from a previous credible record. In his deposition, he
stated he did not file corner records because he did not set a monument. T. 423.
The Board found that there was no rebutting evidence and sustained the
allegations. There is substantial evidence in the record to show that Erickson
reestablished corners that were used as a control in his survey and did not file a corner
record for any.
E. Count 1 paragraph 8.a., failure to evidence prior corner records.
Count 1 Paragraph 8.a alleges that Erickson did not evidence prior corner
records as to the NW corner, north ¼ corner, and west ¼ corner of Section 24, and NE
corner of Section 25 on his record of survey. This, the Board, alleges, is a violation of
I.C. §55-1906(2).
Erickson argues in his brief that Ex. 1.2, his 2010 record of survey incorporates
those corners by reference and that there are no requirements that corner records
cannot be incorporated by reference. He cites to admitted exhibits that confirm his
argument that the corners were incorporated by reference.
G. Count 2 Paragraphs 9.c and 10.a, rejection of original stone.
Count 2 Paragraphs 9.c and 10.a allege that Erickson engaged in insufficient
investigation before unreasonably rejecting an original stone on the SW corner of
Walker land and a later monument. The Board expert asserted that Erickson should
have followed the BLM Manual and the standard of care and honored the original stone
monument. T. 151. The Board also found that Erickson admitted to his client that his
2010 survey report rejecting the original monument was in error but made no effort to
correct the error. R. 240.
Erickson argues that the 2009 BLM standard is to use the best available
evidence, reconciling all the evidence, and points out that the Board's expert testified
that just because a surveyor thinks a stone is the original stone doesn't mean it is. T.
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268. Erickson states that in accordance with the SLM manual, he conducted interviews,

used prior surveys, plans and deeds to form his opinion.
In accordance with the standard of review, the Court finds that there is
substantial evidence in the record to support the Board's findings.
Review of Board's Findings under LC.§ 67-5279(3)
(a) violation of constitutional or statutory provision. This Court determines that
there was no constitutional or statutory violation. Erickson devoted most of oral
argument to his assertion that this action was brought in retribution for a 2014 article he
wrote and was published in The American Surveyor magazine. R. 167-169. The article
was critical of proposed legislation by the Board to change the definition of a
professional land surveyor. Erickson argued that to revoke his license because of an
article he wrote is a violation of his freedom of speech. The Court finds that the Board
based their decision on the evidence presented to them. There was no evidence that
the revocation of his license was based on the article he wrote.
Erickson also argues that he was denied procedural due process because he
was not given the opportunity to present his case. The record shows that on the third
day of the hearing, Erickson left the hearing, saying, "Frankly, I can't take any more. I
need a break." T. 388. In a motion for continuance filed after the hearing, he stated,
" ... due to my age and about three hours of sleep each of the last three nights I was
neither physically nor mentally able to participate in this third day of hearing." R. 365.
Erickson was offer a continuance prior to the scheduled hearing dates, but he
declined. R. 384, Ex. 53. The hearing was scheduled in March and notice was given
that it was a three day hearing. He had time to prepare for the hearing, assess his
ability to represent himself, and find lodging.
Throughout this proceeding, Erickson has alleged the Board is bias against him
because of the article he wrote and the fact that a member of the board served as the
board's expert witness in the hearing. He cites Caperton v. AT Massey Coal, 129 S.Ct.
2252 (2009) to show that it is not necessary to prove bias, but it can be found if there is
an unacceptably high risk that such is the case. Caperton found bias because the CEO
of the coal company before the Judge helped that Judge get elected. The Court found
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that the Judge had a personal stake in the matter. Erickson has not shown that the
Board's expert or any Board member had a personal stake in this matter.
John Elle, a member of the Board served as investigator and expert witness in
this matter. This is allowed by the Idaho Administrative Procedure Act, as long as he did
not participate in the Board's decision. See IDAPA 04.11.01.420.01. Erickson has
made no showing that Elle participated in the decision.
The member of the board that wrote an email critical of Erickson recused himself
from the hearing and decision making process. T. 28.
A review of the transcript of the proceedings and the agency record shows that
there were no other violations of constitutional or statutory provisions. The Board
considered his motions, even though they were untimely. When Erickson challenged
evidence at the hearing as an item that was not in the complaint, the board offered to
keep the record open so that he could respond to the new complaint. T. 387. Although it
was unfortunate that Erickson chose to not complete the scheduled third day of the
hearing, it was his choice. And, although the fact that the Board acted as the finders of
fact has an appearance of partiality, they are authorized by law to do so and Erickson
has presented no evidence that they didn't abide by the law in making their
determinations of violations of duty .
.{Ql in excess of the statutory authority of the agency. The Court also finds that

Board did not violate their authority. They are charged with the administration of the
provisions of the law pertaining to surveyors. J.C.§ 54-1203.
(c) made upon unlawful procedure. Erickson alleges that the Board unlawfully
continued the hearing on June 22 after he left. The Court concluded above that he was
afforded due process during the proceeding and that it was his choice to leave.
(d) substantial evidence on the record as a whole. There is substantial evidence
in the record as a whole that Erickson violated various statutory surveying requirements
and that he violated the standard of care for surveyors by omitting reference to
Grangeville Highway District property on the Record of Survey, by accusing the
neighbors of capitalizing on an erroneous survey to encroach on the neighbor's land,
and by rejecting an original monument.
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(e) abuse of discretion. Discretionary decisions of an agency shall be affirmed if
the agency (1) perceived the issue in question as discretionary, (2) acted within the
outer limits of its discretion and consistently with the legal standards applicable to the
available choices, and (3) reached its own decision through an exercise of reason.
Idaho Ground Water Assoc. v. Idaho Dep'tofWaterRes., 160 Idaho 119,126,369 P.3d
897, 904 (2016), reh'g denied (May 9, 2016). Idaho Code§ 54-1220(4) allows the
Board to impose administrative penalties including a fine, admonishment or a
reprimand, or suspension of the license.
Clearly, the Board has the ability to suspend Erickson's license. However, the
right to practice one's profession is a recognized valuable property right, protected by
due process rights. Ater v. Idaho Bureau of Occupational Licenses, 144 Idaho 281,
285-6, 160 P.3d 438, 442-3 (2007). Due process includes a fair and impartial tribunal.
Pines v. Idaho State Bd. of Med., 158 Idaho 745,757,351 P.3d 1203, 1215 (2015),
citation omitted.
As indicated herein, this Court has upheld the findings of the Board with
reference to violations. However, the Court is troubled by the determinations made by
the Board concerning sanctions impose for such violations. This concern is especially
evident based upon the language of the Board's opinion, the fact the Board's main
witness was a member of the Board, and a Board member recused himself from
participation in the decision. While those acts are within the purview of the Board they
are troubling.
This Court finds that the Board did not reach its decision to suspend Erickson's
license through an exercise of reason and that the tribunal was not fair and impartial.
The severity of Erickson's violations does not warrant the punishment of revocation of
his license and constituted abuse of discretion.
First, many of the violations cited by the Board, while they are violations, are not
of major magnitude. This Court is not convinced by the evidence that violations such as
the failure to file corner records, are gross negligence that harms life, health, and
property. Gross negligence is defined as repeated acts of negligence. I.C.§ 54-1220.
The Board has not produced any evidence that Erickson made such mistakes on work
done for other clients. The Board expert testified that there is no evidence that either
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Walker or Grangeville Highway District was damaged by his failure to identify the
Grangeville Highway District property on his record of survey. T. 201, R. 225. Although
Erickson did not technically follow I.C.§ 55-1906(2) by showing the instrument numbers
of the most current corner records, he did provide a reference to where those numbers
could be found. It is a stretch to find that providing a reference to a number rather than
the actual number is a threat to life, health, and property.
Although the Board alleges that he violated the standard of care by "creating
great turmoil among the neighbors", (R. 242), the record shows that property
boundaries in the neighborhood were in dispute before Erickson prepared the survey
report in 2010.
Second, the record shows that on May 22, 2015, the attorney for the Board staff
offered to settle this matter for a $250 administrative penalty. R. 438.

The fact that the

allegations escalated from warranting a de minimus fine to revocation of a license is
another indication that the Board did not exercise reason in its decision to revoke
Erickson's license.
Finally, the language used in the Findings of the Fact as to sanctions does not
indicate that the Board was a fair and impartial tribunal on the issue of punishment. In a
similar matter involving the revocation of a medical license, the Idaho Supreme Court
wrote:
The language employed in the Board Findings is of concern in this regard. The
Board denounced the hearing officer, having concluded that he "immeasurably
failed to comprehend the principal issues in this case." The Board then
proceeded to passionately rail against Pines' conduct saying, among other
things, "Dr. Pines' egregious conduct was so corrupt and degenerate as to shock
the conscience .... " While it is true that Pines conducted himself in a reprehensible
manner, taking advantage of young men with troubled pasts, a tribunal does not
give the impression of impartiality when it employs heated rhetoric and
denunciations. Rather than playing to an audience, the job of the impartial
tribunal is to deal with the facts and issues at hand in a professional manner.
Pines v. Idaho State Bd. of Med., 158 Idaho 745,757,351 P.3d 1203, 1215 (2015)
Similarly, the Idaho Board of Licensure of Professional Engineers and
Professional Land Surveyors wrote in their Findings:
In short, Mr. Erickson went from a hired surveyor relied on by the client and with
a responsibility to the public, to a surveyor apparently pandering for additional
work at the client's expense, to a spiteful officious intermeddler. ...
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Instead of approaching the matter with contrition and humility, Mr. Erickson has
attempted tq brazen it out, trying at every turn to obstruct, delay or otherwise
backhand the matter. Indeed, Mr. Erickson has gone so far as to assert that the
Board's dealing with the chaos he has created is 'juvenile' or illegal.

R. 242.
The Court recognizes that Erickson represented himself and did present many
challenges to the board during these proceedings. The severity of his punishment
indicates to the Court that the Board is retaliating against him for doing so rather than
dealing with the facts and issues at hand in a professional manner.
The revocation of Erickson's license is unreasonable based on the facts of the
case and -does not appear to be the product of an impartial and fair tribunal. The Order
of the Board revoking the license of Mr. Erickson is reversed and the matter is
remanded to the Board ~ further proceedings consistent with this opinion.
DATED this

/er

day of April, 2017.
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ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

IN THIS DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

CHAD R. ERICKSON,

)
)
Respondent/Appellant,
)
vs.
)
)
THE IDAHO BOARD OF LICENSURE OF )
PROFESSIONAL ENGINEERS AND
)
PROFESSIONAL LAND SURVEYORS and )
KEITH SIMILA, in his capacity as
)
Executive Director of the Idaho Board of
)
Li censure of Professional Engineers and
)
Professional Land Surveyors,
)
)
Complainants/Respondents.
)

Case No. CV 2016-45061
MOTION FOR AMENDED
FINDINGS PURSUANT
TO I.R.C.P. 52(b)

----------------)
COME NOW the Complainants/Respondents, THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND PROFESSIONAL LAND SURVEYORS and KEITH
SIMILA, by and through their attorney of record Michael J. Kane of the firm Michael Kane &
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Associates, PLLC, and hereby moves this court pursuant to Idaho Rule of Civil Procedure 52(b) to
amend its findings entitled Judicial Review Opinion, dated April 19, 2017.

I.
INTRODUCTION

Motions for amended findings should always be brought with a degree of trepidation.
They are rarely granted, and oftentimes are little more than restatements of what has been
previously argued to no avail. Having said that, the Board must ask this court to rethink its
finding "that the tribunal was not fair and impartial." (Judicial Review Opinion, p.11). It is one
thing to find that the Board was too harsh in disciplining the licensee, or to find an abuse of
discretion. Most fact finders have been in that position at one time or another. But by finding
partiality, the court appears to have clouded the entire proceeding, putting in doubt its own
upholding of the Board's findings of violations. It also would allow the licensee, his supporters,
future litigants, and the media to hold out future Board findings as illegitimate on this and
companion cases, and can even be taken as an invitation to bring a civil rights action. It is
imperative that this be corrected.
It is also to be remembered that the issues briefed by the parties did not speak to any

allegation of partiality, and that the first discussion of what the court's ruling might be upon the
issue occurred at oral argument, and was raised sua sponte by the court. Even then, the court's
questioning was limited to whether the court could send the matter back for redetermination of
discipline without a reversal of the Board's findings as to the violations. No discussion was had
as to whether the Board was biased or lacked partiality.

Hence, this is the first opportunity to

have a thoughtful discussion on the matter, with citation to the record and the law.
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II.
STANDARD OF REVIEW

As far as may be discerned, determination of a motion brought under Idaho Rule of Civil
Procedure 52(b) is one of discretion.

Further review is in accordance with the clear error

standard. Aztec Ltd v. Creekside Inv. Co. 100 Idaho 566,602 P.2d 64 (1979).
III.
THE EXAMPLES CITED BY THE COURT
A.

One of the Board Members Recused Himself.

As can be ascertained from the short exchange at the beginning of the hearing, the
licensee attempted to disqualify the entire Board based upon an email of one of the Board
members that occurred a significant time before the licensee was charged with the violations in
question. The email pertained to a disagreement as to training requirements for future licensees,
and contained an admittedly gratuitous, if somewhat innocuous comment.

The email had

nothing to do with the elements of the offenses charged. Out of abundance of caution, the Board
member who authored the email recused himself from the hearing.
It is submitted that the recusal is not an example of partiality. In fact it is quite the

opposite. After all, what else could have been done? The member did not participate in the
hearing at all, so there could have been no prejudice. There is not a suggestion anywhere in the
record that the Board acted improperly by going forward without the recused member.
B.

A Board Member Acted as an Expert Witness/

In licensing actions involving highly esoteric information and data, it is the norm in Idaho
for a Board member to assist the staff in determining whether a violation of the standard of care
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has occurred, and later act as an expert witness. In fact, this practice is called out in the Rules of
Administrative Procedure.
Prosecutorial/lnvestigative Function. The prosecutorial/investigative function

(including issuing a complaint) can be performed exclusively by agency attorneys
and agency staff. When required or allowed by statute, the agency head may
participate in or supervise investigations preceding the issuance of a complaint
and may supervise the agency attorneys and agency staff conducting the
prosecution of the complaint issued by the agency head, but the agency head (or
members of the agency head) shall not participate in the prosecution of a
formal contested case hearing for a complaint issued by the agency unless the
agency head or that member does not participate in the adjudicatory
function. The investigative function includes gathering of evidence outside of
formal contested case proceedings. The prosecutorial function includes
presentation of allegations or evidence to the agency head for determination
whether a complaint will be issued, the issuance of a complaint when complaints
are issued without the involvement of an agency adjudicator, and presentation of
evidence or argument and briefing on the record in a formal contested case
proceeding.
IDAPA 04.11.01.420.01 (emphasis added).
This court has stated that this is within the purview of the Board. Yet the court has stated
it found it troubling and in the next sentence found that the tribunal was not fair and impartial.
The court does not say why it is troubling, and appears to link the practice with partiality.
Without belaboring the point, it seems logical that following state rules would not subject a
Board to an adverse finding.
C.

The Rejected Settlement Offer.

The court has called out the rejected settlement offer as "another indication that the Board
did not exercise reason." There are two points to be made about this settlement offer.
First, the record was augmented at the licensee's request for this court to include the
document well after the Board's decision. It was not an exhibit at the hearing, nor a part of the
record viewed by the Board in rendering its decision. Simply put, there is no information before
this court upon which to conclude that the Board was even aware of the document. There is no
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information on the record indicating the thought process of the attorney for the Board, or if the
attorney obtained information that would have changed his opinion as to proper discipline - the
offer was made by the attorney in May of 2015, some five months before the actual complaint
was filed, and three months before the expert was retained to ferret out the facts and give an
opinion. (Tr. 26).
Indeed, it would have been wholly improper and a violation of the state rules of
administrative procedure for the attorney to communicate this offer to the Board members acting
as adjudicators. Moreover, the attorney for the staff withdrew Exhibit 26g.1, an email exchange
which included the licensee's rejection of the offer of settlement, some two days after the offer
was made. This email communication included the statement by licensee: "I have taken the time
to review your correspondence and Stipulation Order and find them to be little better than a
$250.00 shake down attempt by armed thugs, certainly not the work of professionals."
This communication was withdrawn after the undersigned, as counsel for the Board,
pointed out that the document appeared to be a settlement discussion. So there is no evidence the
Board saw or relied upon this document either. (Tr. 358-359).
In short, the Board cannot be held to have been unreasonable for not taking into account a
rejected settlement the adjudicatory Board did not even know existed, that was rejected before
the expert began his work, and where the record is silent about the staff attorney's reasoning for
making the offer.
The second point to be made is that rejected settlement offers are off-limits for any
evidentiary purpose as a matter of state law.
As to administrative proceedings:
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Settlement negotiations in a contested case are confidential, unless all participants
to the negotiation agree to the contrary in writing. Facts disclosed, offers made
and all other aspects of negotiation (except agreements reached) in settlement
negotiations in a contested case are not part of the record.
IDAPA 04.11.01.610.
As to proceedings in the district court:
Evidence of (1) furnishing, offering, or promising to furnish, or (2) accepting,
offering, or promising to accept, a valuable consideration in compromising or
attempting to compromise a claim which was disputed as to either validity or
amount, is not admissible to prove liability for, invalidity of, or amount of the
claim or any other claim. Evidence of conduct or statements made in compromise
negotiations is likewise not admissible. This rule does not require the exclusion of
any evidence otherwise discoverable merely because it is presented in the course
of compromise negotiations. This rule does not require exclusion if the evidence
is offered for another purpose, such as proving bias or prejudice of a witness,
negativing a contention of undue delay, or proving an effort to obstruct a criminal
investigation or prosecution. Compromise negotiations encompass mediation. \
I.R.E. 408.
As can be seen, it is the public policy of this state to not allow a rejected settlement offer
to be used as a sword against a party. In retrospect, it should not have been placed in the record.
The fact that it found its way into the record does not mean the Board was aware of it, and
should not be used to presume Board intent.
D.

The Language Employed by the Board Regarding Discipline.

The court was troubled by two examples of the language used in the conclusions of law.
The court cited Pines v. Idaho State Bd. of Med., 158 Idaho 745, 351 P.3d 1203 (2015), for the
proposition that heated rhetoric and denunciation give the impression of impartiality. The Board
does not argue with this, but does ask this court to consider that the Supreme Court's admonition
did not include a finding as a matter of law of bias or partiality on the part of the Board of
Medicine.
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Discussing the first example cited by the court, in fairness it must be pointed out that it
was preceded by the following paragraph:
The Board begins by noting that the violations were not minor, either as a matter
of law or as a matter of fact. Putting at least two families - the Hoilands and
Badertschers - in legal jeopardy without interviewing them to get the facts is bad
enough, but doing so while ignoring many years of compelling information and
finding reasons to ignore a comer monument that had been in place for well over
a century, based upon significant speculation, is deeply troubling. To then
repudiate the work in writing, without offering to fix the error, compounds the
problem. To then openly malign the client, and file an unrequested report
designed to discredit a following survey made at the client's expense compounds
the matter further.
Findings of Fact, Conclusions of Law, and Order pp.20-21. (R.241-242).
While the words "pandering" and "officious intermeddler" in the following paragraph
may seem harsh, they do describe what appeared to the Board to have happened.
"Judicial rulings, standing alone, do not constitute a valid basis for a claim of bias or
partiality." State v. Hairston, 133 Idaho 496, 508, 988 P.2d 1170, 1182 (1999) ; Greenfield v.
Wurmlinger, 158 Idaho 591349 P.3d 1182 (2015).

As to bias or partiality, the recent case of Bach v. Bagley, 148 Idaho 784, 229 P.3d 1146
(2010), is especially insightful as to the case here, and is extensively quoted.
Bach cites to the syllabus of Liteky v. United States, a U.S. Supreme Court case
interpreting federal judicial recusal statutes, for the proposition that the record in
this matter demonstrates pervasive bias on the part of Judge St. Clair sufficient to
require his recusal. 510 U.S. 540, 114 S.Ct. 1147, 127 L.Ed.2d 474 (1994).
Bach's argument demonstrates a misunderstanding of the holding in Liteky. The
appellant in Liteky argued that his conviction for willful destruction of property
should be reversed because comments made by the judge indicated the judge was
biased. Id at 542, 114 S.Ct. at 1151, 127 L.Ed.2d at 482-83. Specifically, the
appellant alleged that the judge showed animosity toward him by admonishing
him to answer questions as they were posed, reminding him that he was not
making a speech in a political forum, interrupting the closing argument of a codefendant to admonish him to cease the introduction of new facts, and handing
down what was characterized as an excessive sentence. Id at 542-43, 114 S.Ct. at
1151, 127 L.Ed.2d at 482-83. The judge denied a motion for recusal, noting that
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"matters arising from judicial proceedings were not a proper basis for recusal." Id.
at 543, 114 S.Ct. at 1151, 127 L.Ed.2d at 483.
The Liteky Court rejected the appellant's arguments, finding that any hostility that
was displayed toward the defendant was not improper bias or prejudice because it
was not "so extreme as to display clear inability to render fair judgment," but was
merely a normal predisposition that may arise in the course of a case. Id. at 55052, 114 S.Ct. at 1154-56, 127 L.Ed.2d at 487-89. The Court noted:

The judge who presides at a trial may, upon completion of the evidence, be
exceedingly ill disposed towards the defendant, who has been shown to be a
thoroughly reprehensible person. But the judge is not thereby recusable for
his bias or prejudice, since his knowledge and the opinion it produced were
properly and necessarily acquired in the course of the proceedings, and are
indeed sometimes (as in a bench trial) necessary to the completion of the
judge's task.... "Impartiality is not gullibility. Disinterestedness does not mean
child-like innocence. If the judge did not form judgments of the actors in those
court-house dramas called trials, he could never render decisions."
Id. at 550-51, 114 S.Ct. at 1155, 127 L.Ed.2d at 488 (quoting In re JP. Linahan,
Inc., 138 F.2d 650, 654 (2d Cir.1943)). Consequently, unless there is a
demonstration of "pervasive bias" derived either from an extrajudicial source or
facts and events occurring at trial, there is no basis for judicial recusal. Id. at 551,
114 S.Ct. at 1155, 127 L.Ed.2d at 488. The Court went on to find:
It is enough for present purposes to say the following: First, judicial rulings alone
almost never constitute valid basis for a bias or partiality motion .... and can only
in the rarest circumstances evidence the degree of favoritism or antagonism
required .... Almost invariably, they are proper grounds for appeal, not for recusal.
Second, opinions formed by the judge on the basis of facts introduced or events
occurring in the course of the current proceedings, or of prior proceedings, do not
constitute a basis for a bias or partiality motion unless they display a deep seated
favoritism or antagonism that would make fair judgment impossible. Thus,
judicial remarks during the course of a trial that are critical or disapproving
of, or even hostile to, counsel, the parties, or their cases, ordinarily do not
support a bias or partiality challenge .... A judge's ordinary efforts at
courtroom administration-even a stern and short-tempered judge's
ordinary efforts at courtroom administration-remain immune.

Id. at 555-56, 114 S.Ct. at 1157, 127 L.Ed.2d at 490-91. Accordingly, as Liteky
demonstrates, the standard for recusal of a judge, based simply on information
that he has learned in the course of judicial proceedings, is extremely high.
Bach has failed to meet the Liteky standard. Bach provides no other legal
authority on judicial bias, nor does he make any citations to the record that
evidence any specific bias or prejudice by Judge St. Clair. Instead, Bach attacks
Judge St. Clair's findings of fact, his rulings on various motions, and his
performance as trier of fact on equitable issues. One of the few pieces of evidence
that Bach does cite of Judge St. Clair's purported bias is the judge's statement that
he had made a determination on the credibility of the parties based on an advisory
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jury verdict, the evidence presented, and the testimony given by each party. This
is precisely the kind of determination that the Liteky Court notes should be made
in a bench trial and will not serve as sufficient evidence of pervasive bias. Other
than his attack on St. Clair's findings, Bach argues that the entire record reflects
pervasive bias. Bach's other claims against Judge St. Clair simply constitute
borderline-offensive ravings concerning the judge's suspected affiliation with the
Church of Jesus Christ of Latter Day Saints, an affiliation that Judge St. Clair
expressly disaffirmed in his order denying Bach's motion for recusal.
Further, viewing the record as a whole, when Bach presented a meritorious claim,
Judge St. Clair gave him a favorable ruling. Judge St. Clair granted Bach a
preliminary injunction, refused to set aside default against several respondents,
refused to grant summary judgment in favor of the respondents on several issues,
sustained many of Bach's objections during hearings and trial, and refused to
strike Bach's pleadings and issue sanctions against him when there were arguably
ample grounds to do so. If anything, Judge St. Clair should be commended for his
handling of this matter. Given the animosity between the parties, the confusing
nature of Bach's court filings, and the multiplicity of the proceedings, Judge St.
Clair's actions in this matter were exemplary. As evidenced by the thirty-seven
memorandum decisions issued in this case, Judge St. Clair carefully considered
each motion put before him and issued a ruling stating his reasons for granting or
denying those motions. In absence of these decisions, review of this complex case
would be much more difficult. Accordingly, Bach's contentions that all orders not
favorable to him should be overturned because of Judge St. Clair's bias are
without merit, they do not constitute argument or authority sufficient to support
his various assignments of error, and they certainly provide no basis for Judge St.
Clair's disqualification.
148 Idaho at 791-792 (emphasis added).
See also, Idaho Dept. of Health and Welfare v. Doe, 161 Idaho 660, 389 P.3d 946 (2016)
(A judge may not be disqualified for prejudice unless it is shown that the prejudice is directed
against the party and is of such nature and character as would render it improbable that the party
would receive a fair and impartial trial); Roe v. Doe, 142 Idaho 174, 125 P.3d 530 (2015) (To
warrant the disqualification of a judge for alleged bias, the bias must either be based on
information other than what the judge learned from his participation in the case or be of such a
nature and character that it would make it impossible for the litigant to get a fair trial).
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As can be seen from the above cases, information derived from the course of the
proceedings can cause a fact finder to take a dim view of a litigant. Expressing that view in
apportioning discipline is not, in and of itself, grounds for a finding of bias or partiality.
The court has also found that the severity of the punishment indicates retaliation for the
licensee's representation of himself. The court bases this, at least in part, on the paragraph cited
as to lack of contrition and humility.
It is improper for a court to penalize a defendant merely because he or she exercises the
right to put the government to its proof at trial. State v. Kellis, 148 Idaho 812, 229 P.3d 1174
(Ct. App. 2010). However, as the Kellis court also pointed out:
[A] court is not entirely prohibited from considering continued assertions of
innocence as a factor in the sentencing decision. Rather, a court may properly
consider a defendant's refusal to acknowledge guilt when evaluating the
defendant's rehabilitation potential because acknowledgment of guilt is a critical
first step toward rehabilitation. State v. Stevens, 146 Idaho 139, 148, 191 P.3d
217, 226 (2008); State v. Sorrell, 116 Idaho 966, 969, 783 P.2d 305, 308
(Ct.App.1989); State v. Nooner, 114 Idaho 654, 656, 759 P.2d 945, 947
(Ct.App.1988); Lawrence, 112 Idaho at 157, 730 P.2d at 1077. In State v. Brown,
131 Idaho 61, 72-73, 951 P.2d 1288, 1299-1300 (Ct.App.1998), for example, we
considered the following comments made by the district court at sentencing:
Had you admitted your guilt at some point in this Court
proceeding, you had an excellent chance, having acknowledged
responsibility for these acts of having the benefit of the [retained
jurisdiction] program. And you had that opportunity all the way up
to just a few moments ago and you have not taken responsibility
for these acts and you've had repeated opportunities to do so. You
want to maintain your innocence, that's fine. The evidence shows
otherwise. And you have to suffer the consequence.
On appeal, we held that the comments about accepting responsibility were not
improper but, rather, expressed the court's concern that the defendant was not a
good candidate for rehabilitation through the retained jurisdiction program. Id. at
73, 951 P.2d at 1300. The trial court in State v. Murphy, 133 Idaho 489, 494, 988
P.2d 715, 720 (Ct.App.1999), made similar statements:
The court will not grant the defendant probation because of his
lack of recognition of what the evidence shows and because thehe is in need of incarceration which will provide an incentive for
him to admit to the offense, and accept treatment with-on the
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basis of the truthfulness of the charge that was made against him.
And the court declines to retain jurisdiction because for a sex
offender the primary reason for sending one to the Cottonwood
program or retain jurisdiction is to determine the amenability of
probation and the defendant's lack of admission to this offense is
the reason why there's no need to assess his amenability to
probation.
Again, we found those comments were permissible because they addressed
whether the defendant would be receptive to rehabilitative treatment. Id
148 Idaho at 816.
As pointed out in State v. Howry, 127 Idaho 94, 96, 896 P.2d 1002, 1004 (Ct. App. 1995),
"the court is entitled to consider all relevant information regarding the crime, including a
defendant's lack of remorse."
This same concept applies to the civil law. In Idaho State Bar v. Hawkley, 140 Idaho
322, 92 P.3d 1069 (2002), the Idaho Supreme Court was faced with frivolous filings by an
attorney coupled with an unwillingness to accept responsibility. The court stated:
Through oral argument Hawkley has not expressed contrition or an understanding
of the difficulties with his claims. There is nothing to indicate this conduct would
not be repeated. Clearly there is a need for remediation and protection of the
public. Weighed in favor of Hawkley is the fact that during a number of years of
practice he has had no other disciplinary proceedings. To meet the needs of
remediation and protection of the public, balanced against Hawkley's
background, Hawkley is suspended from the practice oflaw ....
127 Idaho at 329.
This is precisely the analysis the Board went through in reaching its decision. As stated
by the Board:
What is striking to the Board is Mr. Erickson's inability or refusal to recognize
the problems he has created, or recognize the flimsy underpinnings upon which he
led his client, the neighbors and the public to the predicament they are now in.
Nor does he seem repentant that he accused the Badertschers of encroaching on
land based upon a complete misunderstanding of the facts. Rather than check out
his belief, something he could have done easily by talking to his own client, he
published what in fact turned out to be a total fiction that the neighbors
intentionally encroached on the Walker land.
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Instead of approaching the matter with contrition and humility, Mr. Erickson has
attempted to brazen it out, trying at every turn to obstruct, delay or otherwise
backhand the matter. Indeed, Mr. Erickson has gone so far as to assert that the
Board's dealing with the chaos he has created is "juvenile" or illegal.
Given that there appears to be a complete lack of remorse, and given that Mr.
Erickson appears unwilling to even acknowledge the depth of his violations, let
alone rectify them, the Board can think of no way to rehabilitate him. Moreover,
while rehabilitation is a laudable goal, the primary duty of the Board is to protect
the public. Fining Mr. Erickson, or putting him on a probationary plan, will not
accomplish that goal. Anything short of firm action will enable Mr. Erickson to
place other clients and the public at risk.
Findings of Fact, Conclusions of Law, and Order pp.21-22. (R.242-243).
As can be seen, the Board took into account the licensee's own statements and actions in
reaching the conclusions it came to. In so doing, the Board was following the rules as set forth
by the courts.
It is possible that the court has taken the phrase "chaos he created" to mean that the

Board was speaking to the difficulties involved in the licensee's self-representation. That was
not what the Board was speaking to. The context immediately preceding the paragraph cited by
the court is as follows:
He appears to have created great turmoil among the neighbors of the Walkers.
The Walkers, to this very day, have nothing to show for the money they paid Mr.
Erickson. Now, some five years after his first work for the Walkers, the matter
still is very much in dispute.
What is striking to the Board is Mr. Erickson's inability or refusal to recognize
the problems he has created, or recognize the flimsy underpinnings upon which he
led his client, the neighbors and the public to the predicament they are now in.
Nor does he seem repentant that he accused the Badertschers of encroaching on
land based upon a complete misunderstanding of the facts. Rather than check out
his belief, something he could have done easily by talking to his own client, he
published what in fact turned out to be a total fiction that the neighbors
intentionally encroached on the Walker land.
·
Findings of Fact, Conclusions of Law, and Order pp.21-22. (R.242-243).
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IV.
CONCLUSION

From the beginning of this case at the administrative level to the last appearance by the
licensee before this court, Mr. Erickson has leveled charges of illegality, corruption, bias, secret
agendas, constitutional violation, etc., against Board. Yet when push came to shove, the Board
painstakingly rendered findings absolving the licensee of approximately half of the counts made
against him, even though he did not defend himself against them. This court has found that the
final findings of actual violations by the Board to be legitimate.
Hence, the conclusion by this court that the board was not fair and impartial and
unprofessional is deeply troubling. Given that it has been now demonstrated that the Board felt
it was acting within the law and indeed following the law as written by the Idaho courts, given
that the issue of bias had not been previously briefed, and given that the document relied upon by
this court regarding the rejected settlement was not before the Board at time of determining
discipline, this court is asked to amend its findings to delete reference to lack of fairness or
impartiality, and lack of professionalism.
Without such an amendment, the licensee will use this court's order as a cudgel, claiming
that any discipline of any kind is illegitimate. This would put the Board in the impossible
position of attempting to remedy violations this court has upheld as proper while simultaneously
being accused of bias.
If, after review of the information in this brief, the court still is of the impression that the

Board was too harsh and abused its discretion, the court can send the case back for
redetermination of discipline. But in fairness to the Board, it is respectfully requested that the
court rethink the finding of lack of impartiality or bias.
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.
Chad R. Erickson
Respondent/Appellant, "Erickson"
vs.

CASE NO. CV 2016-45061

Complainant/ Respondent, "Board"
THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professional Engineers and Professional Land
Surveyors.

Board Docket No. FY 11.11
APPELLANT'S RESPONSE
TO MOTION FOR
AMENDED FINDINGS

Complainant/Respondent, "Board"

TO: THE ABOVE-NAMED COMPLAINANT/RESPONDENT (Board), THEIR
ATTORNEY MICHAEL J. KANE, AND THE CLERK OF THE
ABOVE-ENTITLED COURT;
This Response to Motion For Amended Finding is submitted by Respondent/Appellant (Erickson)
to the District Court of the Second Judicial District of the State of Idaho, in and for the County of
Idaho (Court). See I.R.C.P. 52(b)
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RESPONSES:
1. SUA SPONTE: Contrary to what was presented in the Motion to Amend, three things do
repeatedly appear in the Record: A. Discussion of bias. B. The related $250.00 Stipulation, and
C. Objection to the Board continuing the hearing. To be of assistance, these appearances follow:
BOARD'S DOCUMENTS ON BIAS:
Complaint at R.12:17, R.18:26.d, R19:28 &29 and R.19:26.f.
Preheating Brief at R. 143.
Finding of Fact, R.231 :second paragraph.
ERICKSON'S DOCUMENTS ON BIAS:
Answer, R.52:last paragraph, R.54:5&7, R.58:28.
Affidavit of Board's Prejudice, R.155-185 (Thirty pages!)
Amended Motion to Reconsider & Stay, R.268:4, R.270:9, R.276:4, R.277-278
Notice of Judicial Review, R.302-303
Petition to Stay, R.377:2nd paragraph
Brief for Judicial Review, pages 9-16, page 20:paragraph 5 - page 23 and pages 67-69.
Oral Argument: The entire 30 minutes of Erickson's argument was about the Board's bias.
BOARD'S DOCUMENTS ON THE $250.00 STIPULATION:
Complaint, R.19:26.g
Complainant's Preheating Brief, R.138:line 16.
Exhibit, Ex.26.g.1
Tr. 358-359.
ERICKSON'S DOCUMENTS ON THE $250.00 STIPULATION:
Affidavit of Board's Prejudice at R.158, R.160 and R.184.
Notice of Judicial Review, R. 359.
3rd Corrected Brief for Judicial Review, page 13:last paragraph, page 69:Purpose of the Case.
OBJECTIONS TO BOARD CONTINUING WITH HEARING:
Tr. 33:11-34:12.
Tr. 42:12-43:17.
Tr. 373-375
JUDGE FITZMURICE'S INSTRUCTIONS TO BOARD AT ORAL ARGUMENT (from
notes): "It is the Board's turn to respond. I would like you to speak to three issues:"
a. Speak to the prior relationship of the Expert Witness to the Defendant;
b. Why is the language in the Finding of Fact so strident: It used such words as
"repentant", "heavy handed", "lack ofhumility". Why was Erickson required to show
remorse? I have not seen such language in other administrative proceedings;
c. Address the escalation ofpunishment from $250.00 to removal of license."
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The Board may have ignored the many documents in the Record addressing unconstitutional
behavior to the extent that they really believe "... the issues briefed by the parties did not speak to
any allegation ofpartiality", "no discussion was had as to whether the Board was biased or lacked
partiality" and, "simply put, there is no information before this court upon which to conclude that
the Board was even aware·of the ($250.00 Stipulation)". However, such briefs, discussions and
information are very much present in the Record. In point of fact, it was the Board who first broke
the $250.00 egg and then dumped it into the Complaint. In responding, Erickson has scrambled
this egg throughout the proceedings. This egg and bias so permeate the proceedings that a mistrial
would be the only possible way to unscramble them.
Further, it was not appropriate for the Agency Head to exclude the $250.00 Exhibit 26.g.1 since it
is specifically excepted and allowed in I.R.E. 408: "... this rule does not require exclusion if the
evidence is used for another purpose, such as proving bias or prejudice... "
2. LEARNING CURVE: Even now, the Board persists in ignoring all but their own voices, even
to the exclusion of His Honor. In the Court's Judicial Review Findings we read on page 12, 2nd
paragraph: "Although the Board alleges that he violated the standard of care by "creating great
turmoil among the neighbors", (R. 242), the record shows that property boundaries in the
neighborhood were in dispute before Erickson prepared the survey report in 2010." Yet the Board,
in its subsequent Motion For Amended Findings, again justifies their apparent bias by repeating, on
page 12, this charge from the Finding of Facts, "He appears to have created great turmoil among
the neighbors of the Walkers. The Walkers, to this very day, have nothing to show for the money
they paid Mr. Erickson." Is the term "appears" a clear and convincing finding? But leaving that
aside, what is blocking the Board's audio perception? Is it bias? If the Board was really objective
they would add that "the Walkers have in turn hired three other surveyors, and still have nothing to
show for their money and will not until a judge rules on the SW corner of Section 24 ".
On many other points the Board recycles disfavored reasoning from their Finding of Fact to justify
their Motion to Amend, repeating the words, "pandering", "officious intermeddler", etc. And this
when they have had eight months to cool down. Troubling indeed.
Tuma v. Board ofNursing, 100 Idaho 74,593 P.2d 711, 719-720 (1979) gives us some
enlightenment on passionate language: The words "Immoral", "dishonorable", or "unprofessional"
are but general terms indicating the character of conduct which may be grounds for disciplinary
action ... These words in themselves have no significance in law even to a reasonable certainty and
might seem to authorize the revocation of a license for acts having no reasonable relation to the
underlying purpose of the statute, the protection of the public... " I think the phrase the Courts use
is "these words are unhelpful".
The justifying of antagonism and excessive penalties by comparing Erickson to a felon sex
offender applying for the Cottonwood program, or a felon stealing from a rival, is offensive in the
extreme, and a further example of partiality.
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3. STONEWALLED DISCOVERY: Why does the Board take such a dim view of Erickson when
the Court does not? Could it be that the Board is fired up about magazine articles and not
minimums survey infractions? Granted, except for the e-mails at R. 170-'> l 73, Erickson has not
produced subjective evidence of Freedom of the Press violations or bias, but then he couldn't. He
couldn't because the Board has failed to respond to his discovery request on this point. Erickson
attempted to gain evidence on partiality in the Board's communications with his discovery request
of August 9, 2015 at R.185. (Note: the relaxed evidentiary rules ofIDAPA 04.11.01.052 and I.C.
67-5240 & 5251(1) do not require a formal request.)
4. INVESTIGATION REPORT: As evidenced by altered Exhibit 21.2, which is the cropped 1946
aerial photo, the Board is not above altering and suppressing evidence. In this case the image of
the Stony Point School was removed, apparently because it discredited the Carl Edward's SW
comer of Section 24, but the shape, size and content of the image, though mostly blank, is that of
the Eiger Studio's drum scanned image.
Erickson asked for a copy of the Board's Investigation Report on May 24, 2015 at R. 184.
Disclosure of this investigation would go far in confirming the presence of bias. Why? During the
investigation John Russell stated to Erickson that his instructions on this case were the most
unusual of any case that he had ever investigated. Further, John Russel later informed Erickson
that "Since we last spoke the Board has called me three times threating me that under no
circumstances am I to discuss the case with you".
5. FREEDOM OF THE PRESS: As he stated in the Affidavit of prejudice at R. 155-159, Erickson
claims that the Board's active bias dates from September 2014 when Erickson first opposed the
Board's legislative ambitions to redefine the survey profession, which carried over into a magazine
article and then morphed into this, the Board's disciplinary action.
A significant example of chilling Erickson's right to Freedom of the Press can be found at the
Board's Prehearing Brief, R. 143: "There are other written and published articles that demonstrate
Mr. Erickson has disregard toward authority and other professionals, including the BLM and the
licensees who work for them, as well as engineers, and licensing boards. (underline added)
11

Here is a sample of an Erickson article that the Board in their Prehearing Brief was referring too.
This is the Einstein on Surveying article that ran in The American Surveyor magazine of February,
2013, page 34. It reads in part: "STATE SURVEY BOARDS. Most state boards which regulate
surveyors are heavily dominated by engineers and thus are a repeat of the Cinderella story,
without the happy ending. When I served on a committee to write exam questions I proposed that
court cases (the heart and soul of boundary surveying) be included. The proposal was quashed by,
guess who, an engineer from the board. " (parentheticals and underline in the original)
http://amerisurv.com/emag/2013/vol 10no2/index.html
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How was Erickson received? The Feed Back section of the American Surveyor magazine of April,
2013, page 2 contains four supporting letters. One, from Michael Jackson of Eugene Oregon,
reads: "ERICKSON, BLAKE AND PALLAMARY: Wow, what a great magazine you have. I must
admit, I didn't give your publication the attention I have given others initially, but you have grown
on me, as you have grown. After reading Volume 10 issue 2, I have now elevated your magazine to
the top of my must read list. "Einstein on Surveying" was a great read, my hats off to Chad R.
Erickson for a great article. Chad's lament touched several raw nerves of mine and had me
standing at my desk clapping, bravo... " http://amerisurv.com/emag/2013/voll 0no4/index.html,
page 52
Confirmation of the Board's angst for Erickson's 2013-2016 magazine articles (pending the
outcome of this case, the magazine has suspended my articles) can be seen in the 2nd paragraph of
the second page of the Motion to Amend: "But by finding partiality, the court... allow(s)
the... media to hold out future Board findings as illegitimate... " (underline added)
6. JUST DOING WHAT I'M TOLD: On page 4 of the Motion to Amend, the Board states: " ... it
seems logical that following state rules would not subject a Board to an adverse finding". The
American Bar Association Opinion #142 responds: "A legislature cannot by enacting a statute
render ethical that which is inherently unethical. "
7. CONSEQUENCES: On page 13 of the Motion to Amend we read: "Without such an
amendment, the licensee will use this court's order as a cudgel, claiming that any discipline of any
kind is illegitimate." Continuing from page 2: "But by finding partiality, the court... would allow
the licensee, his supporters, future litigants, and the media to hold out future Board findings as
illegitimate on this and companion cases, and can even be taken as an invitation to bring a civil
rights action. "
When first they sought to stifle Freedom of the Press of a journalist, who had written critical things
of them, what did the Board think would happen? One should first consider the consequences
before one releases a wildcat into the house.
Re-Opening Discovery:
Remanding to a biased adjudicator will not yield a "fair trial before a fair tribunal", so, now that
bias has been found, it is imperative to identify the origin and extent of that bias. However, to
paraphrase counsel, "Simply put, there is a paucity of iriformation before this court upon which to
define the bias". This is because the Board has failed in the past to respond to Erickson's discovery
requests.
Erickson prays that discovery be reopened on the Board's communication and the Investigation
Report. This prayer is justified by the following:
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Woodfield v. Bd. Of Professional Discipline, 905 P. 2d 1047, 1052 - Idaho: Court of Appeals 1995:
"The district court also directed the Board ... to reopen the hearing to develop the record... "
Board of Regents v. Roth 408 U.S. 564, 582 (1972): When a violation ofa First Amendment right
is alleged, the reasons for dismissal... must be examined to see if the reasons given are only a cloak
for activity or attitudes protected by the Constitution ... So the search is to ascertain whether the
stated ground was the real one or only a pretext... (A) careful fact.finding is often necessary to know
whether the given reason for non renewal of a teacher's contract is the real reason or a feigned
one.
Capstar Radio v. Lawrence, 283 P.3d 728 (2012) Id. Supreme Crt: "Furthermore, the fact that the
district court independently investigated facts outside of the record does not disturb this Court
given the context of the inquiry (bias)." (parentheticals added)

Structural Defects Requires Dismissal
State V. Perry, 245 P.3d 961, 974 (2010) Id. Sup. Crt.: "The US. Supreme Court has found that
the following errors constitute structural defects: ... (2) biased trial judge (Tumey V
Ohio) .. .Although there may be other constitutional violations that would so affect the core of the
trial process that they require an automatic reversal, as a general rule, most constitutional
violations will be subject to harmless error analysis. "

I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge.

DATED this 1st day of May, 2017
CHAD R. ERICKSON, pro se

Chad R. Erickson L-7517
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CERTIFICATE OF SERVICE
The undersigned, a resident of Idaho County in the State of Idaho, hereby certifies that on
the 1st day of May, 2017, he caused a true and correct copy of the foregoing document to be
served upon the following as indicated:

Original:
Idaho CountyDistrict Court
320 W. Main
Grangeville, ID 83530
Facsimile:208-983-2376

__x_ US Mail
Facsimile
__ Hand Delivery
Email

Michael J. Kane
Michael Kane & Associates, PLLC
1087 W. River Street, Ste. 100
P.O. Box 2865
Boise, ID 83701-2865

US Mail
Facsimile
__ Hand Delivery
_x_ Email: mkane@ktlaw.net

Mr. Keith Simila, P.E.
Executive Director
_!_ US Mail
Idaho Board of Licensure of Professional
Facsimile
Engineers and Professional Land Surveyo!]__ Hand Delivery
_x_ Email: keith.simila@ipels.idaho.gov
1510 E. Watertower Street, Suite 110
Meridian, ID 83642

Chad R. Erickson
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ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

IN THIS DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
CHAD R. ERICKSON,

)
)
Respondent/Appellant,
)
vs.
)
)
THE IDAHO BOARD OF LICENSURE OF )
PROFESSIONAL ENGINEERS AND
)
PROFESSIONAL LAND SURVEYORS and )
)
KEITH SIMILA, in his capacity as
)
Executive Director of the Idaho Board of
Licensure of Professional Engineers and
)
Professional Land Surveyors,
)
)
Complainants/Respondents.
)
)

Case No. CV 2016-45061
REPLY BRIEF IN SUPPORT
OF MOTION FOR AMENDED
FINDINGS PURSUANT
TO I.R.C.P. 52(b)

_______________

COME NOW the Complainants/Respondents, THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND PROFESSIONAL LAND SURVEYORS ("Board")
and KEITH SIMILA, by and through their attorney of record Michael J. Kane of the firm
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Michael Kane & Associates, PLLC, and hereby provide the court with the following Reply Brief
in support of their Motion for Amended Findings.

I.
INTRODUCTION

As feared, Appellant has used the findings of this court as a springboard to continue his
accusations of misconduct and unconstitutionality against the Board, even to the point of alleging
evidence tampering and witness intimidation (Appellant's Responsive Brief, 14).

And, as

predicted, Appellant, despite the findings of this court that he did indeed violate the statutes and
rules, wants to reopen discovery to investigate his bias claims, and suggests that only a "mistrial"
will suffice.
Appellant has ignored the cases set forth in the Board's initial brief to the effect that
views of a fact finder of a party or the positions taken by a party do not demonstrate bias or
partiality. Appellant does however accuse the Board of "further partiality" by "comparing" him
to a sex offender, since one of the cases (Pines v. Idaho State Bd. of Med., 158 Idaho 745, 351
P .3d 1203 (2015)) dealt with such a person.
In short, the Appellant's continued abuse of the Board proves the Board's point as to why
this court should amend its findings.
II.
ARGUMENT

Bach v. Bagley, 148 Idaho 784, 229 P.3d 1146 (2010) and Liteky v. United States, 510
U.S. 540, 114 S.Ct. 1147, 127 L.Ed.2d 474 (1994) both stand for the proposition that fact finders
- as the people that interact with the parties - are allowed to make judgements without being
disqualified for bias, absent a demonstration of "pervasive bias" derived either from an
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extrajudicial source or facts and events occurring at trial. This court has not found pervasive
bias, and in fact there is not a shred of information in the record, other than Appellant's
accusations, that the article he published in the American Surveyor Magazine - published nearly
two years before the hearing - was the source of the staff investigation or further proceedings.
Appellant has also ignored the case law to the effect that lack of contrition or refusal to
accept responsibility can be used by a fact finder in determining discipline. As pointed out,
when there is nothing to indicate conduct would not be repeated, there is a need for remediation
and protection of the public. Idaho State Bar v. Hawkley, 140 Idaho 322, 92 P.3d 1069 (2002).

If anything, Appellant's latest bliefing demonstrates that Appellant is simply not going to accept
any discipline and will continue to declare victory, despite this court's findings of violations.
Given that, the application of the Hawkley holding is unassailable.
Perhaps most important, Appellant offers nothing to refute the point that the rejected
settlement offer, relied upon by the court, was not in fact before the Board at the time it issued
the findings. This is not in dispute and is a highly critical point in favor of amending the
findings.
The only reference made by Appellant to the matter is to claim that "it was not
appropriate" for the email rejecting the offer (Exhibit 26.g.l) to be excised from the exhibits.
This email, as was demonstrated in the original brief of the Board, was excised because it was
inadmissible as a matter of law. Appellant's citing of Idaho Rule of Evidence 408 is unavailing
for two reasons. First, the Idaho Rules of Evidence do not apply in administrative hearings.
Idaho Code § 67-5251. Second, Appellant misquotes the rule. The rule speaks about rejected
settlement offers potentially being used to show bias or prejudice of a witness, not a fact finder.
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III.
CONCLUSION

In summation, and without belaboring the issue, it is very appropriate for the court to
amend its findings, and Appellant has given the court nothing that questions the points of law
relied upon by the Board.
DATED this

tj-

µ,..,
day of May, 2017.
MICHAEL KANE & ASSOCIATES, PLLC
BY
_
:_
_~
_,__~---MICHAEL J. KANE
Attorneys for Complainants/Respondents

CERTIFICATE OF SERVICE

l/

I HEREBY CERTIFY that on the
~ay of May, 2017, I caused to be served a true
and correct copy of the foregoing document by the method indicated below and addressed to the
following:

Chad Erickson
2165 Woodland Road
Kamiah, ID 83536
[Email: ericksonlandsurvevsr,:V,gmail.com ]

_XX_ U.S. Mail
XX

Email
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF IDAHO
CHAD R. ERICKSON,

)
)
Respondent/Appellant,
)
)
vs.
)
)
THE IDAHO BOARD OF LICENSURE )
OF PROFESSIONAL ENGINEERS and )
PROFESSIONAL LAND SURVEYORS )
and KEITH SIMILA, in his capacity as )
)
Executive Director of the Idaho Board
Of Licensure of Professional Engineers )
And Professional Land Surveyors,
)
)
Complainants/Respondents.
)
)

CASE NO. CV 16-45061
SUBSTITUTED JUDICIAL
REVIEW OPINION

_______________

This Opinion shall substitute for the Court's previous Opinion entered April 19,
2017.
The Idaho Board of Licensure of Professional Engineers and Professional Land
Surveyors, hereinafter referred to as Board, brought disciplinary proceedings against
Chad Erickson, hereinafter referred to as Erickson, for allegedly violating certain
statutes and rules governing the surveying profession. Following a hearing, the Board
found that Erickson was in violation and revoked his license to survey. Erickson
appeals the revocation.
BACKGROUND AND PRIOR PROCEEDINGS
Professional land surveyors are licensed in order to safeguard life, health and
property. J.C.§ 54-1201. The Board is tasked with the administration of the licensure
and other requirements imposed on land surveyors by I.C. Title 54, Chapter 12. J.C.§
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54-1203. The Board also has the power to adopt administrative rules, including rules of

professional responsibility. I.C. § 54-1208(1), IDAPA 10.01.02, Rules of Professional
Responsibility.

The Board's powers also include disciplinary proceedings for alleged violations of
the statutes and rules. I.C.§ 54-1220. Idaho Code§ 54-1220 states that:
(1) Any affected party may prefer charges of fraud, deceit, gross negligence,
incompetence misconduct or violation of any rules promulgated by the board
against any individual licensee ... Repeated acts of negligence may be considered
as a gross act for disciplinary action. Such charges shall be in writing, and shall
be sworn to by the person or persons making them and shall be filed with the
executive director of the board. The executive director of the board shall be
considered an affected party and may be the person making and filing the
charges.
Disciplinary proceedings are governed by Chapter 52, Title 67 of the Idaho Code,
commonly known as the Idaho Administrative Procedure Act. I.C. § 54-1220(3).
The Board received a letter from Mr. and Mrs. Badertscher on February 24, 2011
that the Board termed a complaint against surveyor Erickson. R. 1A, Ex.1.4. The
Board did not deem it a formal complaint, as the letter was not submitted under oath. R.
1A. Nevertheless, the Board determined that the matter should be investigated and

extended the time period to investigate by a May 23, 2011 Order. Id.
A letter under oath from Dorothy Walker complaining about Erickson was
received by the Board on April 8, 2015. Ex. 1.5. She asked the Board to add Erickson
to the list of four other surveyors she had filed a complaint against on September 15,
2014. Id.
After investigation, the Board filed a Complaint against Erickson, signed on
October 28, 2015. R., 3-23. The complaint alleged violations of the Idaho Code and
violations of the Idaho Rules of Professional Conduct for engineers and surveyors.
Erickson was granted an extension of time to file an answer, but was not granted a stay
of the pretrial hearing scheduled for April 11, 2016. R., 101-102. The March 11
Scheduling Order set the hearing for June, 20, 21, and 22, 2016. R.83-84. On March
24, 2016, the Board vacated the pretrial hearing, stating that no motions had been filed.
R. 112. If motions were filed; the Board would consider them without a hearing. Id.

Erickson filed a petition for judicial review of the Board's denial of a stay of the pretrial
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hearing with this District Court on March 31, 2016. R. 115-118. The appeal was
dismissed on June 13, 2016 for lack of subject matter jurisdiction. R. 149-152.
A hearing on Erickson's alleged professional violations was held on June 20, 21,
and 22. The first two days were devoted to examination and cross-examination of the
Board's expert witness and examination of the Board's executive. The morning of the
third day, Erickson presented a motion to dismiss, based on the board's prejudice. T.
373. That motion was denied. T. 379. Erickson then presented a motion to continue

the proceedings. T. 380. The Board denied the motion, but offered to allow Erickson to
submit additional evidence after the hearing. T. 387. Erickson responded by telling the
Board that he needed a break and that he "can't take any more." T. 388. The Board
recessed to allow Erickson and Board's staff attorney to confer and for the Board's
attorney to confer with the Board. T. 390. During that recess, Erickson left the
proceedings. T. 391. He had not presented his case in chief, nor completed his crossexamination of the Board executive. The Board decided to proceed and then concluded
its case by introducing excerpts from Erickson's deposition. T. 419-424.
The Board signed a Findings of Fact, Conclusions of Law and Order on August
17, 2016. R. 222-244. The Board dismissed many of the allegations, but found that
Erickson violated several Idaho Code sections and Administrative rules and the Rules of
Professional Responsibility. R. 241. Stating that the primary duty of the Board is to
protect the public, the Board revoked Erickson's license to survey, saying that anything
other than revocation of license would not accomplish that goal. R. 243.
Erickson has petitioned this court for review of the Board's decision.
STANDARD OF REVIEW
This Court's standard of review is governed by I.C. §67-5279(3) which states:
... the court shall affirm the agency action unless the court finds that the agency's
findings, inferences, conclusions, or decisions are:
(a) in violation of constitutional or statutory provision;
(b) in excess of the statutory authority of the agency;
(c) made upon unlawful procedure;
(d) not supported by the substantial evidence on the record as a whole; or
(e) arbitrary, capricious, or an abuse of discretion.
If the agency action is not affirmed, it shall be set aside, in whole or in part, and
remanded for further proceedings as necessary.
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The Court does not substitute its judgment for that of the Board as to the weight
of the evidence on questions of fact. /. C. § 67-5279(1). The Court will overturn the
Board's decision only if it fails to meet one of the requirements of I .C. § 67-5279(3) and
the decision violates a substantial right of the party. /.C. § 67-5279(4).

RULES OF PROFESSIONAL CONDUCT
The Board found that Erickson violated the standard of care for land surveyors.
This standard is outlined in Idaho Administrative Procedures Act (IDAPA) 10.01 .02.000
et. seq. Applicable provisions of that Code are:

10.01 .02.001.02. Scope. In order to establish and maintain a high standard of
integrity, skills and practice in the professions of engineering and land surveying,
and to safeguard the life, health, property and welfare of the public, the following
Rules of Professional Responsibility, hereinafter referred to as Rules, have been
promulgated in accordance with Section 54-1208, Idaho Code, ...
10.01.02.004. Definitions .... 03. Deceit. To intentionally misrepresent a material
matter, or intentionally omit to disclose a known material matter. (3-29-10) 04.
Incompetence. Failure to meet the standard of care .... 06. Misconduct. A
violation or attempt to violate these rules of professional ...
10.01 .02.005. RESPONSIBILITY TO THE PUBLIC. 01. Primary Obligation. All
Licensees and Certificate Holders shall at all times recognize their primary
obligation is to protect the safety, health and welfare of the public in the
performance of their professional duties. (5-8-09) 02. Standard of Care. Each
Licensee and Certificate Holder shall exercise such care, skill and diligence as
others in that profession ordinarily exercise under like circumstances. (3-29-10).
10.01 .02.007. PUBLIC STATEMENTS. 01. Reports, Statements or Testimony. A
Licensee shall not commit fraud, violate the standard of care, or engage in deceit
or misconduct in professional reports, statements or testimony. He shall, to the
best of his knowledge, include all relevant and pertinent information in such
reports, statements or testimony. (3-29-10)
BOARD'S FINDINGS OF FACT
The Board made the following findings. See R. 229-232. Erickson prepared a
record of survey (Ex. 1.2) for clients Sydney and Dorothy Walker in July, 2010.

In that

survey, Erickson rejected the location of an original stone monument at the southwest
corner of section 24. Evidence in the record shows that the monument location had
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been honored for over 100 years. R. 229. Also in July, 2010, he authored a survey
report explaining his reasons for moving the monument. The Board found that the
reasons were "significantly faulty". R. 230.
The record of survey also failed to note ownership of a parcel of land owned by
the Grangeville Highway District. The report speculated that a fence was moved by
Walker neighbors to take advantage of a prior, incorrect, survey in 1996. Ex. 1.3, p. 11.
There currently is a law suit among the neighbors about the issue.
In 2011, Erickson sent his clients a new report, indicating that his original
conclusions were wrong about the location of the southwest corner of section 24. He
offered to relocate the corner to the correct location if Walkers paid him to do so.
Walkers apparently chose not to re-hire him.
In 2015, Erickson filed another survey report on the same rejection of the location
of the corner. This report referred negatively by name to another surveyor hired by the
Walkers after they discontinued their relationship with Erickson and also referred
negatively to Walkers, although not by name.
The twenty-page Complaint alleged numerous violations of IDAPA rules and the
Idaho Statutes. The Board dismissed Count Three, Five, and Six and parts of the
remaining counts. R., 224-229. The Board found that Erickson violated several Idaho
Code sections and Administrative rules and the Rules of Professional Responsibility.
R., 241.

DISCUSSION
This Court is mindful that its review of the Board's action is limited to the five
items listed in I.C. §67-5279(3). A discussion of the violations found by the board
follows.
A. Count 1 Paragraph 4, signing and sealing reports.
Count 1, Paragraph 4 alleged that the report sent to Walker on December 29,
2011 was not signed, or sealed, nor was it marked as preliminary. The Board found that
this was a violation of I.C.§ 54-1215, which requires that a seal, signature, and date be
placed on all final land surveys and reports when presented to the client or any public or
governmental agency. If the document is not a final, it must be marked as preliminary or
draft.
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Although it is not clear, Erickson seems to argue that because the report was not
signed or sealed, it was not final. Idaho Code§ 54-1215 requires a work product of a
surveyor which is given to a client must be either signed and sealed or it must be
marked as preliminary or draft. Erickson did neither on this particular report.
Exhibit 35, a record of survey dated 7/27/10 was signed and sealed. Exhibit 36,
a record of survey dated 8/17/11 was signed, but not sealed. Exhibit 37 and 38, both
survey reports dated 2/13/15 are signed and sealed, and were recorded. The evidence
shows that Erickson was careless about signing and sealing his reports and that the
record of survey referred to in the Board's Findings was not signed, sealed, or marked
as preliminary.
B. & H. Count 1 Paragraph 5 and Count 4, Paragraph 24.b., failure to note Grangeville
Highway District property and overstating Walker's acreage.
Count 1 Paragraph 5 and Count 4, Paragraph 24.b. allege that the Record of
Survey, Ex. 1.2, fails to note the property owned by Grangeville Highway District and
overstates the amount of land owned by his client. This, the Board expert testified,
represented that Walker's acreage list on the Record of Survey includes that owned by
Grangeville Highway District. T. 48. The Board found those errors to be gross
negligence, incompetence (failure to abide by standard of care) and misconduct. R.

233.
Erickson argues in his appellant brief that the purpose of the Record of Survey is
noted on the survey as "A Dependent Resurvey of the Exteriors and Subdivisions of
Section 24, T30N, R3E" and in accordance with the BLM Manual, the call for section
subdivision is a call for the U.S. Rectangular Survey System, not a call for a metes and
bounds description. The Grangeville Highway District property is defined by a metes
and bounds description, and wouldn't be included. Besides, Erickson says, there is no
rule or statute that requires a Record of Survey to show property ownership. He also
correctly points out that the Board dismissed the issue under a different count because
they determined that there was no evidence that the welfare of the public was harmed
by the omission. R. 225.
The Board's expert testified that it was a violation of a standard of care. The
standard of care was defined by a Board member and the Board's expert as "what
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another professional practicing in that area, in the same circumstances would do." T.
121, IDAPA 10.01.02.005.04.

It is fairly debatable that the omission of the identity of the Grangeville Highway
District property can be called grossly negligent or incompetence. Gross negligence is
defined in I.C.§ 54-1220 as repeated acts of negligence. There is no evidence that
shows that Erickson repeatedly failed to identify property ownership on records of
surveys for other clients. Also, to prove negligence, the Board must show that a party
was damaged. There is no evidence that either Walker or Grangeville Highway District
was damaged, as the Board found. T. 201, R. 225. Regardless, there is evidence in
the record that the omission of the identity of a landowner in a record of survey is a
violation of the standard of care.
C. & F. & H. Count 1 Paragraph 5, Count 2 Paragraph 9.a., and Count 4 Paragraph
24.a, accusation that neighbors encroached on Walker's property.
Count 1 Paragraph 5 alleges that Erickson accused neighbors of capitalizing on
an erroneous survey to encroach on Walker's land without interviewing the neighbors.
The Board found that this was gross negligence, incompetence and misconduct. R.
235. Count 2 Paragraph 9.a. is essentially the same, that Erickson adversely affected

the welfare of the public by not inquiring into the history of the fence.
Erickson correctly argues that the Board investigator/expert did not do so either.
Substantial evidence in the record shows that Erickson did accuse Walker's
neighbors on the west boundary of the NW ¼ of Section 24 (the Badertschers) of
building a fence that encroached on Walker's property, based on a 1996 survey done by
Edwards. Ex. 1.3, p. 11. The record also shows that the fence in question was built by
a Walker family predecessor prior to the 1996 survey. Ex. 1.4, p. 2-3. The record also
shows that there was litigation regarding the property lines in the neighborhood, but the
record also shows that the litigation was in place before Walker sent her complaint
about Erickson. Ex. 1.5, p. 4. The record also shows that Walker's letter of complaint
asked his name be added to a list of 4 other surveyors, all of whom apparently had
been involved in the controversy at one time. Ex. 1.5.
D. Count 1 Paragraph 7.a, 7.b and 7.c, failure to file property corners.
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Count 1 Paragraph 7.a, 7.b, and 7.c alleges that Erickson did not file corner
records as to three separate corners, as required by I.C.§ 55-1604. Erickson argues
that he did not use one of the corners as a control, so no record was necessary. As for
the other two corners, he alleges that a corner record does not have to be filed where a
known position was adopted from a previous credible record. In his deposition, he
stated he did not file corner records because he did not set a monument. T. 423.
The Board found that there was no rebutting evidence and sustained the
allegations. There is substantial evidence in the record to show that Erickson
reestablished corners that were used as a control in his survey and did not file a corner
record for any.
E. Count 1 paragraph 8.a., failure to evidence prior corner records.
Count 1 Paragraph 8.a alleges that Erickson did not evidence prior corner
records as to the NW corner, north¼ corner, and west¼ corner of Section 24, and NE
corner of Section 25 on his record of survey. This, the Board, alleges, is a violation of
I.C. §55-1906(2).
Erickson argues in his brief that Ex. 1.2, his 2010 record of survey incorporates
those corners by reference and that there are no requirements that corner records
cannot be incorporated by reference. He cites to admitted exhibits that confirm his
argument that the corners were incorporated by reference.
G. Count 2 Paragraphs 9.c and 10.a, rejection of original stone.
Count 2 Paragraphs 9.c and 10.a allege that Erickson engaged in insufficient
investigation before unreasonably rejecting an original stone on the SW corner of
Walker land and a later monument. The Board expert asserted that Erickson should
have followed the BLM Manual and the standard of care and honored the original stone
monument. T. 151. The Board also found that Erickson admitted to his client that his
2010 survey report rejecting the original monument was in error but made no effort to
correct the error. R. 240.
Erickson argues that the 2009 BLM standard is to use the best available
evidence, reconciling all the evidence, and points out that the Board's expert testified
that just because a surveyor thinks a stone is the original stone doesn't mean it is. T.
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268. Erickson states that in accordance with the BLM manual, he conducted interviews,
used prior surveys, plans and deeds to form his opinion.
In accordance with the standard of review, the Court finds that there is
substantial evidence in the record to support the Board's findings.
Review of Board's Findings under I.C.§ 67-5279(3)
(a) violation of constitutional or statutory provision. This Court determines that
there was no constitutional or statutory violation. Erickson devoted most of oral
argument to his assertion that this action was brought in retribution for a 2014 article he
wrote and was published in The American Surveyor magazine. R. 167-169. The article
was critical of proposed legislation by the Board to change the definition of a
professional land surveyor. Erickson argued that to revoke his license because of an
article he wrote is a violation of his freedom of speech. The Court finds that the Board
based their decision on the evidence presented to them. There was no evidence that
the revocation of his license was based on the article he wrote.
Erickson also argues that he was denied procedural due process because he
was not given the opportunity to present his case. The record shows that on the third
day of the hearing, Erickson left the hearing, saying, "Frankly, I can't take any more. I
need a break." T. 388. In a motion for continuance filed after the hearing, he stated,
"... due to my age and about three hours of sleep each of the last three nights I was
neither physically nor mentally able to participate in this third day of hearing." R. 365.
Erickson was offer a continuance prior to the scheduled hearing dates, but he
declined. R. 384, Ex. 53. The hearing was scheduled in March and notice was given
that it was a three day hearing. He had time to prepare for the hearing, assess his
ability to represent himself, and find lodging.
Throughout this proceeding, Erickson has alleged the Board is bias against him
because of the article he wrote and the fact that a member of the board served as the
board's expert witness in the hearing. He cites Caperton v. AT Massey Coal, 129 S.Ct.
2252 (2009) to show that it is not necessary to prove bias, but it can be found if there is
an unacceptably high risk that such is the case. Caperton found bias because the CEO
of the coal company before the Judge helped that Judge get elected. The Court found
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that the Judge had a personal stake in the matter. Erickson has not shown that the
Board's expert or any Board member had a personal stake in this matter.
John Elle, a member of the Board served as investigator and expert witness in
this matter. This is allowed by the Idaho Administrative Procedure Act, as long as he did
not participate in the Board's decision. See /DAPA 04.11.01.420.01. Erickson has
made no showing that Elle participated in the decision.
The member of the board that wrote an email critical of Erickson recused himself
from the hearing and decision making process. T. 28.
A review of the transcript of the proceedings and the agency record shows that
there were no other violations of constitutional or statutory provisions. The Board
considered his motions, even though they were untimely. When Erickson challenged
evidence at the hearing as an item that was not in the complaint, the board offered to
keep the record open so that he could respond to the new complaint. T. 387. Although it
was unfortunate that Erickson chose to not complete the scheduled third day of the
hearing, it was his choice. And, although the fact that the Board acted as the finders of
fact has an inference of partiality, they are authorized by law to do so and Erickson has
presented no evidence that they didn't abide by the law in making their determinations
of violations of duty .
.(Q}. in excess of the statutory authority of the agency. The Court also finds that
Board did not violate their authority. They are charged with the administration of the
provisions of the law pertaining to surveyors. J.C.§ 54-1203.
(c) made upon unlawful procedure. Erickson alleges that the Board unlawfully
continued the hearing on June 22 after he left. The Court concluded above that he was
afforded due process during the proceeding and that it was his choice to leave.
(d) substantial evidence on the record as a whole. There is substantial evidence
in the record as a whole that Erickson violated various statutory surveying requirements
and that he violated the standard of care for surveyors by omitting reference to
Grangeville Highway District property on the Record of Survey, by accusing the
neighbors of capitalizing on an erroneous survey to encroach on the neighbor's land,
and by rejecting an original monument.
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(e) abuse of discretion. Discretionary decisions of an agency shall be affirmed if
the agency (1) perceived the issue in question as discretionary, (2) acted within the
outer limits of its discretion and consistently with the legal standards applicable to the
available choices, and (3) reached its own decision through an exercise of reason.
Idaho Ground Water Assoc. v. ldahoDep'tofWaterRes., 160 Idaho 119,126,369 P.3d
897, 904 (2016), reh'g denied (May 9, 2016). Idaho Code§ 54-1220(4) allows the
Board to impose administrative penalties including a fine, admonishment or a
reprimand, or suspension of the license.
Clearly, the Board has the ability to suspend Erickson's license. However, the
right to practice one's profession is a recognized valuable property right, protected by
due process rights. Ater v. Idaho Bureau of Occupational Licenses, 144 Idaho 281,
285-6, 160 P.3d 438, 442-3 (2007). Due process includes a fair and impartial tribunal.
Pines v. Idaho State Bd. of Med., 158 Idaho 745, 757, 351 P.3d 1203, 1215 (2015),
citation omitted.
As indicated herein, this Court has upheld the findings of the Board with
reference to violations. However, the Court is troubled by the determinations made by
the Board concerning sanctions impose for such violations. This concern is especially
evident based upon the language of the Board's opinion, the fact the Board's main
witness was a member of the Board, and a Board member recused himself from
participation in the decision. While those acts are within the purview of the Board they
are troubling.
This Court finds that the Board did not reach its decision to suspend Erickson's
license through an exercise of reason. The severity of Erickson's violations does not
warrant the punishment of revocation of his license and constituted abuse of discretion.
First, many of the violations cited by the Board, while they are violations, are not
of major magnitude. This Court is not convinced by the evidence that violations such as
the failure to file corner records, are gross negligence that harms life, health, and
property. Gross negligence is defined as repeated acts of negligence. J.C.§ 54-1220.
The Board has not produced any evidence that Erickson made such mistakes on work
done for other clients. The Board expert testified that there is no evidence that either
Walker or Grangeville Highway District was damaged by his failure to identify the
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Grangeville Highway District property on his record of survey. T. 201, R. 225. Although
Erickson did not technically follow I.C.§ 55-1906(2) by showing the instrument numbers
of the most current corner records, he did provide a reference to where those numbers
could be found. It is a stretch to find that providing a reference to a number rather than
the actual number is a threat to life, health, and property.
Although the Board alleges that he violated the standard of care by "creating
great turmoil among the neighbors", (R. 242), the record shows that property
boundaries in the neighborhood were in dispute before Erickson prepared the survey
report in 2010.
Second, the record shows that on May 22, 2015, the attorney for the Board staff
offered to settle this matter for a $250 administrative penalty. R. 438. The record is not
clear whether the Board was aware of the offer of settlement or the rejection of the
same by Erickson. Clearly the offer has become a part of the record, notwithstanding
its lack of admissibility. However, the fact that the allegations escalated from warranting
a de minimus fine to revocation of a license is an indication that the attorney for the
professional staff determined prior to hearing that the initial violations did not warrant
anything other than a de minimus penalty. The fact that the Board imposed the most
serious sanction based on similar facts available to the staff's counsel brings into play
whether the Board exercised reason in its decision to revoke Erickson's license.
Finally, the language used in the Findings of the Fact as to sanctions does not
indicate that the Board exercised reasoned judgment based upon substantial evidence
on the issue of punishment. In a similar matter involving the revocation of a medical
license, the Idaho Supreme Court wrote:
The language employed in the Board Findings is of concern in this regard. The
Board denounced the hearing officer, having concluded that he "immeasurably
failed to comprehend the principal issues in this case." The Board then
proceeded to passionately rail against Pines' conduct saying, among other
things, "Dr. Pines' egregious conduct was so corrupt and degenerate as to shock
the conscience .... " While it is true that Pines conducted himself in a reprehensible
manner, taking advantage of young men with troubled pasts, a tribunal does not
give the impression of impartiality when it employs heated rhetoric and
denunciations. Rather than playing to an audience, the job of the impartial
tribunal is to deal with the facts and issues at hand in a professional manner.
Pines v. Idaho State Bd. of Med., 158 Idaho 745,757,351 P.3d 1203, 1215 (2015)
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Similarly, the Idaho Board of Licensure of Professional Engineers and
Professional Land Surveyors wrote in their Findings:
In short, Mr. Erickson went from a hired surveyor relied on by the client and with
a responsibility to the public, to a surveyor apparently pandering for additional
work at the client's expense, to a spiteful officious intermeddler ....
Instead of approaching the matter with contrition and humility, Mr. Erickson has
attempted to brazen it out, trying at every turn to obstruct, delay or otherwise
backhand the matter. Indeed, Mr. Erickson has gone so far as to assert that the
Board's dealing with the chaos he has created is 'juvenile' or illegal.

R. 242.
The Court recognizes that Erickson represented himself and did present many
challenges to the board during these proceedings. The severity of his punishment
indicates to the Court that the Board did not exercise reasoned and professional
judgment based upon the record before it.
The revocation of Erickson's license is unreasonable based on the facts of the
case and does not appear to be the product of reasoned judgment or supported by the
record. The Order of the Board revoking the license of Mr. Erickson is reversed and the
matter is remanded to the Board for further proceedings consistent with this opinion,
including redeterminatio of discipline.
DATED this / /

day of May, 2017.
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Associates, PLLC, and hereby waives oral argument on its pending Motionfor.Amenrkd1::£.u.ti.ng,

Pursuant lo lR.CP. 52(b).
The Board filed said Motion on April 27, 2017. The matter has been

on~ud
Q ----['VIII
--:-,'._-----·-

parties and may be deemed submitted. The last day to appeal the court's order is May,

_-i,

I. 2(J 17.

This court has jurisdiction to rule upon the motion to amend :findings after the filing or ,11~•
appeal. IAR 13(b)(3). However. the Board would much prefer not to have to file

,111

appc,il

when there is a pending motion before the court. Hence, in order to expedite matters, the lkiard
hereby waives any request for oral argument, and requ,ests this court to issue an order on llw
Board's motion without further proceedings.

/4 /·'t.

DATED this _ _&;_day ofMay, 2017.
MICHAEL KANE & ASSOCIATES, PU.(.'
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MICHAELJ.KA
Attorneys for Complainants/Respondents
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IDAHO COUNTY DISTRICT COURT
FILED
/1
AY Jl>O O CLOCK .fl._ .M .

MAY 3 O2017

Chad R. Erickson L-7157
Erickson Land Surveys
2165 Woodland Road
Kamiah, Idaho 83536
Telephone No. (208) 935-2376,
(928) 575-5710 (cell)
ericksonlandsurveys@gmail.com
Pro Se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.
Chad R. Erickson
Respondent/Appellant, "Erickson"
vs.

CASE NO. CV 2016-45061

Complainant/ Respondent, "Board"
THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professional Engineers and Professional Land
Surveyors.

Board Docket No. FY 11.11
PETITION FOR
WRIT OF MANDATE

Complainant/Respondent, "Board"

TO: THE ABOVE-NAMED COMPLAINANT/RESPONDENT (Board), THEIR
ATTORNEY MICHAEL J. KANE, AND THE CLERK OF THE
ABOVE-ENTITLED COURT;
This Petition for Writ of Mandate is ,submitted by Respondent/Appellant (Erickson) to the District
Court of the Second Judicial District of the State of Idaho, in and for the County of Idaho (Court)
pursuant to Idaho Code 67-5254(2) and I.R.C.P. 62(c) & (g).
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ARGUMENT

FIRST ISSUE - RENEWAL OF SURVEY LICENSE
The Substituted Judicial Review Opinion of May 11, 2017 concludes: "The revocation of

Erickson's license is unreasonable based on the facts of the case and does not appear to be the
product of reasoned judgment or supported by the record. The Order of the Board revoking the
license of Mr. Erickson is reversed and the matter is remanded to the Board for further
proceedings consistent with this opinion, including redetermination of discipline."

On May 19th of this year, as set forth in Attachment "A", Erickson queried the Board about
renewing his survey license. The last day to do so is May 31, 2017 (see Attachment "B") after
which Erickson will be prohibited from practicing his profession (see Attachment "C"). Since the
end of April this year, the Board has stonewalled Erickson's efforts to renew his license. In fact the
Board has contravened Idaho Code 54-1216: ".. .It shall be the duty of the board to notify every

person licensed... under this chapter of the date of the expiration of said license ... and the amount of
the fee that shall be required for its renewal. Such notice shall be mailed to the last known address
of the licensee ... at least one month in advance of the date of the expiration of said license ... "
Erickson has not received this written notice nor does the on-line registration function. (The
on-line registration does not function because the Board's roster shows Erickson's license to be
revoked, see Attachment "D").

The Board's failure to provide Erickson the opportunity to renew his license is contrary to this
Court's conclusions in the Order re: Stay of December 20, 2016 and the Substituted Judicial
Review Opinion of May 11, 2017, as quoted above.

The Board's failure to subjugate its prerogatives to the opinions and decision of this District Court,
acting as an Appellate Court, is contrary to case law found in H & V. Engineering v. Bd. of Pro.
Engineers, 747 P.2d 55, 57 (Idaho 1987). The Board has not yet the jurisdiction or justification to
assert or advertise their findings and order as final as they did in Attachment "E" (to be discussed
later).
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SECOND ISSUE - BOARD'S PUBLIC ANNOUNCEMENTS OF REVOCATION:
In the latest News Bulletin published by the Board, #58, Fall-Winter 2016, the Board announced
that Erickson's license was revoked (see Attachment "E"). Also, approximately four days into the
28 day appeal period, Letters were distributed by the Board announcing that Erickson's license
was revoked (see Attachment "H").

Erickson filed his Notice of Judicial Review on October 11, 2016, before the end of the appeal
period. The Board was aware that orders and decisions are not effective until the end of appeals,
this can be seen in their Council's response to Erickson's request to renew his license (see
Attachment "A"): "The (District Court's) decision becomes effective in 42 days unless there is an
appeal."

THIRD ISSUE - ENROLLMENT IN BOARD'S ROSTER:
For the same reason that the Revocation announcements were premature, so was the listing of
Erickson's license in the Board's roster as "Revoked". (see Attachment "D")

PRAYER FOR RELIEF:
I.R.C.P. 62(g)(2) provides this court with the power to "issue an order to preserve the status Quo
or the effectiveness of the judgment to be entered." Subsequently, Erickson prays this court to

issue an order directing the Board to ensure the effectiveness of its Opinion by:
1. Until the proceedings are complete, a mandate preserving the status of Erickson as a licensed
Land Surveyor, including the renewing of his license.
2. A mandate that the Board annotate their next Board Newsletter with the same revocation
announcement, as appeared in issue #58, with the word "REVERSED" superimposed over the
announcement, similar to what can be seen on Attachment "F". This is time critical since the next
issue is imminently due.
3. A mandate that the Board immediately correct their roster to show Erickson's Land Survey
license #7157 as active.
4. A mandate that the letters discussed in Attachment "H" be followed up with letters explaining
that the Board's order has been reversed and Erickson's license is active.

Of course the status is provisional, subject to final decisions and orders prevailing at the end of the
appeal process, but in the meantime, Erickson's license is still active.
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STATUTE, RULE & PRECEDENT:
Idaho Code 67-5254(2)
I.R.C.P. 62(c) & (g)
Idaho Code 54-1216

H & V. Engineering v. Bd. of Pro. Engineers, 747 P.2d 55, 57 (Idaho 1987)

INDEX OF ATTACHMENTS
A. Page 6 & 7. E-mails between Erickson and the Board concerning license renewal.
B. Page 8. Erickson's current license showing that the last day to renew is May 31, 2017.
C. Page 9. "Prohibited from practicing."
D. Page 10. Roster search of May 29, 2017 shows that Erickson's license is revoked.
E. Page 11 & 12. Board News Bulletin #58, pages 1 and 32 of that Bulletin, publicly announced
the revocation of Erickson's license and directed the readers where to go to read the Board's
"heated rhetoric and denunciations".
F. Page 13. This is a repeat of page 32 of News Bulletin #58 with a "REVERSED" stamp.
G. Page 14. A copy of a check for $100.00 for license renewal that was included with this service
to the Board.
H. Page 15 & 16. Minutes of Board meeting of September, 19, 2016, shows that four days into a
28 day appeal period, letters were distributed announcing the revocation of Erickson's license.

I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge.

DATED this 30th day of May, 2017
CHAD R. ERICKSON, pro se

Chad R. Erickson L-7157
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CERTIFICATE OF SERVICE
The undersigned, a resident of Idaho County in the State of Idaho, hereby certifies that on
the 30th day of May, 2017, he caused a true and correct copy of the foregoing document to be
served upon the following as indicated:

Original:
Idaho CountyDistrict Court
320 W. Main
Grangeville, ID 83530
Facsimile :208-983-2376

US Mail
Facsimile
__x_ Hand Delivery
Email

Michael J. Kane
Michael Kane & Associates, PLLC
1087 W. River Street, Ste. 100
P.O. Box 2865
Boise, ID 83701-2865

US Mail
Facsimile
__ Hand Delivery
_x_ Email: mkane@ktlaw.net

Mr. Keith Simila, P.E.
Executive Director
_!__ US Mail
Idaho Board of Licensure of Professional
Facsimile
Engineers and Professional Land SurveyoI§.__ Hand Delivery
_x_ Email: keith.simila@ipels.idaho.gov
1510 E. Watertower Street, Suite 110
Meridian, ID 83642

Chad R. Erickson
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5/27/2017

M

Gmail

Gmail - Renewal of Survey License 7157~

ATTACHMENT

"A·'7

Chad Erickson <ericksonlandsurveys@gmail.com>

r----------------YeII ow highlights are added.

I

Renewal of Survey License 7157
4 messages
Chad Erickson <ericksonlandsuiveys@gmail.com>

Wed, May 17, 2017 at 12:38 PM

To: Keith Simila <keith.simila@ipels.idaho.gov>, "Michael J. Kane" <mkane@ktlaw.net>

Just got back from out of town and see that the District Court has rendered an
Amended Decision, a reversal and remand. Will it now be possible to renew my
license? Of course subject to future decisions and appeals.
Mike Kane <mkane@ktlaw.net>
Thu, May 18, 2017 at 11:43 AM
To: Chad Erickson <ericksonlandsuiveys@gmail.com>, Keith Simila <keith.simila@ipels .idaho.gov>

The decision becomes effective in 42 days unless there is an appeal. Are you going to appea l?

Michael J. Kane
Michael Kane & Associates, PLLC
Phone: #(208) 342-4545
Fax: #(208) 342-2323
This communication , including any attachment, contains information that may be confidential and/or privileged , and is intended solely for the entity or
individual to whom it is addressed . If you are not the intended recipient, you should delete this message and are hereby notified that any disclosure,
copying, or distribution of this message is strictly prohibited . If you receive this email in error, please contact th e sender immediately either by return
email or at #(208) 342-4545.

From: Chad Erickson [mailto: ericksonlandsuiveys@gmail.com]

Sent: Wednesday, May 17, 2017 1:39 PM
To: Keith Simila; Mike Kane

Subject: Renewal of Survey License 7157

Just got back from out of town and see that the District Court has
rendered an Amended Decision, a reversal and remand. Will it
now be possible to renew my license? Of course subject to future
decisions and appeals.
Thu, May 18, 2017 at 1:35 PM

Chad Erickson <ericksonlandsuiveys@gmail.com>
To: Mike Kane <mkane@ktlaw.net>
Cc: Keith Simila <keith.simila@ipels.idaho.gov>

No decision is final until the appeals are over. Its called due process. Therefore you r
revocation of my license still is not final and I still have my license and it is due for
renewal. Lets get it renewed. WRIT OF MANDATE s of 1s
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Gm ail - Renewal of Survey License 7157,-._

Are you going to appeal?
[Quoted text hidden]

Fri, May 19, 2017 at 7:47 AM

Mike Kane <mkane@ktlaw.net>
To: Chad Erickson <ericksonlandsurveys@gmail.com>
Cc: Keith Simila <keith.simila@ipels.idaho.gov>

Hey guy, I j ust w ant t o know if you are going to appea l. If you are not, w e can st art t he process of renew al ea rly. Ca n
you give me a simple yes or no answ er?

I'm not filing an appeal, but th ere will be a new sentenci ng hea ri ng sin ce th e cou rt upheld t he vi olations. You might
consider how you intend t o proceed at t he resente ncing hearing.

Michael J . Kane
Michael Kane & Associates, PLLC
Phone: #(208) 342-4545
Fax: #(208) 342-2323
This communication, in cluding any attachment, contains information th at may be con fidential and/or privileged, and is intended solely for the entity or
in dividual to wh om it is addressed . If you are not th e in tended recipie nt, you should delete this message and are hereby notified that any disd osure,
co pying, or distribution of this message is strictly prohibited . If you receive this email in error, please contact the sender immed iately eith er by return
email or at #(208) 34 2-4545.

From: Chad Erickson [mailto: ericksonlandsurveys@gmail.com]

Sent: Thursday, May 18, 2017 2:35 PM
To: Mike Kane
Cc: Keith Simila
Subject: Re: Renewal of Survey License 7157
[Quoted text hidden]
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ATTACHMENT "B"

Idaho Board of Licensure of Professional Engineers and
Professional Land Surveyors License/Certification Renewal
I

Yellow highlights are added.

Your license is current. You can renew your license beginning April 19, 2017.

Receipt
Your license/certificate has; been successfully renewed. The updated information should be reflected on the w-ebsite within 5
business days.

Print this pa2c for your records.

Update Add1·ess (https ://www.acccssidaho.org/ipcls/contact/cdit)

jl
1

BOARD OF PROFESSIONAL ENGINEERS
AND PROFESSIONAL LAND SURVEYORS
1510 E.Watertower St.,Ste 110, Meridian, Idaho 83642

IiiC:

I!!
I!!

"Cl

CHAD R. ERIC KSON

·s

I!!
~
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"Cl

·;;;
0.

-...
.g

~
~

el

Qua lified in

LS

C"

fflC:

eJ

::J
0

!!!
::,

-"'
C:
Cl

Erickson Land Surveys
2165 WOODLAND RD .
KAMIAH, ID 83536-5205

[14/01/1993
L- 7157

ha:o1ing completed licl:n sure requirements is authorized to
practice PROFESSIONAL LANO SURVEYING in accordance
w ith Idaho law .

l7i

Ex pires: 05 / 31 / 2017

Your carcJ statement will indicate a charge from 'Idaho Gov State ofID' for this transaction.

License Numben
1,..7 157

Order Id:
7531628
OrdcrDalc1
04/26/2015
Card used •
VISA xx.xx xx.xx xxxx 8 3 81
Paid to:
Tdaho Gov State ofID
Renewd.l Fee :
$100.00

Purchase throue;h Idaho.¥OV {bttps:!/www.acussidsho.nrg/pricing.hlml)price(https:!/www.»ccessidaho.org/pricing.btml)
$105.50

I

CoA1
Exempt
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https-Jtwww .accessidaho.org/ipels/paymenVreceipt?token=86aa117d-623b-44cS-8885-269450891966
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ATTACHMENT "C"

!Yellow highlighting is added.I

NOTICE OF RENEWAL OF LICENSE
Professional Land Surveyors
According fo our recoras, your license expires on May 31, 2013. Licenses are renewable biennially. The
submittal of this completed renewal form and the fee will keep your license in good standing through the
next renewal peric,d ..··.·..;

The law provides that a Professional Land Surveyor whose license is not in good standing is prohibited from
practicing. For more information, you are referred to Idaho Code 54-1216 which can be found at
http://www.ipels.idaho.gov.
L---- - - - - - - - - - - - - - : :.-=·--- - - - - - --BE:t.td=ffi--BF-PRefESSleNAti:OO·I MI-~~ ---'
AND PROFESSIONAL LAND SURVEYORS
Executive Director
BOARD OF PROFESSIONAL ENGINEERS
ANO PROFESSIONAL LAND SURVEYORS
,
151 O E. Watertower St, Ste. 11 o, Meridian, Idaho 83642 .-

No receipt will be issued. Your cancelled check or
money order receipt will be your receipt for payment
of the renewal fee. Checks stioidd be made
payable to the Idaho Board of PE and PLS.
Payment may be made in cash if paid personally at
the Board office. The expiration date shown at left
wilf be activated upon receipt of completed renewal
form and fee.

Qualified in

CHAD R. ERICKSON

2165 WOODLAND RD.

LS
4/1/1993
R
L-7157

KAMIAH, ID 83536

DETACH POCKET CARD FOR YOUR
RECORDS

having completed licensure requirements is authorized to practice
PROFESSIONAL LANO SURVEYING in accordance with Idaho law.
. . : Expir_es: May 31, 2015

:

.-~ ·.. . '-·

Rtin~'wai 'iemittande

or personally

NOTE:
postmarked
delivered later than the last day of the month in which you
were born will be considered delinquent and subject to late penalties of 20% per month or portion thereof.
PLEASE RETURN BOT.TOM PORTION WITH YOUR REMITTANCE PAYABLE TO THE IDAHO BOARD OF PE &
LS. AN ORIGINAL SIGNATURE IS REQUIRED. NO PHOTOCOPJES WILL BE ACCEPTED.
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5/29/2017

Roster Se~· h Results - Idaho Board of Professional Engineers and ~

ssional Land Surveyors

\"lrtt1:~.l/ipe)s.idaho.gov/rostersearchbylicensen ... i1ber.cfm/

I ATTACHMENT "D"
!Yellow highlights are added.I
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~ rch

Next Board Meeting:
Reg Meeting, June 6-8, 2017 in Coeur d'Alene,
ID in conj with ISPE Cont (8-9 Jtlm!)da

Home

Roster Search Results

Appli cations

License/Certificate Number
Legend

Database Last Modifi ed - 05 / 29/20 17

Law and Rules
DISCLAIMER
The State of Idaho Professional Engineers and Land Surveyors Search, as
presented, is made available on the State of Idaho website as a public
service. The database used for this inquiry i s updated on a regular basis,
but might not contain all current information.
License number prefix:

Conti nuing
Professional
Development
Complaint
Guidelines

"P-" = Professional Engineer License
"L-" = Prof essional Land Surveyor License
"PL-" = Professional Engineer and Professional Land Surveyor
Combo License
··c-· = Business Entity Certificate of Authorization
"E-" = Engineer Intern Certification
"S·" = Surveyor Intern Certification

Publications
Roster Download
Comer Record

Business Entity
El - Engineer Intern
LS - Professional Land Surveyor
PE - Professional Engineer
LSI - land Surveyor Intern

r' ~ PE/LS - Combined License

Discipline Legend
,-,,: i:.
,o;E

Acoustical Engineer
Aeronautical/Aerospace Engineer
Agricultural Engineer

Searches for
Licensees

CHAD R. ERICKSO N
2165 WOODLAND RD
KAMIAH, ID 83536-5205 · US
L--•57

NAME:
ADDRESS:

Renewal
Information

LICc"-ISc ~UMBER:
:... :£:-,SE G~!-.-EJ BY·

Cal endar of Events

Architectural Engineer

.... ::.

Civil Engineer
Chemical Engineer

LS
REVOKED
No

D'SC!?L'NE·

Contact Us

C
S

RECORD S~A~S:
r\E- R~J:
SSLE: C::
!=:XP,".;. -o, :)AC::

c· ·

Certificate of Authori zation
Control System Engineer

04 01 ·oc3
09115 2016

Electrical Engineer

:::a, ::
Try another search?

Envi ronmental Engineer
Forest Engineer
Fire Protection Engineer
Geological En gineer
Industrial Engineer

:.s

Land Surveyor
Manufacturing Engi neer
Mechanical Engineer
Metallurgical Engi neer
Mining Engineer

Naval Architectu re ll: Marine
Engineer
Nuclear Engineer
Petroleum Engineer
Structural Engineer

n

Contact Us

Idaho.gov

Access.bility

Privacy & Security

ike Us!

. ollowUs!

= external link
Cybersecurity
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ATTACHMENT "E"

Fall/Winter 20 16 - NEWS BULLETIN 58th EDITI O N

Board M embers
George A. Murgel, P.E., Ph.D, Chair, Boise
Glenn Bennett, P. L.S., Vice Chair, Boise
Raymond J. Watkins, P.E., Secretary, Coeur d ' Alene
George L. Wagner, P.E., M ember, Boise
Dusty Obermayer, P.L.S ., Member, Coeur d ' Ale ne
John Elle, P.E., P.L.S., Me m ber, Pocatello
John Tomkinson , Public Member, Star

Board Staff

I-

Keith A. Simila, P.E., Executive Director
keith .simila@ipels. idah o.gov

I

James L. Szatkowski, P.E., Deputy Director
jim. szatko wski@ipels. idah o. gov

r

Jennifer Rowe, Administrative Assista nt
jennifer.rowe @ipeJs.ida ho.gov

Edith Williams, Technical Records Specialist
edith. williams.ida ho.gov

Board Phone Number: (208) 373-7210

INTRODUCTIO N
This NEWS BULLETIN is d istributed a m inimum
of twice per year by the Idaho Sta te
Board of Li censure of Professional
Engineers a nd Professio na l La nd Surveyors
to inform the public and the Sta te's
Professio na l Engineers and Professional
Land Surveyors of those events whic h
sig nificantly affect the p ro fessions.
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·sciplinary Actions
The followin g are summaries of final
formal actions taken by the Board since
publication of the last news bulletin.
Docket o. FY 11.11 In the atte of
Chad Erickson, P.L.S. l -7157.
The matter was subject to hearing on
June 20 - 22, 2016. The complaint was
addressed by the Board in regards to
Standard of Care and other violations.
The final order of the Board re voking Mr.
Erickson 's license can be found on the
Board s w ebsite.
WRIT OF
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!Yellow highlights are added.I
BOARD OF PROFESSIONAL ENGINEERS
AND PROFESSIONAL LAND SURVEYORS

Minutes of Meeting
The Board of Professional Engineers and Professional Land Surveyors held a regular
meeting on September 19 & 20, 2016 at the Board Office, 1510 E. Watertower St., Ste.
110, Meridian, ID 83642 to conduct Board business. The meeting convened at 8:00 a.m.
(MST) on Monday, September 19, 2016 with the following Board members present: John
Elle, George Murgel, Glenn Bennett, Dusty Obermayer, Raymond Watkins, George
Wagner and John Tomkin.son. Also present was Keith Simila, Executive Director, Jim
Szatkowski, Deputy Director, and Jennifer Rowe, Administrative Assistant.

i.

AGENDA REVIEW - Are there any new agenda items? Mr. Bennett requested
the addition of a surveying matter. Mr. Obermayer requested the addition of a
survey RFI.

Moved by Mr. Bennett, seconded by Mr. Watkins to add the two items to the agenda as
New Business #17 and New Business #18. Motion passed unanimously.

I.

READING OF MINUTES

1.

Meeting Minutes for the June 2 & 3, 2016 meeting.

Moved by Mr. Elle, seconded by Mr. Bennett to approve the June 2 & 3, 2016 meeting
minutes as amended. Motion passed unanimously.

2.

Meeting Minutes for the Jwie 29, 2016 teleconference meeting.

Moved by Mr. Elle, seconded by Mr. Bennett to approve the June 29, 2016 meeting
minutes as amended. Motion passed unanimously.
3.

Meeting Minutes for the July 11, 2016 meeting.

Moved by Mr. Obermayer, seconded by M..r. Watkins to approve the minutes of the July
11, 2016 meeting as distributed. Motion passed unanimously.

4.

Meeting Minutes for the August 8 & 9, 2016 Retreat.

September 19 & 20, 2016

5134
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Moved by Mr. Bennett, seconded by Mr. Watkins to inform complainant that Mr.
Erickson's license has been revoked. Should Mr. Erickson's license be reinstated in the
future, the board may take up this matter at that time. Motion passed unanimously.

FY17.0l

Kiebert, Alan, ROPR. This matter is under investigation and there is
nothing to report at this time. The Board noted the information.

FY17.04

Initial Complaint against a surveyor

Moved by Mr. Elle, seconded by Mr. Bennett to authorize a preliminary investigation
into this matter and request the Board Chair assign Mr. Obermayer to the investigation.
Motion passed unanimously.

III.
d.

UNFINISHED BUSINESS

Surveyor Apprenticeship Subcommittee: (Mr. Bennett, Mr. Elle and
Mr. Obermayer) Subcommittee to work with the Department of Labor on
survey education and apprenticeship program. Mr. Russ, Department of
Labor and Nathan Lang, ISPLS joined the meeting to discuss advantages
of a surveyor apprenticeship program. The subcommittee will continue to
work with Mr. Russ and see if there is interest at the local colleges.

Mr. Russ and Mr. Lang left the meeting.
IV.

NEW BUSINESS

19.

A question relating to conflict of interest was received from IID.

Moved by Mr. Watkins, seconded by Mr. Tomkinson to respond to IID as follows: No,
this is not a violation of our Rules of Professional Responsibility as it relates to a conflict
of interest. It is perfectly acceptable for the owner to hire a P .E. licensee to provide
design and construction testing and inspection services on the same project as long as
they are working for the same client. This answer will be published in the next News
Bulletin. Motion passed unanimously.

V.

CONSIDERATION OF APPLICATIONS

Moved by Mr. Bennett, seconded by Mr. Elle to enter into executive session to consider

records that are exempt from disclosure as provided for by Idaho Code 74-206(l)(d).
Roll call vote results; Mr. Bennett, yes; Mr. Wagner, yes; Dr. Murgel, yes; Mr.
Tomkinson, yes; Mr. Watkins, yes, Mr. Elle, yes; and Mr. Obermayer, yes. After meeting
in executive session, the Chairman directed the Board to return to regular session.

September 19 & 20, 2016
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FILED
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MICHAEL J. KANE
MICHAEL KANE & ASSOCIATES, PLLC
4355 West Emerald Street, Suite 190
Post Office Box 2865
Boise, Idaho 83701-2865
Telephone: (208) 342-4545
Facsimile: (208) 342-2323
Email: mkane@ktlaw.net
Idaho State Bar No. 2652

JUN O8 2017

AITORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

IN THIS DISTRICT COURT OF THE SECOND JUDICIAL DISTRJCT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
CHAD R. ERICKSON,

Respondent/Appellant,
vs.

)
)
)
)
)
)

THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
)
PROFESSIONAL LAND SURVEYORS and )
KEITH SIMILA, in his capacity as
)
Executive Director of the Idaho Board of

Licensure of Professional Engineers and
Professional Land Surveyors,
Complainants/Respondents.

Case No. CV 2016-45061

RESPONSE TO PETITION FOR
WRIT OF :MANDATE AND
MOTION TO DISMISS -

)
)
)
)
)

----------------)

COME NOW the Complainants/Respondents, THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND PROFESSIONAL LAND SURVEYORS and KEITH
SIMILA, by and through their attorney of record Michael J. Kane of the firm Michael Kane &
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Associates, PLLC, and hereby respond to the Petition for Writ ofJ.'1/andate filed by Chad Erickson
("Erickson'') o:n May 30, 2017.

A.

Preliminarily a '\Vrit of Mandate/Mandamus is governed by statute and rule.

Before addressing the arguments presented in Erickson's Petition for Writ of Mandate, a
brief discussion of controlling authority may be helpful.
Idaho statutory law provides that:

[A writ] may be issued by ... any district court ... to any board or person, to compel
the pe:rfon:nance of an act which the law especially enjoins as a duty; . . . or to
compel the admission of a party to the use and the enjoyment of a right to which he
is entitled, ... and from which he is unlawfully precluded by such board or person.
Idaho Code§ 7-302.
This is consistent vv:ith Idaho Rule of Civil Procedure 74(a) which describes actions for a

writ of mandate as being one which "compels the admission of a party to the enjoyment of a right to
which the party is entitled'' I.R.C.P. 74(a)(2) (emphasis added).
As noted in Idaho Code§ 7-302, a writ of mandate may only be issued upon a clear showing
that a petitioner is entitled to a right. As explained by an Idaho appellate court in 2010;
Idaho Code § 7-302 authorizes courts to issue writs of mandate against those that
have a duty resulting from an office, trust, or station. A party seeking a writ of
mandate must establish "a clear legal right to the relief sought." Brady v. City of
Homednle, 130 Idaho 569, 571, 944 P.2d 704 1 706 (1997). Writs of ~andate will
not be issued to "compel the performance of a discretionary act." Id. (quoting
McCuskey v. Canyon County, 123 Idaho 657,663,851 P.2d 953, 959 (1993)). Writs
of mandate are not tools to control matters of discretion. Bopp v. Ci'ty ofSandpoint,
110 Idaho 488, 490, 716 P.2d 1260, 1262 (1986). "A writ of mandamus will lie if
the officer against whom the writ is brought has a clear legal duty to perform and if
the desired act sought to be compelled is ministerial or executive in nature, and does
not require the exercise of discretion." Cowles Publishing Co. v. The· Magistrate
Court of the First Judicial District of the State of Idaho, County of Kootenai, 118
Idaho 753, 760, 800 P.2d 640, 647 (1990).

Total Success Investments, LLC v. Ada County Highway Dist., 148 Idaho 688,227 P.3d 942 (App.
2010).
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For Erickson to be successful in securing a Writ of Mandate, he has to establish that, (1) he
has a right to the reliefrequested, and (2) the officer has a legal duty to perform.
A. Response to First Argument - This Petition is premature as to the :renewal of the
license after the Court's issuance of its Substituted Judicial Review Opinion.
Erickson's first argument appears to be that the Idaho Board of Licensure of Professional
Engineers and Professional Land Surveyors ("Boardi') was required to immediately renew the
license of Erickson upon the issuance of the Court's Substin,;_ted Judicial Review. Opinion filed May
11, 2017. A judgment or decision from a district court of a judicial review of agency actions is final
forty-two ( 42) days after a judgment is entered or after the court has entered an order deciding any
motion which could affect the judgment. I.R.C.P. 84(t)(3). ·
The Court detennined that there is substantial evidence in the record to support the Board's

findings as reviewed pursuant to Idaho Code§ 67-5279(3) that Erickson violated Idaho statutes and
Idaho Administrative Code provision~. Erickson still may timely appeal the coui:t' s detennination.
As noted in Attachment A provided to the Court by Erickson, the Board counsel asked
Erickson whether he ·was planning to appeal. As of May 19, 2017, Erickson had not provided a
direct answer to the question. At this time the Board has no clear affirmation from Erickson that he

will not appeal the Court's determination upholding the Board's :findings of violation. After the
expiration of the time to appeal, then a final judgment is entered and the parties must then address
implementation of the Court's judgment
Therefore, based upon the foregoing, the Board denies that until the time period expires for
either party to appeal Court's Judgment, it has a duty to issue a license to Erickson.

J_ First Affirmative Defense - There is no shClWing he is entitled to license renewal.
Nowhere in Erickson's Petition has he claimed that he has a clear legal right to the relief
sought, a license for the upcoming year.

RESPONSE TO PETITION FOR VvRIT OF MANDATE AND MOTION TO DIS1Vl1SS - P. 3 ·
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Idaho Code§ 54 -1216 and IDAPA 10.01.01 .011 govern renewal oflicenses. They require
payment of a fee and a signature of the licensee seeking renewal on the renewal form. At the time
the Petition for Mandate was filed, neither fees had been received by Board staff nor signed

application submitted. Until both these prerequisite actions are met by Erickson, the Board, through

its staff, has no clear legal duty to perform.
2. Second Affirmative Defense - Upon evidence of compliance, the license will be
issued and the matter will be considered moot.
Once Erickson has fulfilled the requirements imposed by the Board upon any licensee, his
license will be issued, pending a disciplinary hearing. Therefore, it is quite possible by the time a
hearing is scheduled for the Court to hear oral argument, this matter will be moot.

B.

Response to Second Argument - The Board's public announcement of
revocation will be revised in the ne:xt publication if the time for an appeal has
e3:pfred.

Erickson points out that the Board, as part of its disciplinary proceedings policy, announced
the revocation of his license in its 2016 fall-winter publication.

Erickson complains that he had

appealed the Board's decision. Howev~, as noted earlier, an appeal for judicjal review does not
automatically stay an agency's determination. (See Erickson's Petition and Affidavit in Support of
Immediate Stay, filed in October of2016).
Erickson again has not cited a duty upon the Board to announce anything until it publishes
its next publication or re-detennines his discipline. In the Substituted Judicial Review Opinion, the
Board is to hold "further proceedings consistent with this opinion, including redetennination of
discipline." At best the Board would simply publish prior to.resentencing that Erickson's discipline
has been remanded and is under review by the Board.
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Response to Thfrd Argument - Inclusion on the professional land surveyor's
roster is a duty only after Erickson has paid fees and signed a renewal
application.

This last claim can be addressed by referencing the Board's detailed defense set forth in the
section pertaining to the first argument Quite simply, at the time the Petition for Mandate was
filed, Erickson could not establish his right to a renewed license because he had not asserted he had
performed all Board requirements (whoever the person) for a professional land surveyor to qualify
for a renewal. Until such time as all Board requirements are met, there exists no duty to place
Erickson on the professional land surveyor roster list.

Until Erickson establishes aright, the Board does not have a duty.
1. Third Affirmative Defense.

A writ of Mandamus is an equitable remedy which is subject to equitable defenses,
including, but not limited to the clean hands doctrine, failure of a condition precedent, failure to
mitigate damages, and estoppel. The Board relies upon any and all of these defenses in this matter.

2. Fourth Affirmative Defense.
Erickson has failed to comply with the requirements set forth in Idaho Rule of Civil
Procedure 74(b), as well as Idaho Code §§ 7-301, et seq., particularly Idaho Code § 7-305. The
Board asks the Court to either compel compliance or dismiss without prejudice until such a
proceeding is properly filed meeting these governing authorities.

D.

Conclusion.

Based upon the foregoing, the Board moves to dismiss this Petition as being both premature
and failing to establish Erickson's entitlement to the right of receiving a renewed license subject to
compliance with prerequisites unposed upon all professional land surveyor licensees seeking to
renew license.
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Erickson is required to establish he has fulfilled all prerequisites to be issued a renewed
license. Once all prerequisites are met, Board staff is prepared to issue him a renewed license
subject to any discipline imposed upon him by the Board pursuant to Court Order.

DATED this

<II( day of June, 2017.
MICHAEL KANE & ASSOCIATES, PLLC
BY:~~
MICHAEL J. KANE
Attom_eys for Complainants/Respondents

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the ~ a y of June, 2017, I caused to be served a true
and correct copy of the foregoing document by the method indicated below and addressed to the
following:

Chad Erickson
2165 Woodland Road
Kamiah, ID 83536
[Email: erickso11landsm-veys@gmaiLcom ]

_XX_U.S.Mail

XX

Email

~~

MICHAEL J. KANE
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Chad R. Erickson L-7157
Erickson Land Surveys
2165 Woodland Road
Kamiah, Idaho 83536
Telephone No. (208) 935-2376,
(928) 575-5710 (cell)
ericksonlandsurveys@gmail.com
Pro Se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.

Chad R. Erickson
Respondent/Appellant, "Erickson"
vs.

CASE NO. CV 2016-45061

Complainant/ Respondent, "Board"
THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professional Engineers and Professional Land
Surveyors.

Board Docket No. FY 11.11
Re: RESPONSE TO PETITION
FOR WRIT OF MANDATE

Complainant/Respondent, "Board"

TO: THE ABOVE-NAMED COMPLAINANT/RESPONDENT (Board), THEIR
ATTORNEY MICHAEL J. KANE, AND THE CLERK OF THE
ABOVE-ENTITLED COURT;
This Response to Response to Petition for Writ of Mandate and Motion to Dismiss is submitted by
Respondent/Appellant (Erickson) to the District Court of the Second Judicial District of the State of
Idaho, in and for the County of Idaho (Court).

Re:RESPONSE TO PETITION FOR WRIT 1 of 5
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DISCUSSION:
Erickson observes that, in his very limited experience with jurisprudence, the opposing counsel
always has a response to any defense motion, even if it is only pages of bombast. Because the
issues and statutes in this instance are so simple, such behavior is troubling.

I.R.C.P. 62(c): "While an appeal is pending ... the court may ...grant (a) writ of mandate on
terms ... that secure the opposing party's rights."

I.R.C.P. 62(g): "This rule does not limit the power of. ..a District Court acting in its appellate
capacity ... to issue an order to preserve the status quo or the effectiveness of the judgment to be
entered."

As a result of a visit with Joseph B. Curd of Curd v. Kentucky Survey Board, Erickson observes
that a disputed complaint between a Board and a Surveyor can take a very long time, ten years and
counting for Curd. And might Erickson add that Mr. Curd has stated to him that so far the cost to
Mr. Curd is $50,000 and counting. In the duration, Mr. Curd still retains his license pending many
appeals. Erickson observes that for the Kentucky Court to do otherwise would have removed Mr.
Curd's property right without due process and eventually thrust Mr. Curd into indigence where he
would not have had the financial means to complete the appeals.

As to Erickson's renewal fee and application not arriving by the Deadline of May 31, 2017:
1. This would not have been a problem if the Board had not been thwarting Erickson's
effort to renew his license, beginning in April. (See Attachment "A" of original Petition
for Writ of Mandate.)
2. Erickson thought he had allowed enough in-mail time, but when he went to mail it on
Monday morning, he discovered it was Memorial Day, the 29th, and there is not a one day
delivery mail service between Grangeville and Boise. Still, the rule allowing an additional
day when the deadline falls on a holiday should apply here.
3. I.A.R. 20 reads in part: "... if the document is transmitted by mail such filing and service
shall be deemed complete upon mailing. A certificate of mailing signed by an attorney that
a document was properly mailed in the United States mail with postage prepaid to named
persons on a day certain shall create a rebuttal presumption that such mailing was so
made ... "

Re:RESPONSE TO PETITION FOR WRIT 2 of 5
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4. The Domestic Return Receipt in Attachment "A" shows that the board did receive the
mailing, and thus the $100.00 renewal check, on June 1, 2017.
5. Attachment "B" is an image of the cashed check.
6. I.R.C.P. 84(n) (similar to many other rules) sets forth that this decision is left to the
Judge's discretion.

The Board's Response to Erickson's petition to the District Court For Writ of Mandate makes clear
that the Board has no intention of renewing Erickson's license.

Erickson was playing nice in requesting the Board to renew his license, but that request was not
necessary. As the result of the perfection of the Notice of Appeal for Judicial Review, the decision
to allow renewal is no longer the Board's to make. At this time all decisions about Erickson v. the
Board are the District Court's to make. H & V. Engineering v. Bd. of Pro. Engineers, 747 P.2d 55,
57, 61 (Idaho 1987) makes this clear at II. of page 57 and the first paragraph of page 61: "Once a
notice of appeal has been pe1fected the (agency) is divested of jurisdiction and the proceedings are
stayed during the pendency of the appeal."

I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge.

DATED this 12th day of June, 2017
CHAD R. ERICKSON, pro se

Chad R. Erickson L-7157
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CERTIFICATE OF SERVICE
The undersigned, a resident of Idaho County in the State of Idaho, hereby certifies that on
the 12th day of June, 2017, he caused a true and correct copy of the foregoing document to be
served upon the following as indicated:

Original:
Idaho CountyDistrict Court
320 W. Main
Grangeville, ID 83530
Facsi mi le :208-983-2376

US Mail
Facsimile
__x_ Hand Delivery
Email

Michael J. Kane
Michael Kane & Associates, PLLC
1087 W. River Street, Ste. 100
P.O. Box 2865
Boise, ID 83701-2865

US Mail
Facsimile
_ _ Hand Delivery
_x_ Email: mk:ane@ktlaw.net

Mr. Keith Simila, P.E.
Executive Director
_!__ US Mail
Facsimile
Idaho Board of Licensure of Professional
Engineers and Professional Land Surveyo!L_ Hand Delivery
1510 E. Watertower Street, Suite 110
_x_ Email: keith.simila@ipels.idaho.gov
Meridian, ID 83642

Chad R. Erickson
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ATTACHMENT "A"
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Complete items i, 2, and 3.
Print your name and address on the reverse
so that we can return the card to you.
Attach this card to the back of the mailpiece,
or on the front if space permits.

1. Article Addressed to:

D. Is delivery address different from item 1?
If YES, enter delivery addre...<SS below:

r.

s\· Y'v1 \ 1ct. ) £ .
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9590 9402 2889 7069 8297 89

3. Service Type
D Adult Signature
□

Priority Mail Express®
D Registered Mai!lM
D Registered Mail Res!ric!ed
DeliVezy
□ Return Receipt for

Adult Signature Resbicied Delivery

D Certified Mall®
D Certified Mail Restricted Delivery

Merchandise
--------------------l □ Collect on DeTivay
□ Collect on Delivery Restricted Delivery D Signature Confirmation.,,.
2. Article Number (Transfer from service labeO
□ Signature Confinnation
D Insured Mail
Restricted Delivery

D Insured Mail Restricted Delivery
(over$500}

PS Form

3811, July 2015 PSN 7530-02-000-9053

Domestic Return Receipt
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Chad R. Erickson - Pro se
2165 Woodland Road,
Kamiah, Idaho 83536
208-935-2376 928-575-5710 (cell)
ericksonlandsurveys@gmail.com

IN THE DISTRICT COURT OF THE SECOND JUDICIAL
DISTRICT OF THE STATE OF IDAHO, IN AND FOR IDAHO
COUNTY
OF THE STATE OF IDAHO

PARTIES
CHAD R. ERICKSON
Appellant, "Erickson"

THE IDAHO BOARD OF LICENSURE OF

Case No. CV 2016-45061

PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and

NOTICE OF APPEAL OF

KEITH SIMILA, in his capacity as Executive

SUBSTITUTED JUDICIAL

Director of the Idaho Board of Licensure of

REVIEW OPINION

Prof. Engineers and Prof. Land Surveyors
Respondents, "Board"

TO : THE ABOVE NAMED RESPONDENTS (Board) AND THE PARTIES' ATTORNEY,
MICHAEL J. KANE, of the Firm Michael Kane & Associates PLLC, P.O . Box 2865, Boise, Idaho,
83701-2865, mkane@ktlaw.net, AND THE CLERK OF THE ABOVE ENTITLED COURT,

NOTICE IS HEREBY GIVEN THAT:
A. The above named appellant (Erickson) appeals against the above named respondents to
the Idaho Supreme Court from The Substituted Judicial Review Opinion, entered in the above
entitled action on the 11th day of May, 2017 , Honorable Judge Gregory FitzMaurice presiding .
Attachment "A" is a copy of the Opinion being appealed.

□

This is an EXPEDITED APPEAL pursuant to I.A.R. 12

NOTICE OF APPEAL OF SUBST. JUDICIAL REVIEW OPINION
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8. JURISDICTIONAL STATEMENT: The party has a right to appeal to the Idaho Supreme Court,
and the judgments or orders described in paragraph 1 above are appealable orders under and
pursuant to Rule 4. I.A.R. and Rule 11 (f) I.A.R.

C. PRELIMINARY STATEMENT OF ISSUES: A preliminary statement of the issues on appeal ,
which the appellant then intends to assert in the appeal, follows, provided, the list shall not prevent
the appellant from asserting other issues on appeal :
1. FREEDOM OF THE PRESS: First and foremost, and presented and preserved throughout
these proceedings, is the claim of violation of the U.S. First & Fourteenth Amendment's issue
of Freedom of the Press. The Board's apparent motivation for the retaliatory suspension ,
besides the satisfaction of retaliation, was to still challenges in the press from others, lest they
suffer a similar fate. A brief discussion follows:
2014 Proposed legislation. In 2014 the Idaho Board of Professional Engineers and Surveyor's
proposed legislation, which was subsequently successful, that would redefine Land Surveying
and remove the Land Boundary experience requirement from licensure.
It is difficult for others to appreciate the conflict within the profession of Land Surveyors at this
time, but perhaps the following metaphor will help:
Picture any two opposing parties, say Methodists and Catholics. Now, because they both
go to church on Sunday, the legislature compels them to be associated on a Board called
The Idaho Ecumenical Council, with five votes for the Methodists and two votes for the
Catholics. Suppose the two Catholics secretly convert to Methodism. Then the Counci l
unanimously proposes legislation to redefine the meaning of Catholicism and remove the
sacrament of baptism from it.
Suppose a true believing Catholic opposes the Council in magazine articles and in letters
to Congressmen.
Now, suppose the Council retaliates against the magazine articles and the political
opposition by pressing civil charges against true believer in the Council 's Court. The
Chairman of the Council, a flaming Methodist, selects himself as the expert witness.
(Remember, this is just a metaphor, everyone knows that Methodists don't flame, but
Engineers do. See http://www.nytimes.com/2010/09/12/magazine/12FOB-ldeaLabt.html ) In the hearing the expert witness is congenial to the prosecuting attorney, even
providing accusations and conclusions against the true believer. Contrarily, the expert
witness is evasive, combative, openly hostile to the defendant and prone to false
statements.
The Ecumenical Court finds that the expert witness' statements establish the standard of
care and therefore his statements are accepted as substantial evidence. Subsequently
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the Court orders the immediate removal of the true believer's soul.
Because statutes direct that agency actions be affirmed if there is substantial evidence,
the first appellate court upholds the order against true believer.
Now you have a microcosm of what Erickson has experienced with the Board, except that
real life is worse. In the course of these proceedings Erickson has consulted with seven
different attorneys, and because of the profanity Erickson won't repeat what they said
about pro se, but about Boards, they unanimously said "A State Board can do whatever it
wants".
As the editor of The American Surveyor said in a 6-18-17 E-mail, "It's un-American that
they can prevent you from writing ... Wish this would hurry up so you could start writing
again!" See Attachment "E"
November 19, 2014, the American Surveyor Magazine e-mailed a copy of their new edition
which contained Erickson's "The Fox is Guarding the Hen House" article (see R. 166-169 or
Attachment "B"). Therein Erickson had opposed the Idaho Board's attempt to change the
definition of Land Surveying and to remove the Land Boundary experience requirement from
licensure, specifically naming the Executive Director in the article.
November 19, 2014, after receiving and reviewing the article, an e-mail conference was held
which involved the following Board officials, see Attachment "D" (R. 170-173):
John Elle, the Chairman of the Board and soon to be Investigator/Expert
Witness/assistant prosecutor.
Glenn Bennett, Board member, soon to be disqualified for bias. In the
E-mails, Mr. Bennett admonished the Society to be quiet while the Board took care
of this "pig and "they will see Mr. Erickson for what he is". Which begs the question,
"What can the Board do that the Society can't do?
Keith Simila, who was the object of Erickson's 11-19-2014 article, was the Executive
Director and soon to be Complainant/Prosecutor. Content of the e-mails
indicates that Keith Simila initiated much of the e-mail exchange.
Jim Szatkowski, the Deputy Executive Director.
John Russell, soon to be the rejected-Investigator. See Attachment "G"
The e-mails were specifically addressed to the above Board officers by Board Member Glenn
Bennett and their content was troublesome enough to later get Mr. Bennett removed for bias
from the Agency Head during the Hearing.
November 24, 2014. Only three working days later, the full Board reversed a previous
preliminary finding and extended an expired three and one half year old letter of inquiry,
Pursuant to Glenn Bennett's above "keep quiet" directive, Erickson did not receive a copy of
that extension, which all raises the specter of the entire board being involved in the improper
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targeting of Erickson.
July 1, 2015. Item 7 of an e-mail of this date reads: "We would also require a
retraction/apology for your public comments regarding your former client and some of the
quoted comments in a recent article that continue to put the profession in a negative light. We
can discuss this further."
October 28, 2015 the Board filed a shotgun style Complaint with 49 charges and sub-charges.
June 8, 2016. In the Pre-hearing Brief the Board wrote: ''There are other written and published
articles that demonstrate Mr. Erickson has disregard to authority and other professionals,
including the Bureau of Land Management..., as well as engineers, and licensing boards."
June 20-22, 2016. At the Board Hearing the Expert Witness/Chairman of the
Board/Investigator/assistant prosecutor person was congenial to the prosecuting attorney,
even providing accusations and conclusions against the true believer. Contrarily, the expert
witness was evasive, combative, and openly hostile to the defendant's Counsel. At times the
Expert Witness rushed to error.
April, 27, 2017. In their Motion for Amended Finding, page 2, the Board advanced that "(the
Court's opinion of the presence of bias) would allow the licensee ... and the media to hold out
future Board findings as illegitimate ... "
May 11, 2017. In his Substituted Judicial Review Opinion, the Honorable Judge thoroughly
debunked all but three of the charges. (See the following List of Remaining Charges)
The Record shows, from beginning to end, the Board's animus toward Erickson's published
articles, and that they have retaliated against his political opposition with a groundless
complaint, evidenced by only three of 49 charges and sub-charges still being credible. Without
a doubt Erickson would have completed his ground-breaking career without any discipline
against his record if he hadn't opposed the Board and the BLM in The American Surveyor
Magazine. Such biased and interested proceedings have been found in Idaho to be structural
defects requiring an automatic reversal. (State v. Perry, 245, P. 3d 961-974 - Idaho: Supreme
Court 2010, cited 407 times. Also Johnson v. Bonner Cty. Sch. Dist. No. 82, 887 P. 2d 35 Idaho: Supreme Court 1994)
In light of the November 19, 2014 e-mails and the resulting removal of a Board Member from
the Agency Head, it is an error to claim that there is no evidence of collusion, bias or chilling of
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Freedom of the Press by the Board. And, as long as the Board stonewalls Erickson's
discovery attempts on communications and investigation report, it is Inquisitorial corruption to
claim that there is no evidence to support such charges. To all parties, it should be readily
apparent that the Board knowingly violated Erickson's clearly established constitutional rights.
It is the opinion of some legislators that a violation of Freedom of the Press in Idaho has never
happened before (see http://opencda.com/?p=4466 ). There is one case, a case of first
impression, which addressed retribution for publication, Hale v. Walsh, 747 P. 2d 1288-1291 Idaho Court of Appeals 1987. However, Hale v. Walsh arrived at the Idaho Supreme Court
with all the frosting licked off. This present case should prove more interesting since it arrives
with all the issues from the Agency Hearing still present, and with the hubristic agency
instructing the Judge to save them from scrutiny by the media. (April, 27, 2017, Motion For
Amended Finding page 2, line 11)
The damage to Erickson, besides the removal of his license, is the prohibition of exercising his
profession (a property right), extreme loss of income, and because of the cloud of credibility,
the reluctance of magazines to accept his articles and survey conferences to retain him as a
speaker.

2. TIME LIMITS were discussed in the January 23

rd

,

2017 Brief for Judicial Review at Page

33-35, Item 4, but were ignored by the District Court. Idaho Code 54: 1220 requires that
hearings must be held within six months after the filing of a complaint; however extensions are
provided for. IDAPA 10.01 .02.011.01 requires that an affidavit cannot be accepted more than
two years after the discovery of the matter. No extension of the latter time limit is provided for.
The Board found the Badertscher letter of 2-01-2011 was not a formal complaint, confirmed by
the District Court at Page 2, Line 18 of the Substituted Judicial Review Opinion . The Board
also dismissed the 3-31-2015 Walker letter as "not meeting the test of clear and convincing
evidence" . Therefore, the first valid Affidavit/Complaint against Erickson was the Board's
Complaint of 10-28-2015, but this also was not valid because it was filed 4 ½ years after the
Board became aware of the issues through the Badertscher's letter.
A good example of the reason that legislators place time limits on prosecutions can be seen in
the charge against Erickson for failing to sign , seal or place "Preliminary" on the face of his 817-2011 and 12-29-2011 Survey Reports. The dynamic world of word processing has caused
people of the present to take digitized signatures and seals for granted and to expect them to
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be present on all digital documents, but such is not the case, as can be seen from the
following:
In 2011 Erickson possessed digital word processing capability but did not own a
Computer Aided Drafting (C.A.D.) system that would allow him to create and use digital
signatures and seals. Consequently, in 2010 and 2011, when Erickson mailed oremailed his clients original copies of his digital documents, he would first print the last
page, sign it, scan it and attach it. Such a process necessitated two signature pages for
the client. Such an effect can be seen on the last two pages of Ex. 5a.1. The effect is
that Erickson's digitally stored documents from 2010 and 2011 are not signed nor sealed,
and it is these that were forwarded to the investigators in 2015.
In 2012 Erickson obtained a C.A.D. system, and all subsequently digitally developed
documents contain a digital signature and seal, even those stored on his computer.
In conformance with past practices, Idaho Code 54-1215(3)(b) sets forth that it is the final
document delivered to the client that must be signed and sealed. Just so, up until 2012,
only the copy delivered to the client was ever signed and sealed by Erickson. Therefore,
for evidence of compliance, or non-compliance, with 54-1215(3)(b) the copy has to be
obtained from the recipient. However, Tr. 169:1-5 shows that the Board's Investigator/
Chairman/Expert Witness/assistant prosecutor person never spoke to the Walkers.
In the instant case, the Board has failed to obtain copies from the recipient and thus has failed
to prove a case, yet the rapidly evolving word processing standards, and excessive passage of
time, tempts us to believe otherwise.

3. ABUSE OF DISCRETION:
a. On March 8th , 2016 the Board greatly complicated the proceedings by injecting
th

another complaint, and demanding a response to that complaint. On March 9 Erickson
asked for a continuance. The denial of that continuance on March 17, 2016 set off the
following chain reaction of abuses.
1. In contravention of I.R.C.P. 16.b. the Board did not hold a Preliminary Hearing
where the complaint could have been simplified. See Order on Reconsideration
dated March 23, 2016, R. 112, Line 119.
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2. In contravention of Erickson's Petition for Order of Stay, dated May 27, 2016,
the Board held the Hearing while a 14 day appeal period of the dismissal of the
Intermediate Judicial Review & Stay were playing out. This confused the
situation and caused Erickson to abandon the appeal and to focus on the
Hearing.
3. The Board held the Hearing only five working days after the District Court ruled
on the Intermediate Judicial Review, giving neither side adequate time to
prepare, as the confusing nature of the Transcript of the hearing testifies.
4. The Board continued the Hearing despite Erickson's medical crisis, misstating
the Record when claiming that Erickson did not say that he had a health
issue.
5. The Board used the Deposition in the hearing over Erickson's objection and ,
without answering the objection , used out-of-context extractions when
Erickson's counsel was not there to edit/object. It is also interesting to note the
reversion to first-name basis during this time.
b. Prejudiced and interested Agency Head.
c. Denial of Counsel: Proceeding with the hearing without the presence of
Erickson's Counsel constituted a structural defect for one or all of the
following reasons (see State v. Perry, 245 P. 3d 961,974 - Idaho: Supreme Court):
1. Complete denial of counsel.
2. Denial of self-representation at trial.
3. Deprivation of the right to counsel of choice.
d. District Court dismissed Intermediate Judicial Review on June 13, 2016.

"When the decision maker is biased, the mechanics of U.S.
Jurisprudence do not allow for a fair hearing, nor appeal."
4. REMAINING CHARGES. In the Discussion portion of the Substituted Judicial Review
Opinion, pages 5-8, the Honorable Judge thoroughly debunked all but three of the charges. In
the remaining three charges the Judge noted that there was substantial evidence in the record
to support the Board's findings . However, in most cases the "evidence" referred to is the
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interested and unbalanced conclusions and accusations of the biased "expert witness", which
just goes to show that when the decision maker is biased the mechanics of U.S. Jurisprudence
do not allow a fair hearing, nor appeal. (see State v. Perry, 245 P. 3d 961,974 penultimate
paragraph - Idaho Supreme Court 2010 and Tumey v. Ohio, 273 US 510, 535 penultimate
paragraph - Supreme Court 1927) Another way to say this is to state that the mixing of an
inquisitorial system with an adversarial one, allows justice to fall through the cracks between
them.
5. FAILURE TO RESPOND to Erickson's discovery requests:
6. MISCONDUCT on the part of the Board, (see State v. Brown 951 P 2nd 1288, 1295-1297, Idaho: Court of Appeals 1998):
a. Misconduct calculated to inflame the decision maker's minds.
b. Interjection by prosecution of personal beliefs.
c. Comments upon Erickson's failure to testify.
d. Penalty based upon prevention of future crimes.
7. ERRORS IN DISTRICT COURT OPINION. If the errors of fact and law are corrected, it will
be clear that the Board did not have substantial evidence to support their findings.
8. BOARD'S ACTIONS MADE UPON UNLAWFUL PROCEDURE.
9. BOARD'S FINDINGS LACKED SUBSTANTIAL EVIDENCE On The Record As A Whole.

D. PRAYER FOR RELIEF: Based upon Constitutional issues, errors, review of evidence, and a
presumption that a review of the denied communications and Investigation Report would prove
bias, Erickson will pray that the State Appellate Court vacate the District Court's Substituted Judicial
Review Opinion and remand this case with instructions for the entry of a judgment of acquittal.
(State v. Lee, 286 P. 3d 537, 541 - Idaho: Supreme Court 2012)

E. No order has been entered sealing any portion of the record.

F. (1.) A reporter's transcript is requested.
(2) The appellant requests the preparation of the following portions of the reporter's
transcript of CASE NO. CV 2016-44587 in I hard copy

electronic formatX both :

a. Transcript of oral argument for Motion to Stay, etc., by Keith Evans, 6-10-16.
(3) The appellant requests the preparation of the following portions of the reporter's
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transcript of CASE NO. CV 2016-45061 in I hard copy

electronic format K both :

a. Transcript of oral argument for Immediate Stay, by Keith Evans, 11-14-16.
b. Transcript of oral argument to Augment the Record, by Keith Evans, 12-5-2016.
c. Transcript of oral argument for Judicial Review, by Keith Evans, 3-27-2017.

G. Erickson requests the following documents from CASE NO. CV 2016-44587 to be included
in the clerk's record in addition to those automatically included under Rule 28, I.A.R. [see rule
7(i)&U)]
1. Notice of Judicial Appeal of Order Denying Extension, dated March 28, 2016.
2. Order Re: Briefing & Record Production, dated April 13, 2106
3. Petition for Order of Stay, dated May 27, 2016.
4. Response to Motion to Dismiss and Petition to Stay, dated June 3, 2016.
5. Notice of Errata and Corrections to Response to Motion to Dismiss Appeal & Stay,
dated 6-06-16.
6. Notice of Telephonic Hearing, dated June 6, 2016.
7. Order Dismissing Judicial Review Petition, dated June 13, 2016.

H. Pursuant to I.A. R. 35(g), Erickson will submit orientation maps.

LIST OF ATTACHMENTS:
Attachment "A": Substituted Judicial Review Opinion.
Attachment "B": Magazine Article: The Fox is Guarding the Hen House
Attachment "C": Last two pages of Ex. 5a.1.
Attachment "D": November 19, 2014 e-mail conference
Attachment "E": June 18, 2017 e-mail from Editor of American Surveyor Magazine.
Attachment "F": Discovery Letter dated July 8, 2015.
Attachment "G": Notes taken following a telephone conference with John Russell February
6, 2015.
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I certify:
(a) That a copy of this notice of appeal has been served on each reporter of whom a
transcript has been requested as named below at the address set out below:
Keith Evans
K&K Reporting
310 Main Street
Lewiston, Idaho 83501

Ph. (208) 743-1380
(b)

( 1)

IX! That the clerk of the district court or administrative agency has been

paid the estimated fee for preparation of the reporter's transcript. ($250.00)
(2)

□

That the appellant is exempt from paying the estimated transcript fee

because

(c)

(1) till That the estimated fee for preparation of the clerk's or agency's record

has been paid. ($200.00)
(2)

□

That the appellant is exempt from paying the estimated fee for the

preparation of the record because _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

(d)

(1) ~ That the appellate filing fee has been paid. ($109.00)
(2)

□

That appellant is exempt from paying the appellate filing fee because

(e) That service, as shown in the Certificate of Service, has been made upon all
parties required to be served pursuant to Rule 20 (and the attorney general of
Idaho pursuant to Section 67-1401(1), Idaho Code)
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State of Idaho
ss.

County of Idaho

Chad R. Erickson, being sworn, deposes and says:
That the party is the appellant in the above-entitled appeal and that all statements in this
notice of appeal are true and correct to the best of his or her knowledge and belief.

Signature of Appellant

Subscribed and Sworn to before me this 20th, day of June, 2017.

NOTARY PUBLIC
Residing in Woodland, Idaho
My Commission Expires May 25, 2023
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CERTIFICATE OF SERVICE
The undersigned , a resident of Idaho County in the State of Idaho, hereby certifies that on the
20th day of June, 2017, he caused a true and correct copy of the foregoing document to be
served upon the following as indicated:

Original:
Idaho County District Court

US Mail

320W. Main

Facsimile

Grangeville, ID 83530

_X_ Hand Delivery

Facsimile: 208-983-2376

Email

Michael J. Kane
Michael Kane & Associates, PLLC

US Mail

1087 W. River Street, Ste. 100

Facsimile

P.O. Box 2865

_ _ Hand Delivery

Boise, ID 83701-2865

_X_ E-mail: mkane@ktlaw.net

Mr. Keith Simila, P.E. Executive Director

__
X_USMail

Idaho Board of Licensure of Professional

Facsimile

Engineers and Professional Land Surveyors

_ _ Hand Delivery

1510 E. Watertower Street, Suite 110

__
X_ Email: keith .simila@ipels.idaho.gov

Meridian, ID 83642

Keith Evans
K&K Reporting

U.S. Mail

310 Main Street

Facsimile
_ _ Hand Delivery

Lewiston, ID 83501
Ph. (208) 743-1380

X

Email: scheduling@kkreport.com

Attorney General - Civil Litigation

X

U.S. Mail
Facsimile

P.O. Box 83720

_ _ Hand Delivery

Boise, ID 83720-0010

E-mail:

Ph. (208) 334-2400

Chad R. Erickson
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!OAHO COUNrY DIS'r~ICT COU~T
FILED
<.[)

lj__ .Db

ATTACHMENT "A"

AT·

O'CLOCK_(__ .M,

MAY 11 2017

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF IDAHO
CHAD R. ERICKSON,

)
)
Respondent/Appellant,
)
)
vs.
}
)
THE IDAHO BOARD OF LICENSURE )
OF PROFESSIONAL ENGINEERS and )
PROFESSIONAL LAND SURVEYORS )
and KEITH SIMILA, in his capacity as )
Executive Director of the Idaho Board )
Of Licensure of Professional Engineers )
And Professional Land Surveyors,
)
)
Complainants/Respondents.
)

CASE NO. CV 16-45061
SUBSTITUTED JUDICIAL
REVIEW OPINION

--~-------)
This Opinion shall substitute for the Court's previous Opinion entered April 19,

2017.
The Idaho Board of Licensure of Professional Engineers and Professional Land

Surveyors, hereinafter referred to as Board, brought disciplinary proceedings against
Chad Erickson, hereinafter referred to as Erickson, for allegedly violating certain

statutes and rules governing the surveying profession. Following a hearing, the Board
found that Erickson was in violation and revoked his license to survey. Erickson
appeals the revocation.
BACKGROUND AND PRIOR PROCEEDINGS

Professional land surveyors are licensed in order to safeguard life, health and

property. I.C.§ 54-1201. The Board is tasked with the administration of the licensure
and other requirements imposed on land surveyors by I.C. Title 54, Chapter 12. /.C. §
Judicial review opinion-1
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54-1203. The Board also has the power to adopt administrative rules, including rules of

professional responsibility. /.C. § 54-1208(1), -/DAPA 10.01.02, Rules of Professional
Responsibility,

The Board's powers also include disciplinary proceedings for alleged violations of
the statutes and rules. I.C.§ 54-1220. Idaho Code§ 54-1220 states that:
(1) Any affected party may prefer charges of fraud, deceit, gross negligence,
incompetence misconduct or violation of any rules promulgated by the board
against any individual Ucensee ... Repeated acts of negligence may be considered
as a gross act for disciplinary action. Such charges shall be in writing, and shall
be sworn to by the person or persons making them and shall be filed with the
executive director of the board. The executive director of the board shall be
considered an affected party and may be the person making anq filing the·
charges.
·
Disciplinary proceedings are governed by Chapter 52, Title 67 of the Idaho Code,
commonly known as the Idaho Administrative Procedure Act. /.C. § 54-1220(3).
The Board received a letter from Mr. and Mrs. Badertscher on February 24, 2011
that the Board termed a complaint against surveyor Erickson. R. 1A, Ex. 1.4. The
Board did not deem it a formal complaint, as the letter was not submitted under oath. R.

1A. Nevertheless, the Board determined that the matter should be investigated and
extended the time period to investigate by a May 23, 2011 Order.

Id.

A letter under oath from Dorothy Walker complaining about Erickson was
received by tl)e Board on April 8, 201.5. Ex. 1.5. She asked the Board to add Erickson
to the list of four other surveyors she had filed a complaint against on September 15,

2014. Id.
After investigation, the Board filed a Complaint against Erickson, signed on
October 28, 2015. R., 3-23. The complaint alleged violations of the Idaho Code and
violations of the Idaho Rules of Professional Conduct for engineers and surveyors.
Erickson was granted an extension of time to file an answer, but was not granted a stay
of the pretrial hearing scheduled for April 11, 2016. R., 101-102. The March 11
Scheduling Order set the hearing for June, 20, 21, and 22, 2016. R.83-84. On March
24, 2016, the Board vacated the pretrial hearing, stating that no motions had been filed.
R. 112. If motions were filed; the Board would consider them without a hearing. Id.

Erickson filed a petition for judicial review of the Board's denial of a stay of the pretrial
Judicial review opinion-2
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hearing with this District Court on March 31, 2016. R. 115-118. The appeal was
dismissed on June 13, 2016 for lack of subject matter jurisdiction. R. 149-152.
A hearing on Erickson's alleged professional violations was held on June 20, 21,
and 22. The first two days were devoted to examination and cross-examination of the
Board's expert witness and examination of the Board's executive. The morning of the
third day, Erickson presented a motion to dismiss, based on the board's prejudice. T.

373. That motion was denied. T. 379. Erickson then presented a motion to continue
the proceedings. T. 380. The Board denied the motion, but offered to allow Erickson to

submit additional evidence after the hearing. T. 387. Erickson responded by telling the
Board that he needed a break and that he "can't take any more." T. 388. The Board
recessed to allow Erickson and Board's staff attorney to confer and for the Board's
attorney to confer with the Board. T. 390. During that recess, Erickson left the
proceedings. T. 391. He had not presented his case in chief, nor completed his crossexamination of the Board executive. The Board decided to proceed and then concluded

its case by introducing excerpts from Erickson's deposition. T. 419-424.
The Board signed a Findings of Fact, Conclusions of Law and Order on August
17, 2016. R. 222-244. The Board dismissed many of the allegations, but found that
Erickson violated several Idaho Code sections and Administrative rules and the Rules of
Professional Responsibility. R. 241. Stating that the primary duty of the Board is to
protect the public, the Board revoked Erickson's license to survey, saying that anything
other than revocation of license would not accomplish that goal. R. 243.
Erickson has petitioned this court for review of the Board's decision.
STANDARD OF REVIEW
This Court's standard of review is governed by I.C. §67-5279(3) which states:
... the court shall affirm the agency action unless the court finds that the agency's
findings, inferences 1 conclusions, or decisions are:
(a) in violation of constitutional or statutory provision;
{b) in excess of the statutory authority of the agency;
(c) made upon unlawful procedure;
(d) not supported by the substantial evidence on the record as a whole; or
(e) arbitrary, capricious, or an abuse of discretion.
If the agency action is not affirmed, it shall be set aside, in whole or in part, and
remanded for further proceedings as necessary.
Judicial review opinion-3
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The Court does not substitute its judgment for that of the Board as to the weight
of the evidence on questions of fact. /. C. § 67-5279(1). The Court will overturn the
Board's decision only if it fails to meet one of the requirements of I.C. § 67-5279(3) and
the decision violates a substantial right of the party. I.C. § 67-5279(4).

RULES OF PROFESSIONAL CONDUCT
The Board found that Erickson violated the standard of care for land surveyors.
This standard is outlined in Idaho Administrative Procedures Act (IDAPA) 10.01 .02.000

et. seq. Applicable provisions of that Code are:
10.01 .02.001.02. Scope. In order to establish and maintain a high standard of
integrity, skills and practice in the professions of engineering and land surveying,
and to safeguard the life, health, property and welfare of the public 1 the following
Rules of Professional Responsibility, hereinafter referred to as Rules, have been
promulgated in accordance with Section 54-1208, Idaho Code, ...
10.01 .02.004. Definitions .... 03. Deceit. To intentionally misrepresent a material
matter, or intentionally omit to disclose a known material matter. (3-29-10) 04.
Incompetence. Failure to meet the standard of care .... 06. Misconduct. A
violation or attempt to violate these rules of professional ...
10.01 .02.005. RESPONSIBILITY TO THE PUBLIC. 01. Primary Obligation. All
Licensees and Certificate Holders shall at all times recognize their primary
obligation is to protect the safety, health and welfare of the public in the
performance of their professional duties. (5-8-09) 02. Standard of Care. Each
Licensee and Certificate Holder shall exercise such care, skill and diligence as
others in that profession ordinarily exercise under like circumstances. (3-29-10).
10.01 .02.007. PUBLIC STATEMENTS. 01. Reports, Sta~ements or Testimony. A
Licensee shall not commit fraud, violate the standard of care, or engage in deceit
or misconduct in professional reports, statements or testimony. He shall, to the
best of his knowledge, include all relevant and pertinent information in such
reports, statements or testimony. (3-29-1 O)

BOARD'S FINDINGS OF FACT
The Board made the following findings. See

R. 229-232. Erickson prepared a

record of survey (Ex. 1.2) for clients Sydney and Dorothy Walker in July, 2010.

In that

survey, Erickson rejected the location of an original stone monument at the southwest
corner of section 24. Evidence in the record shows that the monument location had
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been honored for over 100 years.

R. 229. Also in July, 2010, he authored a survey

report explaining his reasons for moving the monument. The Board found that the
reasons were "significantly faulty''. R. 230.
The record of survey also failed to note ownership of a parcel of land owned by
the Grangeville Highway District. The report speculated that a fence was moved by
Walker neighbors to take advantage of a prior, incorrect, survey in 1996. Ex. 1. 3, p. 11.
There currently is a law suit among the neighbors about the issue.
ln 2011, Erickson sent his clients a new report, indicating that his original
conclusions were wrong about the location of the southwest corner of section 24. He
offered to relocate the corner to the correct location if Walkers paid him to do so.
Walker, apparently chose not to re-hire him.
In 2015, Erickson filed another survey report on the same rejection of the location
of the corner. This report referred negatively by name to another surveyor hired by the
Walkers after they discontinued their relationship with Erickson and also referred
negatively to Walkers, although not by name.
The twenty-page Complaint alleged numerous violations of IDAPA rules and the
Idaho Statutes. The Board dismissed Count Three, Five, and Slx and parts of the
remaining counts. R., 224-229. The Board found that Erickson violated several Idaho
Code secUons and Administrative rules and the Rules of Professional Responsibility.

R., 241.
DISCUSSION
This Court is mindful that its review of the Board's action is limited to the five
items listed in LC. §67-5279(3). A discussion of the violations found by the board
follows.

A. Count 1 Paragraph 4, signing and sealing reports.
Count 1, Paragraph 4 alleged that the report sent to Walker on December 29,
2011 was not signed, or sealed, nor was it marked as preliminary. The Board found that
this was a violation of I.C.§ 54-1215, which requires that a seal, signature, and date be
placed on all final land surveys and reports when presented to the client or any public or
governmental agency. If the document is not a final, it must be marked as preliminary or
draft.
Judicial review opinion-5
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Although it is not clear, Erickson seems to argue that because the report was not

signed or sealed, it was not final. Idaho Code § 54-1215 requires a work product of a
surveyor which is given to a client must be either signed and sealed or it must be
marked as preliminary or draft. Erickson did neither on this particular report.
Exhibit 35, a record of survey dated 7/27/10 was signed and sealed. Exhibit 36,
a record of survey dated 8/17/11 was signed, but not sealed. Exhibit 37 and 38, both

-

suivey reports dated 2/13/15 are signed and sealed, and were recorded. The evidence
shows that Erickson was careless about signing and sealing his reports and that the
record of suivey referred to in the Board's Findings was not signed, sealed, or marked
as preliminary.
B. & H. Count 1 Paragraph 5 and Count 4, Paragraph 24.b., failure to note Grangeville
Highway District property and overstating Walker's acreage.
Count 1 Paragraph 5 and Count 4, Paragraph 24.b. allege that the Record of
Survey, Ex. 1.2, fails to note the property owned by Grangeville Highway District and
overstates the amount of land owned by his client. This, the Board expert testified,
represented that Walker's acreage list on the Record of Survey includes that owned by
Grangeville Highway District. T. 48. The Board found those errors to be gross
negligence, incompetence (failure to abide by standard of care) and misconduct. R.

233.
Erickson argues in his appellant brief that the purpose of the Record of Survey is

noted on the survey as "A Dependent Resurvey of the Exteriors and Subdivisions of
Section 24, T30N, R3E" and in accordance with the BLM Manual, the call for section
subdivision is a call for the U.S. Rectangular Survey System, not a call for a metes and
bounds description. The Grangeville Highway District property is defined by a metes
and bounds description, and wouldn't be included. Besides, Erickson says, there is no
rule or statute that requires a Record of Survey to show property ownership. He also
correctly points out that the Board dismissed the issue under a different count because
they determined that there was no evidence that the welfare of the public was harmed

by the omission. R. 225.
The Board's expert testified that it was a violation of a standard of care. The
standard of care was defined by a Board member and the Boa refs expert as "what
Judicial review opinion-6
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another professional practicing in that area 1 in the same circumstances would do." T.
121, IDAPA 10.01.02.005.04.

It is fairly debatable that the omission of the identity of the Grangeville Highway
District property can be called grossly negligent or incompetence. Gross negligence is
defined in I.C.§ 54-1220 as repeated acts of negligence. There is no evidence that
shows that Erickson repeatedly failed to identify property ownership on records of
surveys for other clients. Also, to prove negligence, the Board must show that a party
was damaged. There is no evidence that either Walker or GrangevilJe Highway District

was damaged, as the Board found. T. 201, R. 225. Regardless, there is evidence in
the record that the omission of the identity of a landowner in a record of survey is a

violation of the standard of care.
C. & F. & H. Count 1 Paragraph 5, Count 2 Paragraph 9.a .• and Count 4 Paragraph
24.a, accusation that neighbors encroached on Walker's progerjy.

Count 1 Paragraph 5 alleges that Erickson accused neighbors of capitalizing on
1

an erroneous survey to encroach on Walker s land without interviewing the neighbors.
The Board found that this was gross negligence, incompetence and misconduct. R.

235. Count 2 Paragraph 9.a. is ~ssentially the same, that Erickson adversely affected
the welfare of the public by not inquiring into the history of the fence.
Erickson correctly argues that the Board investigator/expert did not do so either.
Substantial evidence in the record shows that Erickson did accuse Walker's
neighbors on the west boundary of the NW¼ of Section 24 (the Badertschers) of
building a fence that encroached on Walker's property, based on a 1996 survey done by
Edwards. Ex. 1.3, p. 11. The record also shows that the fence in question was built by
a Walker family predecessor prior to the 1996 survey. Ex. 1.4, p. 2~3. The record also
shows that there was litigation regarding the property lines in the neighborhood, but the
record also shows that the litigation was in place before Walker sent her complaint
about Erickson. Ex. 1.5, p. 4. The record also shows that Walker's letter of complaint

asked his name be added to a list of 4 other surveyors, all of whom apparently had
been involved in the controversy at one time. Ex. 1.5.

D. Count 1 Paragraph 7.a, 7.b and 7.c, failure to file propectY corners.

Judicial review opinion-7
NOTICE OF APPEAL OF SUBST. JUDICIAL REVIEW OPINION

813

19 of 38

Count 1 Paragraph 7.a, 7.b, and 7.c alleges that Erickson did not file corner
records as to three separate comers, as required by I.C.§ 55-1604. Erickson argues
that he did not use one of the corners as a control, so no record was necessary. As for
the other two comers, he alleges that a corner record does not have to be filed where a
known position was adopted from a previous credible record. In his deposition, he
stated he did not file comer records because he did not set a monument.

T. 423.

The -Soard found that there was no rebutting evidence and sustained the
allegations. There is substantial evidence in the record to show that Erickson
reestablished comers that were used as a control in his survey and did not file a corner
record for any.

E. Count 1 paragraph 8.a .• failure to evidence prior corner records.
Count 1 Parag~aph

a.a alleges that Erickson did not evidence prior corner

records as to the NW comer, north¼ comer, and west¼ corner of Section 24, and NE
corner of Section 25 on his record of survey. This, the Board, alleges, is a violation of
I.C. §55-1906(2).
Erickson argues in his brief that Ex. 1.2, his 2010 record of survey incorporates
those comers by reference and that there are no requirements that corner records

cannot be incorporated by reference. He cites to admitted exhibits that confirm his
argument that the corners were incorporated by reference.

G. Count 2 Paragraphs 9.c and 10.a, rejection of original stone.
Count 2 Paragraphs 9.c and 10.a allege that Erickson engaged in insufficient
investigation before unreasonably rejecting an original stone on the SW comer of
Walker land and a later monument The Board expert asserted that Erickson should
have followed the BLM Manual and the standard of care and honored the original stone
monument. T. 151. The Board also found that Erickson admitted to his client that his
2010 survey report rejecting the original monument was in error but made no effort to

correct the error. R. 240.
Erickson argues that the 2009 SLM standard is to use the best available

evidence, reconciling

au the evidence, and points out that the Board's expert testified

that just because a surveyor thinks a stone

js

the original stone doesn't mean it is. T.
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268. Erickson states that in accordance with the BLM manual, he conducted interviews,
used prior surveys, plans and deeds to form his opinion.
In accordance with the standard of review, the Court finds that there is
substantial evidence in the record to support the Board's findings.
Review of Board's Findings under l.C.§ 67~5279(3)
(a) violation of constitutional or statutory provision. This Court determines that
there was no constitutional or statutory violation. Erickson devoted most of oral
argument to his assertion that this action was brought in retribution for a 2014 article he
wrote and was published in The American Surveyor magazine. R. 167-169. The article
was critical of proposed legislation by the Board to change the definition of a
professional land surveyor. Erickson argued that to revoke his license because of an
article he wrote is a violation of his freedom of speech. The Court finds that the Board
based their decision on the evidence presented to them. There was no evidence that
the revocation of his license was based on the article he wrote.

Erickson also argues that he was denied procedural due process because he
was not given the opportunity to present his case. The record shows that on the third

day of the hearing, Erickson left the hearing, saying, "Frankly, I can't take any more. I
need a break." T. 388. In a motion for continuance filed after the hearing, he stated,
" ... due to my age and about three hours of sleep each of the last three nights I was
neither physically nor mentally able to participate in this third day of hearing." R. 365.
Erickson was offer a continuance prior to the scheduled hearing dates, but he
declined. R. 384, Ex. 53. The hearing was scheduled in March and notice was given

that it was a three day hearing. He had time to prepare for the hearing, assess his
ability to represent himself, and find lodging.
Throughout this proceeding, Erickson has alleged the Board is bias against him
because of the article he wrote and the fact that a member of the board served as the

board's expert witness in the hearing. He cites Caperton v. AT Massey Coal, 129 S.Ct.
2252 (2009) to show that it is not necessary to prove bias, but it can be found if there is
an unacceptably high risk that such is the case. Caperton found bias because the CEO

of the coal company before the Judge helped that Judge get elected. The Court found
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that the ·Judge had a personal stake in the matter. Erickson has not shown that the
Board's expert or any Board member had a personal stake in this matter.
John Elle, a member of the Board served as investigator and expert witness in
this matter. This is aJlowed by the Idaho Administrative Procedure Act, as long as he did
not participate in the Board's decision. See !DAPA 04.11,01.420.01. Erickson has
made no showing that Elle participated in the decision.

The member of the board that wrote an email critical of Erickson recused himself
from the hearing and decision making process. T 28.
A review of the transcript of the proceedings and the agency record shows that
there were no other violations of constitutional or statutory provisions. The Board
considered his motionst even though they were untimely. When Erickson challenged
evidence at the hearing as an item that was not in the complaint, the board offered to
keep the record open so that he could respond to the new complaint. T. 387. Although it
was unfortunate that Erickson chose to not complete the scheduled third day of the
hearing, it was his choice. And, although the fact that the Board acted as the finders of

fact has an inference of partiality, they are authorized by law to do so and Erickson has
presented no evidence that they didn't abide by the law in making their determinations
of violations of duty.

,au in excess of the statutory authority of the agency. The Court also finds that
Board did

not violate their authority. They are charged with the administration of the

provisions of the law pertaining to suNeyors. J.C.§ 54-1203.
(c) made upon unlawful procedure.

Erickson alleges that the Board unlawfully

continued the hearing on June 22 after he left. The Court concluded above that he was
afforded due process during the proceeding and that it was his choice to leave.
(d) substantial evidence on the record as a whole. There is substantial evidence
in the record as a whole that Erickson violated various statutory surveying requirements
and that he violated the standard of care for surveyors by omitting reference to
Grangeville Highway District property on the Record of Survey, by accusing the
neighbors of capitalizing on an erroneous survey to encroach on the neighbor's land,
and by rejecting an original monument.
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(e} abuse of discretion. Discretionary decisions of an agency shall be affirmed if
the agency (1) perceived the issue in question as discretionary, (2) acted within the
outer limits of its discretion and consistently with the legal standards applicable to the
available choices, and (3) reached its own decision through an exercise of reason.

Idaho Ground Water Assoc. v. Idaho Dep't of Water Res., 160 Idaho 119, 126, 369 P.3d
897, 904 (2016), reh'g denied (May 9, 2016). Idaho Code§ 54-1220(4) allows the

Board to impose administrative penalties including a fine, admonishment or a
reprimand, or suspension of the license.
Clearly, the Board has the ability to suspend Erickson's license. However, the

right to practice one's profession is a recognized valuable property right, protected by
due process rights. Ater v. Idaho Bureau of Occupational Licenses, 144 Idaho 281,
285-6, 160 P.3d 438, 442-3 (2007). Due process includes a fair and impartial tribunal.

Pines v. Idaho State Bd. of Med., 158 Idaho 745,757,351 P.3d 1203, 1215 (2015),
citation omitted.
As indicated herein, this Court has upheld the findings of the Board with
reference to violations. However, the Court is troubled by the detenninations made by
the Board concerning sanctions impose for such violations. This concern is especially
evident based upon the language of the Board's opinion, the fact the Board's main
witness was a member of the Board, and a Board member recused himself from
participation in the decision. While those acts are within the purview of the Board they
are troubling.
This Court finds that the Board did not reach its decision to suspend Erickson's
license through an exercise of reason. The severity of Erickson's violations does not
warrant the punishment of revocation of his license and constituted abuse of discretion.
First, many of the violations cited by the Board, while they are violations, are not
of major magnitude. This Court is not convinced by the evidence that violations such as
the failure to file corner records, are gross negligence that harms life, health, and
property. Gross negligence is defined as repeated acts of negligence. J.C.§ 54-1220.
The Board has not produced any evidence that Erickson made such mistakes on work
done for other clients. The Board expert testified that there is no evidence that either
Walker or Grangeville Highway District was damaged by his failure to identify the
Judicial review opinion-11
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Grangeville Highway District property on his record of survey. T. 201, R. 225. Although
Erickson did not technically follow I.C.§ 55-1906{2) by showing the instrument numbers
of the most current comer records, he did provide a reference to where those numbers
could be found. It is a stretch

to find that providing a reference to a number rather than

the actual number is a threat to Jife, health, and property.
Although the Board alleges that he violated the standard of care by "creating
great turmoil among the neighbors", (R. 242), the record shows that property
boundaries in the neighborhood were in dispute before Erickson prepared the survey
report in 2010.
Second, the record shows that on May 22, 2015, the attorney for the Board staff
offered to settle this matter for a $250 administrative penalty. R. 438. The record is not
clear whether the Board was aware of the offer of settlement or the rejection of the
same by Erickson. Clearly the offer has become a part of the record, notwithstanding
its lack of admissibility. However, the fact that the allegations escalated from warranting

a de minimus fine to revocation of a license is an indication that the attorney for the
professional staff determined prior to hearing that the initial violations did not warrant
anything other than a de minimus penalty. The fact that the Board imposed the most
serious sanction based on similar facts available to the staff's counsel brings into play
whether the Board exercised reason in its decision to revoke Erickson's license.
Finally, the language used in the Findings of the Fact as to sanctions does not
indicate that the Board exercised reasoned judgment based upon substantial evidence
on the issue of punishment. ln a similar matter involving the revocation of a medical
license, the Idaho Supreme Court wrote:
The language employed in the Board Findings is of concern in this regard. The
Board denounced the hearing officer, having concluded that he "immeasurably
failed to comprehend the principal issues in this case." The Board then
proceeded to passionately rail against Pines' conduct saying, among other
things, "Dr. Pines1 egregious conduct was so corrupt and degenerate as to shock
the conscience .... " While it is true that Pines conducted himself in a reprehensible
manner, taking advantage of young men with troubled pasts, a tribunal does not
give the impression of impartiality when it employs heated rhetoric and
denunciations. Rather than playing to an audience, the job of the impartial
tribunal is to deal with the facts and issues at hand in a professional manner.
Pines v. Idaho State Bd. of Med., 158 Idaho 745,757,351 P.3d 1203, 1215 (2015)
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Similarly, the Idaho Board of Licensure of Professional Engineers and
Professional Land Surveyors wrote in their Findings:

In short, Mr. Erickson went from a hired surveyor relied on by the client and with
a responsibility to the public, to a surveyor apparently pandering for additional
work at the client's expense, to a spiteful officious intermeddler ....
Instead of approaching the matter with contrition and humility, Mr. Erickson has
attempted to brazen it out, trying at every turn to obstruct, delay or otherwise
backhand the matter. Indeed, Mr. Erickson has gone so far as to assert that the
Board's dealing with the chaos he has created is •juvenile' or illegal.

R. 242.
The Court recognizes that Erickson represented himself and did present many
challenges to the board during thc:se proceedings. The severity of his punishment
indicates to the Court that the Board did not exercise reasoned a n d ~
judgment based upon the record before it
The revocation of Erickson's license is unreasonable based on the facts of the
case and does not appear to be the product of reasoned judgment or supported by the
record. The Order of the Board revoking the license of Mr. Erickson is reversed and the
matter is remanded to the Board for further proceedings consistent with this opinion,
including redetermination. of discipline.
DATED this .f I

;G)l

'day of May, 2017.
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Same as R.166-169
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FOX

HEN HOUSE
And The Inmates are Running the Asylum

http://toshiami.devianlarl.com/

time-sensitive issue compels us to postpone the article on
increasing your client base. The Idaho Society of Professional Land
Surveyors (ISPLS), as well as societies of other states, in conjunction
with their state boards, are in the process of drastically altering the
profession of land boundary surveying. ISPLS reports that this is a
nationwide movement and Idaho needs to alter its legislation to be
in conformance.
In the September meeting of our local chapter the proposed
new legislation was presented by a tag team from ISPLS, the state

board, and Worrell Communications. The resulting seduction
presented the advantages and hid the flaws, always accompanied
by "Everyone else is doing it". Well, everyone else might be doing it
(which we very greatly doubt) but the action will cause a swelling
that will be very hard to get rid of. The enlargement of the land
boundary portion of the rules to include all measurements
performed upon, above or below the earth, is another example of
engineering cells invading surveyor cells. And we need to do this so
we are like other states! Come on.

CHAD & LINDA ERICKSON
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THE SOLE EFFECT
OF THE NEW
LEGISLATION WILL
BE TO NULLIFY THE
REQUIREMENT
FOR BOUNDARY
EXPERIENCE.
To the charge that ignorant surveyors
would be performing land boundary
surveys, the Idaho Executive Director, Keith
Simila, explained to us that the requirement
that licensees only practice where they have
expertise should prevent the ignorant from
performing land boundary surveys.
The very next day brought an answer to
Mr. Simila's claim. A neighbor of one our
clients was complaining about crews that
surveyed next door in 1985, 1992 and 2005.
Neighbor: ''.A young whipper-snapper
marched up to us and said that he had
just finished College and he knew what
he was doing and he could survey our
property anytime he wanted. So Daddy
sat over there in a chair and quietly laid
his shotgun across his knees and said 'I
know what I'm doing too."'
Chad: "Was that the BLM?"

Neighbor: "That's the one. That survey
had people's property lines going through
their living rooms. Oh! Oh? Where are you
going to put the comers?"
Ch ad: 'We're going to put them back''.

Neighbor: "Bless you for that! (hands
clasped under her chin) Thank you Lord!
This day has been a long time coming."

IMAGE ANO PERMISSIO N FROM LYNDON PATRICK

htip://awkwardon.deviantart.com/

Here is the enlargement/dilution effect
extracted from the proposed Idaho rules:
5frl202 (11) "Professional land surveying''..
mean(s) responsible charge of land surveying to determiRe the correct bmmdary
descriptioR, to establish or reestablish laRd
boimdaries... services using such sciences as
mathematics, geodesy, photogrammetry and
involving both (1) the making of geometric
measurements and gathering related
information pertaining to the physical or
legal features of the earth, improvement on
the earth. the space above, on or below the
earth and (2) ... developing the same into ..
maps ... ; or to provide acts of consultation.. "

The evisceration: Because any and
all earth measuring activities will be
included in the definition of Professional
land surveying. four years of these
activities will qualify the applicant to sit
for the state survey exam. Voila, an Idaho
Professional Land Surveyor's license can
then be obtained with zero, zip, nadanada-lemonada land boundary experience.
After the many exclusions. when all
is said and done. the sole effect of the
proposed lesgislation will be to nullify the
requirement for boundary experience. Will
this soon be in legislation near you? Your
profession needs your involvement.

.

In the forgoing case BLM had ignored the
very regular fences of a 1913 subdivision.
Lil<e the old grocer to the young candy
snatcher, we say, "Put it back!"
To Keith Simila we say, "The ignorant
don't know they don't know''.
And so it will come to pass, following
the new legislation, that the licensed Land
Surveyor will routinely fail to be qualified as
an expert in Land Boundary Surveying for
lack of experience.

OPPOSING COUNSEL
On cross-examination of expert witness:
"So, you went to college for four years and
have a degree in Land Surveying. Since this

PINION
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A competent land boundary surveyor spends so much time in the past; museums, old
journals, dusty tomes at the court house, speaking to the "old ones", fondling rusty
wire, and digging in the dirt for relics of original evidence; that he/she becomes a time
traveler. This condition showed this week when we asked a room full of the new guard
at a Recorder's Office if we could see their Grantor/ Grantee Index books. First they
looked up with blank stares from their computer screens, then they looked at each
other. It was like stepping out of H.G. Wells' time machine. Right then the past seemed
more real than the present.

case involves boundary issues and you will
be asked for your opinion, can you explain
to me what the term "lot exception"means?
"Fundamental law of original comers'?
Senior/Junior rights?
How maT\)7 credits didyou have in the
study of land case law? None!
Did aT\)7 ofyour professors have a PHD in
Land Surveying? No! What did they have their
doctorates in? Math! What role does math
play in Land Boundary Surveying? Did you

ON YOUR
MARK,
GET SET,

Good. How maT\)7 of those years were with
land boundary surveying? None? Wf\)/ not?
You were not required to have any land
boundary experience to get a Professional
Land Surveyor's license?
What did you survey? Do you think property
lines have aT\)lthing to do with blue topping
highways or scanning cathedrals? I don't
either. Your honor, I move that the proposed
expert be disqualified and not be permitted to
testify as an expert witness. Granted." ~

'
•

The danger is that the igno rant
don't know they do n't know .
read in the June 2014 issue of the American
Surveyor where C. Barton Crattie said
"Math to a Land Surveyor is like cocaine to a
dopehead"? Isn't math, like the ceiling lights in
a surgery, merely illumination for the surgeon?
And like the surgeon, doesn't the surveyor
have to use other tools such as old records,
local testimoT\)7 and road centerlines and fence
comers in addition to math? Maybe even in
preference to mathematical solutions?
Do you read aT\Jl of the professional
survey magazines? Ever read the writings
of]eff Lucas? What makes you think you
can testify as an expert in this court ifyou
don't understand the Fundamental Law of
Original Comers?
In getting your four year degree, how maT\)7
hours did you operate survey instruments?
Wf\)/ so few? Would your professor allow you
to take the instruments out of the building
on your own? Why not? Not sure!? He was
Pakistani and couldn't speak English?
Any other qualifications? You say you have
a license as a "Professional Land Surveyor''.
What qualified you for that license, other
than the degree in which you never operated
survey instruments? Four years of experience?

Chad says that he hasn't seen anything as
slick as the presentation at our September
chapter meeting since he was a Mormon
Missionary back in the dark ages. Well, dip
'em and fry 'em; who is orchestrating this
high-powered, nationwide effort anyway?
Any and all objections just rolled off their
backs. 'We don't have time for a comment
period'; they rebutted, while selecting the
non-objectors to contact specific legislators
using the provided lesson plan. Einstein
said, spealting of the conflict between
physicists and mathematicians, "Each period
is dominated by a mood such that few can
perceive the tyrant that rules over them''.
Well, in orchestrating the new rules for Land
Surveyors nationwide, our candy snatcher
has shown himself?
We see you. Now, put it back!
"N ote: This cross exam prep was vetted by

our attorney.
Chad Erickson is licensed in the States of

Idaho and Arizona but it is difficult to tell
who knows the most, Chad or Linda. Or who
is in charge. Its a Lewis and Clark thing .
ericksonlandsurveys@gmail.com

SURV·KAP
• SURVEY MARKERS
•CAPS
• ACCESSORIES
.800-445-5320
SURV-KAP.COM
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ATTACHMENT "C"

Two signature pages from Ex. Sa.1
Thence, leaving the fence remnants on a line passing through a pine tree used as a
gatepost, N.14°57'59"E., 63 .73' to the point of intersection with the said Section line;
Thence, along the Section line, S.89°48'35"W., 430.20' to the True Point of Beginning;
CONTAINING 0.376 Acres;
ALL AS SHOWN on Record of Survey #S-2958 on file at the Idaho County Recorder's
Office.

Invitation To Encroach- Termination Of:
In 1996 the Walkers retained, and paid, Carl Edwards to re-survey the exterior and
subdivision lines of Section 24, T30N, R3E. During the performance of this work Mr. Edwards
apparently failed to respect the fundamental law of original comers and placed five of his
sectional comers in the wrong locations, to a considerable degree. The errors are in the
magnitude of272', 96.94', 157.19', 34.59' and 121.2'. Mr. Edwards' survey was recorded as
R.O.S. #S-1177.
The Walkers report that they objected to the accuracy of Mr. Edwards survey at the time.
Never-the-less, the Edwards monuments were an invitation for neighbors to encroach upon the
Walker's property from the South, West and North. At the West boundary of the NWl/4 of
Section 24 the neighbors have accepted that invitation by building fences upon the Edwards lines
(see stippled area on Record of Survey). At no other location have the neighbors taken
advantage of the situation.
The recording of this survey exposes the errors in Mr. Edwards monuments and thus
terminates the invitation to encroach. My survey regards the encroachments where fences were
built to Edward's monuments and lines but disregards any claims by neighbors who have not
built fences to these lines

Chad R. Erickson RLS 7157

date

11
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Thence, leaving the fence remnants on a line passing thxough a pine tree used as a
gatepost, N.14°57'59"E., 63.73' to the point of intersection with the said Section line;
Thence, along the Section line, S.89°48'35"W., 430.20' to the True Point of Beginning;
CONTAINING 0.376 Acres;

ALL AS SHOWN on Record of Survey #S-____ on file at the f daho County
Recorder's Office.

Invitation To Encroach - Tennination Of:
rn 1996 the Walkers retained, and paid, Carl Edw,-u-ds to re-survey the exterior and
subdivision lines of Section 24, T30N, RJE. During the performance of this \York Mr. Edwards
apparently failed to.respect the fundamental law of originii! corners and placed five of his
sectional corners i11 the wrong locations, to a considerable degree. The en-ors are in the
magnitude of 272', 96.94', 157.19', 34.59' and 12 L2'. Mr. Edwards' survey was recorded as
R.O.S. #S-1177.
The Walkers report that they objected to the accuracy of Mr. Edwards survey at the time.
Never-the-less, the Edwards monuments were an invitation for neighbors to encroach npon the
Walker's prope1iy from the South, West and North. At the West bmmdary of the NWl/4 of
Section 24 the neighbors have accepted tliat invitation by building fences upon the Edwards lines
(see stippled ,u-ea on Record of Survey). At no otller location 11ave the neighbors taken
advantage oftbe situation.
The recording of this survey exposes the errors in Mr. Edwards monuments and tlms
terminates the invitation to encroach. My survey regards the encroachments where fences were
built to Edward's monuments and lines but disregards any claims by neighbors who have not
built fences to tliese lines

~/{£e-_·-~- _7·_·z_P.:_f._o/o
Chad R. Erickson RLS 7157

11
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ATTACHMENT "D"
Yellow highlights have been added

Chad Erickson <ericksonlandsurveys@gmail.com>

Fw: Fwd: FW: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?
Chad Erickson <chadrerickson@yahoo.com>
Reply-To: Chad Erickson <chadrerickson@yahoo.com>
To: Chad Erickson <ericksonlandsurveys@gmail.com>

Sat, Jan 3, 2015 at 2:40

"We Americans are the ultimate innocents. We are forever desperate to believe that this time the government is telling us the truth." Sydney Schan berg

----- Forwarded Message ----From: Brian Allen <bwireallen@gmail. com>
To: chadrerickson@yahoo.com
Sent: Monday, December 22, 2014 9:28 PM
Subject: Fwd: FW: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?

------- Forwarded message -------From: Rodney <rodney@d ioptrageomatics.com>
Date: Wed, Dec 17, 2014 at 10:29 AM
Subject: FW: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?
To: Brian Allen <bwireallen@gmail.com>

Brian,
This is the thread of emails that I have regarding the American Surveyor article.

BOARD OFFICIALS INVOLVED IN THIS E-MAIL CHAIN
John Elle= Chairman, Expert Witness, asst. prosecutor, 2nd Investigator.

Rodney Burch PLS

Keith Simila=

Executive Director and issuer of marching orders.

Glenn Bennett = Board Member and composer of response.
John Russell =

First Investigator.

www.dioptrageomatics .com

4737 Afton Place, Ste. B
Chubbuck, ID 83202
Office: 208-237-7373
Fax: 208-238-3385

Jim Szatkowski = Assistant Executive Director

From: Nathan Dang [mailto:nathan@accuratesurveyors.com]
Sent: Wednesday, November 19. 2014 1:41 PM
To: Steve D. Staab
Cc: Glenn Bennett; Rodney; Tom Ruby; Bob Jones ; Bruce Smith; Clint Hansen; George Yerian; ISPLS OFFICE; Jeannie Vahsholtz; Jeremy Fielding; John Russell; Katy Dang; Mitch
Christian; Rob Stratton; Steve Frisbie; Thomas Taylor, Tyson Glahe; elle@ae-eng.com ; Keith Simila; Jim Szatkowski
Subject: Re: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?

All,
Thanks for the comments and discussion. I put forth the idea for a rebuttal to Mr. Erickson's rant on a request from Keith Simila. I think there is merit in
expressing our opinion and I think it can be done with grace and dignity.
Nate

On Wed, Nov 19, 2014 at 1:25 PM , Steve D. Staab <sdstaab@lcsc.edu> wrote:
I agree 110% w ith Mr. Bennett and in his last sentence that is what we are trying to do by inviting all local surveyor's to our meetings. At least they show up the majority of
the meeting 's while our members are hit and miss. I want them to know that, to paraphrase our President, "we aren't smart enough to know what we need". We also knolA
if there is opposition out there to our ideas and think about combatting them .
From: Glenn Bennett [mailto: gbennett@civils urvey .net]
Sent: Wednesday, November 19, 2014 12:17 PM
To: Rodney; 'Tom Ruby'; 'Nathan Dang'
Cc: 'Bob Jones'; 'Bruce Smith'; 'Clint Hansen'; 'George Yerian' ; 'ISPLS OFFICE'; 'Jeannie Vahsholtz'; 'Jeremy Fielding'; 'John Russell': 'Katy Dang' ; 'Mitch Christian' ; 'Rob Stratton'; Stev
D. Staab; 'Steve Frisbie'; 'Thomas Taylof; 'Tyson Glahe': elle@ae-eng.com· 'Keith Simila': 'Jim Szatkowski
Subject: RE: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?
I agree 100% with Rodney. To quote Curt Sumner from earlier in the week '" It never pays to get down in the mud with a pig. You only get dirty and the pig loves it. " I
believe Mr. Erickson is seeking attention (maybe he wasn't hugged enough as a child) and hopes to generate a reaction or response. I think our objectives are better met if
we note his objections and be prepared to defend our legislation before the legislature at the proper time . We should also continue to educate other surveyors and our
legislators on what we are trying to accomplish with the legislation. If we do it properly, they will see Mr. Erickson for what he is. I believe that if we respond to him we will
only tip our hand and give him time to organize a rebuttal of his own.
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Keith has already commented on how the IBPE&~
.; discussing how to address the "boundary surveying" par,.
.f the experience requirement so I won 't reiterate it.
However, I will add that the Board takes their job of evaluating and the granting of licenses to individuals very, very seriously. We generally have 10 or 15 non-standard
applications to review at each meeting and will spend the better part of a day doing so. Some have been denied or continued because of deficiencies in education or
·experteni;e. Others have been asked to appear before the Board or phone in for interviews to gain a better understanding of their credentials. I would expect no difference
in how surveyor applicants were reviewed should the proposed legislation pass. If an applicant was heavy in construction or mapping surveys and showed a minimal
amount of actual boundary surveying, I would expect the Board to deny or continue until they have demonstrated that they have acquired the necessary experience.
Brue Smith's earlier comment was spot on . This legislation brings what the vast majority of us are already doing in our practices under the umbrella of land surveying . Witr
this change "land surveying" will no longer just refer to boundaries, it will include everything we already do. We will need to adjust our thinking about a Land Surveyor is.
I have also heard comments over the past few months that this legislation will increase liability to surveyors because it brings mapping, construction staking , etc. under the
wing of land surveying . In my opinion , this is incorrect. If you are doing this type of work now, you have already assumed the liability and it is attached to you whether you
like it or not. If you think this isn't so , go stake some curb wrong and have it torn out and replaced or produce a topo drawing that is incorrect and quantities are wrong
based on what you provided . I guarantee you that your client and their attorney will beg to differ.
To sum it up, I think our best strategy is to take advantage of every opportunity to educate fellow surveyors and our legislators on what the proposed change really is and
what it will do. We should also be prepared to appear before the committees to rebut and defend any objections to the proposed legislation.
Glenn Bennett, PLS

From: Rodney [mailto:rodney@dioptrageomatics. com]
Sent: Wednesday, November 19, 2014 11 :44 AM
To: 'Tom Ruby'; 'Nathan Dang'
Cc: 'Bob Jones'; 'Bruce Smith'; 'Clint Hansen'; 'George Yerian'; Glenn Bennett; 'ISPLS OFFICE'; 'Jeannie Vahsholtz'; 'Jeremy Fielding'; 'John Russell' ; 'Katy Dang '; 'Mitch
Christian'; 'Rob Stratton'; 'Stephen Staab'; 'Steve Frisbie' ; 'Thomas Taylor' ; 'Tyson Glahe'
Subject: RE: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?
I understand first reaction is emotional but may I suggest we be patient before we jump into a fight that has no merit.
One man's opinion (and it is just that) does not detract from the overwhelming support for this issue.
The article is full of misunderstanding, uninvolved / uneducated opinion and theatrical hearsay.
The arrogance of Mr. Erickson is obvious. His assumption that a judge w ould be concerned whether the expert witness has read American Surveyor or subscribes to the
philosophy of Jeff Lucas is laughable.
I would be interested to know if he is a paid member of ISPLS? Does he attend our conferences? For me, the first qualifying condition to have an valid opinion on any issuE
is to be involved with the organizations that the issue impacts.
I think we should expect some opposition. That is natural. However the score is still: ISPLS Members (125) infavor and outsiders (1) opposed.
Lets not fight Mr. Erickson. Lets continue on our path of educating our legistalive body and proceed in a professional manner.

Rodney Burch PLS

0

~
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c
www .di optrageomatics .com

4737 Afton Place, Ste. B
Chubbuck, ID 83202
Office: 208-237-7373
Fax: 208-238-3385
From: Tom Ruby [mailto:TR R@JUB.com]
Sent: Wednesday, November 19, 2014 11:09 AM
To: Nathan Dang
Cc: Bob Jones; Bruce Smith; Clint Hansen; George Yerion; Glenn Bennett; ISPLS OFFICE; Jeannie Vahsholtz; Jeremy Fielding; John Russell; Katy Dang; Mitch Christian; Rob Stratton;
Rodney Burch; Stephen Staab; Steve Frisbie; Thomas Taylor; Tyson Glahe
Subject: RE: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?
Count me in!
Tom
From: Nathan Dang [mailto:nathan@accuratesurveyors.com]
Sent: Wednesday, November 19, 2014 11 :07 AM
To: Tom Ruby
Cc: Bob Jones; Bruce Smith; Clint Hansen; George Yerion; Glenn Bennett; ISPLS OFFICE; Jeannie Vahsholtz; Jeremy Fielding; John Russell; Katy Dang; Mitch Christian; Rob Stratton;
Rodney Burch; Stephen Staab; Steve Frisbie; Thomas Taylor; Tyson Glahe
Subject: Re: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?
Who wants to write the rebuttal? Or help me write the rebuttal? Rob and Steve we need your help up north. Please contact me as soon as possible.
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Nate
On Wed, Nov 19, 2014 at 11 :04 AM , Tom Ruby <TRR@jub.com > wrote:
· From' thi'i article "your profession needs your involvement". I completely agree Mr. Erickson . Where have you been for the last two years? Two years in
which we were begging for involvement? A time during which your complaints could have been addressed, you sat in silence.
The scenario presented in the article begs the question: If the board were to allow someone to sit for the exam with no boundary experience (which they
wouldn't) how on earth would such a person pass either the fundamental or the principles and practice exam?
ALL of you in Legislative Districts Six and Seven just got a larger burden placed upon you to reach-out and make sure your legislators understand the
REAL issues at hand .
Tom

From: Nathan Dang [mailto:nathan@accuratesurveyors.com]
Sent: Wednesday, November 19, 2014 10:49 AM
To: Bob Jones; Bruce Smith; Clint Hansen; George Yerion ; Glenn Bennett; ISPLS OFFICE; Jeannie Vahsholtz; Jeremy Fielding; John Russell ; Katy Dang
Mitch Christian; Nathan Dang; Rob Stratton ; Rodney Burch; Stephen Staab; Steve Frisbie; Thomas Taylor; Tom Ruby; Tyson Glahe
Subject: Fwd : FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?
Please distribute the link to this article to the membership.
Nate
---------- Forwarded message ------From: ISPLS <info@idahospls.org>
Date: Wed, Nov 19, 2014 at 10:46 AM
Subject: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?
To: "Nathan Dang (Nathan Dang)" <nathan@accuratesurveyors.com>, keith .simila@ipels .idaho.gov
Chad & Linda Erickson's story, "The Fox is Guarding the Henhouse," can be found at this link.
http://www.amerisurv.com/content/view/13254/153/
Katy Dang
Executive Director
Idaho Society of Professional Land Surveyors
katy@ idahospls.org
(208) 658-9970
www.idahospls.org

From: editor@Amerisurv.com [mailto:editor@Amerisurv.com]
Sent: Wednesday, November 19, 2014 4:01 AM
To: info@idahospls.org
Subject: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?

This newsletter for November 19, 2014 will be archived at
http://www.amerisurv.com /newsletter/ 19NOV2014.htm

News / Current Issue / Archives / Photos / Subscriptions / eMagazine
liDAR / Machine Control / GIS / LBS / Survey History / RSS Feed

We are finishing out the year with a combined November-December issue. As we expected, Mike Pallamary's article about the two million dollar house
screw-up in Rhode Island is leading the Hit Parade. Close behind is Wendy Lathrop's explanation of an odd title procedure in Pennsyvania.
1
iAs I write this , Skip Theberge's article about artillery surveying in World War II is in third place, and my article about Ben Kacyra, the man who introduced
~ h o s e of us in the United States to laser scanning, is in fourth. And don1 miss the images in Larry Trojak's story about the visible-from-space-face on our
National Mall in DC.
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ATTACHMENT "E"

M -,Gmail

Chad Erickson <ericksonlandsurveys@gmail.com>

Court
3 messages
Marc Cheves <marc.cheves@chevesmedia.com>
To: Chad Erickson <ericksonlandsurveys@gmail.com>

Sun, Jun 18, 2017 at 7:39 AM

In yesterday's message you mentioned an appeal you were filing with the ID SC. The last court didn't remand back to the
lower court? Why are you having to go all the way to the SC? What are you appealing? Wish this would hurry up so you
could start writing again!

Chad Erickson <ericksonlandsurveys@gmail.com>
To: Marc Cheves <marc.cheves@chevesmedia.com>

Sun , Jun 18, 2017 at 8:30 AM

What a nice present for Father's Day, your e-mail, "Wish this would hurry up so you
could start writing again." Thank you. This is my thought exactly, and why we are
appealing to S.C_ To quote Agatha Christie, "these are the children of my pen" and we
want more of these children. But, with the remand, the board will demand the utmost
farthing, which loss of credibility will prevent me from writing, and you from publishing,
any of my articles, at least any that are worth a damn. Writing about rebars and fires is
nice and cuddly, but that isn't the cure our profession needs.
Your words reminds me of the sweetest prayer that I ever heard. This prayer was from
the mouth of one of my daughters when she was three years old, "Please bless
everyone to pick flowers."
Well, the consolation is that I'm gathering a lot of good copy.
[Quoted text hidden]

Marc Cheves <marc.cheves@chevesmedia.com>
To: Chad Erickson <ericksonlandsurveys@gmail.com>

Sun, Jun 18, 2017 at 8:53 AM

It's un-American that they can prevent you from writing
[Quoted text hidden]
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ATTACHMENT "F"
Yellow highlights have been added

To Kirtlan Naylor
950 West Bannock St
Suite 610
Boise, ID 83702
July 8, 2015
I opened an e-mail from you this day at 11 :21 PM July 8th: Google logged it in as "1
hour ago". A copy of that e-mail is attached as Attachment 1.
I received your e-mail because ·I responded to a message that you left on my answering
machine today, that you were upset because I had not responded to two emails that you
had sent in the last two days. I found your e-mail address on your website and sent a
response stating that I had not received any emails from you, but if you wished to send
me something you could use my ericksonlandsurveys@gmail address.
Your just-received email contains many issues that I need to address and I won't be
able to do this inside of the 18 hour notice that your email provides; to have it completed
by July 9th. As you stated in your Order of time extension of June 10th of this year, "the
issues in this matter are complex ... " I expect the same courteously from you in allowing
me reasonable time to respond to your e-mail. The problem is exacerbated in that you
have not recognized all of my previous responses.
Something is wrong here and I believe that it is Yahoo mail. I switched to g-mail two
years ago because Yahoo mail is so unreliable. I think that we better cease with the
emails and telephone calls and complete this with registered mail. Please send me
hard copies of all correspondence, both letters and e-mails, that you have generated
and received concerning the Walker complaint, both to-from myself and to-from all other
parties. Include in this all correspondence, both letters and e-mails, from-to the board
concerning myself that have been generated in the last 12 months. You stated that you
have not received all the attachments sent with my previous e-mails. I will assemble
them and send you hard copies. This will take time.
There are also problems showing a weakness or disregard to my rights of due process.
1. I have never been given an outline of what your process is. For instance, will there
ever be a hearing? 2. In sending me the $250.00 judgment, that you called an offer,
and I refered to as a "shakedown", before I was even aware of the complaint, you have
behaved more like an attorney for the complainant than as a disinterested board mindful
of due process. 3. You did not recognize each of the responses that I sent to you.
I am assembling an old style reading file with "In" correspondence on one side and "out"
on___,t~ ~ther and trying to make sense of this.
~~
Chad Erickson
2165 Woodland Road
Kamiah, Idaho 83536
37 1.J{l .J' B
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ATTACHMENT "G"

NOTES MADE FOLLOWING INTERVIEW WITH JOHN RUSSELL, ABOUT FEB. 6, 2015

When I questioned surveyor John Russell, he informed me that the board had
hired him and that this case was different from most cases. Russell stated that
he wrote his report for the board's executive director, Keith Simila, and that he
was asked to write his opinion as opposed to his factual finding. Russel said
that, historically, the board wants facts.

I would publicly ask Simila: "Why is this case different, and who have you been
"dealing 'with"'? The emphasis on opinions suggests that decisions are politically
motivated.

Note of 6-20-2017: In a recent attempt to call John Russell, John Russell instructed
Erickson that the Board had called him three times, demanding that John have no
communications with Erickson
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUN1Y OF IDAHO

Chad R. Erickson
Plaintiff/Appellant,
vs.
The Idaho Board Of Licensure Of
Professional Engineers And Professional
Land Surveyors and Keith Simila, in his
Capacity as Executive Director of the
I daho Board of Licensure of Prof.
Engineers and Prof. Land Surveyors
Defendant/Respondents.

)
) Idaho County Case No. CV-16-45061
)
) Supreme Court No., _ _ _ _ __
)
)

)
)

)
)

)
)
)
)
)

CLERK'S CERTIFICATE OF APPEAL

APPEAL FROM: Second Judicial District, Idaho County.
Judge: Gregory FitzMaurice
Case number from court or agency: CV-16-45061
Order or Judgment appealed from: The Substituted Judicial Review Opinion filed May 11,
2017
Attorney for Appellant: Pro-se
Attorney for Respondent: Michael Kane
Appealed by: Chad Erickson
Appealed against:

The Idaho Board Of Licensure Of Professional Engineers And

CLE RK 'S CERTIFI CATE ON APPEAL - 1
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Professional Land Surveyors and Keith Simila.
Notice of appeal filed: June 20, 2017
Amended Notice of Appeal filed: N/A
Notice of Cross-appeal filed: N/A
Notice of Amended Cross Appeal filed: N/A
Appellate fee paid: Yes
Request for additional clerk's record filed: No
Respondent or Cross-Respondent's request for additional reporter's transcript filed: No
Was reporter's transcript requested: Yes
Estimated number of pages

If so, name of each reporter of whom a transcript has been requested as named below at
the address set out below:
Name and address:
Keith Evans
K&K Reporting
310 Main St
Lewiston, ID 83501
Dated this June 20, 2017
Kathy M. Ackerman, Clerk

By:

@it.Q:1~5:]Vfr>ts JD

Deputy Clerk

CLERK'S CERTIFICATE ON APPEAL - 2

834

06/ 27 / 2017

13:52

KANE

2083422,,._,

&

PAGE

ASSOCIA1-

02 / 08

10.C,HO COUN TY DI STRICT COURT
•
FILED
.0
O'CLOCK_J:_.M.

ATIYO

MICHAEL J. KANE
MICHAEL KANE & ASSOCIATES, PLLC

JUN 27 2017

4355 West Emerald Street, Suite 190
· Post Office Box 2865
Boise, Idaho 83701-2865
Telephone: (208) 342-4545
Facsimile: (208) 342-2323
Email: mkane@ktlaw.net
Idaho State Bar No. 2652

ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

IN TillS DISTRICT COURT OF THE SECOND J1JDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
CHAD R. ERICKSON,

)
)
)
)

Respondent/Appellant,
vs.

)

THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS
and KEITH SIMILA, in his capacity as

)
)
)
)

Executive Director of the Idaho Board of

)

Licensure of Professional Engineers and
Professional Land Surveyors~

)

_ _____________
Complainants/Respondents.

___;_

Case No. CV 2016-45061

MOTION TO S1RIKE
ATTACHMENTS TO THE
NOTICE OF APPEAL

)
)
)
)

COME NOW the Complainants/Respondents, THE IDAHO BOARD OF LICENSURE

OF PROFESSIONAL ENGINEERS AND PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, by and through their attorney of record Michael J. Kane of the firm Michael

MOTION TO S1RIKE ATTACHMENTS TO THE NOTICE OF APPEAL-P. 1
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Kane & Associates, PLLC, and hereby move this Court pursuant to Idaho Rule of Civil
Procedure 12(f) to strike the attachments included with Appellant's Notice of Appeal of

Substituted Judicial Review Opinion as filed with this Court on June 20, 2017.
This motion is supported by the files and records maintained herein and the
Memorandum in Support filed
,.._ contemporaneously herewith.
DATED this

;;!,7

day of June, 2017.

MICHAEL KANE & ASSOCIATES, PLLC
BY:

~~~--- ~

MICHAELI.KANE

Attorneys for Complainants/Respondents

CERTIFICATE OF SERVICE

r-

.

;J_7 day o°f June, 2017, I caused to be served a true

I HEREBY CERTIFY that on the
and correct copy of the foregoing document by the method indicated below and addressed to the
folfowing:
Chad Erickson
2165 Woodland Road
Kamiah, ID 83536
[Email: ericksonlandsurveys(al,gmail.com]

.

_XX_ U.S.-Mail
_XX_Email

~~&~

MICHAEL J. KANE
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IDAHO COUNTY DISTRICT COURT
.
'
FILED
AT
O'CLOCK
.M.
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MICHAEL J. KANE
MICHAEL KANE & ASSOCIATES, PLLC
4355 West Emerald Street, Suite 190
Post Office Box 2865
Boise, Idaho 83701-2865
Telephone: (208) 342-4545
Facsimile: (208) 342-2323
Email: rnkane@ktlaw.net
Idaho State Bar No. 2652

D
I-

JUN 27 2017

ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

IN TIIlS DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
CHAD R. ERICKSON,

Respondent/Appellant,
vs.

THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS
and KEITH SIMILA, in his capacity as
Executive Director of the Idaho Board of
Licensure of Professional Engineers and
Professional Land Surveyors,

Complainants/Respondents.

)
)
)
)
)
)

)
)
)
)
)
)
)
)

Case No. CV 2016-45061
MEMORANDUM IN SUPPORT
OF MOTION TO STRIKE
ATTACHMENTS TO THE
NOTICE OF APPEAL

---------------~)
COME NOW the Complainants/Respondents, THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND PROFESSIONAL LAND SURVEYORS and

KEITH SIMILA (hereinafter "Board" or Respondents), by and through their attorney of record

MEMORANDUM IN SUPPORT OF MOTION TO SIBIKE ATIACHMENTS TO THE NOTICE OF APPEAL- P. l
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Michael J. Kane of the firm Michael Kane & Associates, PLLC, and herein present the
follovving Memorandum in Support of their Motion to Strike Attachments to the Notice of Appeal.

I.
INTRODUCTION
Chad R. Erickson (hereinafter "Erickson" or "Appellant") submitted his Notice ofAppeal of
Substituted Judicial Review Opinion ("Notice of Appeal'') to the court, which was filed on or about

June 20, 2017. The appeal is from a judicial review of an agency's action pursuant to Idaho Code §
67-5279(3).

In Erickson's Notice of Appeal, he has attached seven (7) documents.

Some

documents are already present in the automatic record or contained 'Within the entire record of the
proceeding and should be simply properly identified as additional documents to·be included as part
of the appellate record. Others documents are neither in the lower court's record nor the agency's
record and consequently cannot be part of the appellate record.

In order to contain and manage the documents to be considered by the ·appellate court, the
Board asks that all attachments be stricken from the record.

II.
ARGUMENT
Erickson's Notice of Appeal includes seven (7) documents which he wishes the appellate
court to incorporate and consider. (Notice of Appeal, p.9).
Attachment "A" is the Substituted Judicial Review Opinion, which will aJready be
automatically included in the contents prepared for the appellate review as set out in Idaho
Appellate Rule 28(b) which sets forth the contents of a standard appellate record. In what he has
denoted as "G" in the Notice of Appeal, Erickson previo,;sly requested a standard transcript be
prepared.
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Attachment "B" is a magazine article, which is already part of the agency/court record
because it is a part of the Affidavit ofBoard's Prejudice found at R. 155 through R. 185, denoted as
Exhibit "ff'.
Attachment "C'' are the final two (2) pages of a twelve (12) page Dependent Survey Report,
dated July 27, 2010, which is at the heart of the agency's-actions. Attachment "C" is a part of
Exhibit 5a.l of the exhibits contained in the Agency Hearing Transcript Exhibits.
Attachment "D" is also part of the Affidavit of Board's Prejudice found at R. 155 through

R. 185, denoted

as Exhibit "C".

Idaho Appellate Rule 17(i) and 28( c) allows any party to include additional documents from
the lower court record. Rather than cluttering the appellate ,record, the cleanest method to include
these documents ·would be to request the documents already contained in the district court's record
be included as part of the appellate record.

Idaho Appellate Rule 17(j) identifies allows a party to designate "documents ... offered or
admitted as exhibits in a trial or hearing." Idaho Appellate Rule 28(c) provides that "[a]ny party
may request any written docwnent filed or lodged -with the district court or agency" (emphasis
added). Attachments "E'\ "F" and "G" are not filed or lodged in either record and consequently
cannot be .included in the appellate record. None of these documents were previously presented to
either the lower court or the agency as exhibits.

In an appellate review of a lower court reviewing an agency action, the appellate court
reviews the agency record independently. City of Blackfoot v. Spackman, No. 44207, 2017 WL
2644 703, at *2_ Documents that were not offered to the agency and not provided to the district court
cannot be made part of an appellate record.
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III.
CONCLUSION
On June 20, 2017, Erickson filed his Notice of Appeal, seeking appellate review of the
district court's decision. The information to be contained in the Notice of ApJ?eal is set forth in
Idaho Appellate Rule 17 while Idaho Appellate Rule 28 provides more content details of the

appellate record.
Several of the Attachments the Erickson has incluc:led are: (1) automatically :included in
the standard record, or (2) part of the lower court record and may be included upon proper
identification. The entire document, not excerpts should be requested.
Three of the attachments are not exhibits nor offered as exhibits to either the agency or
the lower court record. Attachments "E", "F", and "G'' cannot be added to the appellate record
pursuant to Idaho Appellate Rule 17 or Rule 28(c).
The Board asks the lower court to strike all attachments from Erickson's Notice of
Appeal, but allow him to correctly identi:tY any additional documents he wishes to have the
appellate court consider which are already part of the agency record or lower court's record, or
were previously offered as exhibits.
f-DATED this
day of June, 2017.

ol_J

MICHAEL KANE & ASSOCIATES, PLLC

BY:~J;:;~
MICHAEL J. KANE ,_
Attorneys for Complainants/Respondents
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I HEREBY CERTIFY that on the _fl2 day of June, 2017, I caused to be served a true
and correct copy of the foregoing document by the method indicated below and addressed to the
following:

Chad Erickson
2165 Woodland Road
Kamiah, ID 83536
[Email: eri cksonlandsurveys@gmail.com ]

_:xx_ u.s. Mail
_XX~Email

MICHAEL J. KANE
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Boise, Idaho 83701-2865
Telephone: (208) 342-4545
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ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGrERS AND
PROFESSIONAL LAND SURVEYORS
I

I
i

I
I

IN THIS DISTRICT coURT OF THE SECOND

run1d1AL DISTRICT OF
I
I

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

I
CHAD R. ERICKSON,

Respondent/Appellant,
VS.

THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS
and KEITH SIMILA. in his capacity as
Executive Director of the Idaho Board of
Licensure of Professional Engineers and
Professional Land Surveyors,
Complainants/Respondents.

)
)
)
)
)
)
)
)

)
)
)
)
)
)

----------------)

I

-

Case No. CVl2016-45061
I
I
OBJECTION! TO DOCU1\-1ENTS
REQUESTEID FROM IDAHO
COUNTY c4sE #CV-2016-445 87
ASP ART O~ THE APPELLATE
RECORD
MOTION TO
I
STRIKE

AJ1D
i
I

I
I

I

I

II
I

COME NOW the Complainants/Respondents, THE IDJO BOARD OF LICENSURE

I
OF PROFESSIONAL ENGINEERS AND PROFESSIONAU LAND SURVEYORS and
KEITH SIMil.,A, by and through their attorney of record MichJl J. Kane o.f the firm Michael

I
OBJECTION TO DOCUl\.'1:ENTS REQUESTED FROM IDAHO COUNTY No. ~V-2016-44587 AS PART OF THE
APPELLATE RECORD AND MOTION TO STRIKE- P - 1
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~ e & Associates, PLLC, and hereby objects and ~oves .this Cort pursuant to Idaho Rule of

C1v1l Procedure 12(f) to strike the request contamed m Appfllant's N~tice of Appeal of
Substituted Judicial Review Opinion, as filed with this Court on Jlll}e 20, 2017, requesting certain
I

documents from Idaho County Case No. CV-2016•44587.

I

Idaho County Case No. CV-2016-44587 was a separate profeeding. An Order dismissing
I

.

Appeal was entered on June 13, 2016, and no appeal was takeljl therefrom. The documents
I

requested are neither additional documents from the lower co1 record, as allowed by Idaho
Appellate Rules l 7(i) and 28(c), nor were these documents

"1y

written ~ocument filed or

lodged with the district court or agency" as allowed by Idaho Appellate Rule 17G) and 28(c).

Finally, these documents are not relevant to the issue of whether tJis court's Substituted Judicial
Review Opinion was correctly decided.

I

In support of this motion, please refer to the previously filled Memorandum in Support
of Motion to Strike Attachments to Notice of Appeal, previously ~tled.
~
I
DATED this
day of June, 2017.
I

A~-

J
~~

MICHAEL KANE

BY:

.

ASSOCIATES, PLLC

MICHAEL J. KAN~
Attorneys for Compl*inants/Respondents
I

.

I
I
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CERTIFICATE OF SERVICE
~

I
I

I HEREBY CERTIFY that on t h e ~ day of June, 20li, I caused to be served a true
and correct copy of the foregoing document by the method indicat. d below and addressed to the

following:
Chad Erickson
2165 Woodland Road
Kamiah, ID 83536
[Email: ericksonlandsutveys@gmail.com]

-1!XX

~
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Chad R. Erickson - Pro se
2165 Woodland Road,
Kamiah, Idaho 83536
208-935-2376 928-575-5710 (cell)
ericksonlandsurveys@gmail.com

IN THE DISTRICT COURT OF THE SECOND JUDICIAL
DISTRICT OF THE STATE OF IDAHO, IN AND FOR IDAHO
COUNTY
OF THE STATE OF IDAHO

PARTIES
CHAD R. ERICKSON
Appellant, "Erickson"

THE IDAHO BOARD OF LICEN SURE OF

Case No. CV 20 16-4506 1

PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and

RESPONSE TO MOTION TO

KEITH SIMILA, in his capacity as Executive

STRIKE ATTACHMENTS TO THE

Director of the Idaho Board of Licensure of

NOTICE OF APPEAL OF SUBSTITUTED

Prof. Engineers and Prof. Land Surveyors

JUDICIAL REVIEW OPINION

Respondents, "Board"

and
OBJECTION TO BOARD'S COUNSEL

TO: THE ABOVE NAMED RESPONDENTS (Board) AND THEIR ATTORNEY,
MICHAEL J. KANE, of the Firm Michael Kane & Associates PLLC, P.O. Box 2865, Boise, Idaho,
83701-2865, mkane@ktlaw.net, AND THE CLERK OF THE ABOVE ENTITLED COURT.

COMES NOW the Appellant, Chad R. Erickson, pursuant to Idaho Rule of Civil Procedure 84(0) to
respond to Respondents' MOTION TO STRIKE ATTACHMENTS TO THE NOTICE OF APPEAL.
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RESPONSE:
1. While citing I.R.C.P. 12{f) as authority to move to strike, the Board has failed to show that the
District Court has authority to rule on such actions during an appeal to Idaho Supreme Court. I.AR.
13(b) reserves that authority to the Idaho Supreme Court in all cases, thus the District Court is
without jurisdiction in this matter to strike attachments.

2. Attachment "A", being a copy of the Substituted Judicial Review Opinion, is a required
attachment to Erickson's Notice of Appeal an cannot be stricken (see lead-in to I.AR. 11 (f)).

3. Duplication, Attachments B-D: Until the Court Record is perfected and forwarded to the Idaho
Supreme Court, that court is without access to both the Board's record and the District Court's
record. Erickson's attachments are intended to provide important, yet minimal, details to the heart
of the matter, the Board's bias.

A. The Supreme Court may or may not issue an order of acceptance.
B. The Idaho Supreme Court must determine at what level Erickson's appeal will be heard,
at the full Supreme Court or at the Idaho Appellate Court. Of particular concern is the
question, "how important is this to the public". Chilling of the Freedom of the Press is
important to the public and as Attachment "E" shows, the chill in this case is of a continuing
nature.

4. Attachment "D" contains additional and critical observations that were not shown on R.170-173,
namely that not just one, but five Board officers were involved in the incident of bias leading to the
dismissal of Glenn Bennett from the Agency Head during the hearing. This error in process may
lead to a dismissal, and thus is a matter of law for which the Court may make a full review, even
outside the confines of the Record (see Capstar Radio v. Lawrence, 283 P.3d 728, 740 last
paragraph (2012) Id. Supreme Crt: "Furthermore, the fact that the district court independently
investigated facts outside of the record does not disturb this Court given the context of the inquiry
(bias)".

5. Attachment "F" is a copy of a Certified letter that Erickson delivered and then lost because it was
delivered as a hard copy and no digital copy was retained by Erickson. Erickson recently found it in
his many boxes of papers. While "F" has not appeared in the record up to this time, its subject

RESPONSE TO MOTION TO STRIKE ATTACHMENTS & OBJECTION TO BOARD'S COUNSEL
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matter was partially developed at R. 184 and 185 in Erickson's Affidavit of Board's Prejudice.
Attachment "F" more fully develops the Board's complete failure to respond to Erickson's discovery
requests, which is an error in process for which the case might be dismissed, and thus is a matter of
law for which the Court may make a full review, even outside the confines of the Record when bias
is involved. (Note: I.OAP.A. 04.11.01 .600 sets forth that at the agency level rules of evidence and
proceedings are informal.)

6. Attachment "G" is also a newly re-discovered document that shows the Board's active
obstruction of discovery, an error in process for which the case might be dismissed. This is a
matter of law for which the Court may make a full review and seek discovery outside the confines of
the Record. Ater v. Idaho Bureau of Occupational Licenses, 160 P. 3d 438,443 last paragraph Idaho: Supreme Court 2007: "Rather, (the Bureau) chose to disregard a contrary finding by the

hearing officer and made its own finding without explaining why. Thus, the Board's decision was
without basis in fact or law." By comparing the investigation report to the complaint the appellate
court can determine whether bias is at play. If it is, then the review is De nova (ibid page 442,
second paragraph).

7. Because Michael Kane was never part of the prosecution at the hearing, but was often the de
facto decision maker (see Tr. 6; 257:22-258:4; 288:2-5; 292:15-22; 363:2-12; 367:25-368:3; 385:12386:10; 387:4-9; 396:10; 404:25-406:19; 419:7-422:5; 425:6-8), Erickson objects to Michael Kane's
presence in this appeal and his often unfounded meddling. It is unprecedented for a downline
decision maker to appear and argue for the prosecution at the Appellate level, and in fact, this is a
violation of I.C. 1-1802.

8. It appears that the Board's primary concern here is not so much that the attachments are
prejudicial as it is that they wish the Justices to be ignorant, and to remain so. ".. .Ignorance is not

required for impartiality ... ", so says Bernard Gert Stone in his book, Morality: Its Nature and
Justification, page 151, Line 16 (1998). Eric T. Kasper over-worked this simple beauty on pages
13-16 of his book Impartial Justice, The Real Supreme Court Cases ...

Considering the above, Erickson requests that the Board's Motion to Strike Attachments be
dismissed or denied.

RESPONSE TO MOTION TO STRIKE ATTACHMENTS & OBJECTION TO BOARD'S COUNSEL
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I declare under penalty of pe~ury that the foregoing is true and correct to the best of my
knowledge.

DATED this 5th day of July, 2017
CHAD R. ERICKSON, pro se

Chad R. Erickson L-7157
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CERTIFICATE OF SERVICE
The undersigned, a resident of Idaho County in the State of Idaho, hereby certifies that on the
5th day of July, 2017, he caused a true and correct copy of the foregoing document to be
served upon the following as indicated:

Original:

Idaho County District Court

US Mail

320 W. Main

Facsimile

Grangeville, ID 83530

__
X_ Hand Delivery

Facsimile: 208-983-2376

Email

Michael J. Kane
Michael Kane & Associates, PLLC

US Mail

1087 W. River Street, Ste. 100

Facsimile
_ _ Hand Delivery

P.O. Box 2865
Boise, ID 83701-2865

X

Mr. Keith Simila, P.E. Executive Director

X US Mail

Idaho Board of Licensure of Professional

E-mail: mkane@ktlaw.net

Facsimile

Engineers and Professional Land Surveyors

_ _ Hand Delivery

1510 E. Watertower Street, Suite 110

___x_ Email: keith.simila@ipels.idaho .gov

Meridian, ID 83642

Chad R. Erickson
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Chad R. Erickson - Pro se
2165 Woodland Road,
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Kamiah, Idaho 83536
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208-935-2376 928-575-5710 (cell)
ericksonlandsurveys@qmail.com

IN THE DISTRICT COURT OF THE SECOND JUDICIAL
DISTRICT OF THE STATE OF IDAHO, IN AND FOR IDAHO
COUNTY
OF THE STATE OF IDAHO

PARTIES
CHAD R. ERICKSON
Appellant, "Erickson"

THE IDAHO BOARD OF LICENSURE OF

Case No. CV 20 16-45061

PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and

RESPONSE TO OBJECTION

KEITH SIMILA, in his capacity as Executive

TO DOCUMENTS REQUESTED

Director of the Idaho Board of Licensure of

FROM CASE #CV-2016-44587

Prof. Engineers and Prof. Land Surveyors
Respondents, "Board"

TO: THE ABOVE NAMED RESPONDENTS (Board) AND THEIR ATTORNEY,
MICHAEL J. KANE, of the Firm Michael Kane & Associates PLLC, P.O. Box 2865, Boise, Idaho,
83701-2865, mkane@ktlaw.net, AND THE CLERK OF THE ABOVE ENTITLED COURT.

COMES NOW the Appellant, Chad R. Erickson , pursuant to Idaho Rule of Civil Procedure 84(0), to
respond to Respondents' objection and motion to strike the Appellant's request contained in his
NOTICE OF APPEAL OF SUBSTITUTED JUDICIAL REVIEW OPINION, as filed with this Court on
June 20, 2017. The Appellant's request was for certain documents from Idaho County Case no.
CV-2016-44587.

RESPONSE TO OBJECTION TO DOCUMENTS REQUESTED FROM CASE NO. CV No-2016-44587
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The Board's justification for objecting to documents from Case No. CV-16-44587 was Idaho Rule of
Civil Procedure 12(f), which pertains to ".. .immaterial (or) impertinent ... matters". This rule is
inapplicable since CV-16-44587 is very material and pertinent to this appeal.

While citing I.R.C.P. 12(f) as authority to object and strike, the Board has failed to show that the
District Court has such authority during an appeal to Idaho Supreme Court. I.AR. 13(b) reserves
that authority to the Idaho Supreme Court in all cases, thus the District Court is without jurisdiction
in this matter.

The assigning of a new case number is not necessarily an indication of proceedings being
separated. For instance, the Court's CV 16-45061 deals with the same issues and proceedings as
the Board's Docket No. FY 11-11. CV 16-44587 and CV 16-45061 each deal with the same
Board's FY 11-11 case and each case addresses the Board's denial of continuance on March 17,
2016 as an abuse of discretion and error of process. (see CV 16-44587 Notice of Appeal, Page 6,
Item 3)

Erickson will argue that the District Court's dismissal of CV 16-44587 was contrary to on-point
Johnson v. Bonner County School District, 887 P.2d 35, 38 §111 (1994) and thus an error.

To answer this appeal it will be necessary for the Appellate court to see the record of CV 16-44587.
Considering the above, Erickson requests that the Board's Objection to Documents Requested
From Case #CV-2016-44587 be overruled.

I declare under penalty of perjury that the foregoing is true and correct to the best of my knowledge.
DATED this 5th day of July, 2017
CHAD R. ERICKSON, prose

Chad R. Erickson L-7157
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CERTIFICATE OF SERVICE
The undersigned, a resident of Idaho County in the State of Idaho, hereby certifies that on the
5th day of July, 20 17, he caused a tru e and correct copy of the foregoing document to be
served upon the following as indicated:

Original:
Idaho County District Court

US Mail

320W. Main

Facsimile

__
X_ Hand Delivery

Grangeville, ID 83530

Email

Facsimile: 208-983-2376

Michael J. Kane
Michael Kane & Associates, PLLC

US Mail

1087 W. River Street, Ste. 100

Facsimile
_ _ Hand Delivery

P.O. Box 2865

X

Boise, ID 83701-2865

Mr. Keith Simila, P.E. Executive Director

E-mail: mkane@ktlaw.net

__
X_USMail

Idaho Board of Licensure of Professional

Facsimile

Engineers and Professional Land Surveyors

_ _ Hand Delivery

1510 E. Watertower Street, Suite 110

__x_ Email: keith.simila@ipels.idaho.gov

Meridian, ID 83642

Chad R. Erickson
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MICHAEL KANE & ASSOCIATES, PLLC
4355 West Emerald Street, Suite 190
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Boise, Idaho 837.01-2865
Telephone: (208) 342-4545
Facsimile: (208) 342-2323
Email: mkane@ktlaw.net
Idaho State Bar No. 2652
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H Y M. A CKERMAN
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ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

IN THIS DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

CHAD R. ERICKSON,

)

Respondent/Appellant,

vs.

THE IDAHO BOARD OP LICENSURE
OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS
and KEITH SIMILA, in his capacity as
Executive Director of the Idaho Board of
Licensure of Professional Engineers and
Professional Land Surveyors,
Complainants/Respondents.

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV 2016-45061
REPLY TO APPELLANT'S
RESPONSE TO RESPONDENTS'
MOTION TO STRIKE
ATTACHMENTS TO THE
NOTICE OF APPEAL

----------------)

COME NOW the Complainants/Respondents, THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA (hereinafter "Board" or "Respondents"), by and through their attorney of
record Michael J. Kane of the firm Michael Kane & Associates, PLLC, and hereby replies to
REPLY TO APPELLANT'S RESPONSE TO RESPONDENTS' MOTION TO STRIKEAITACHMENTS TO THE
NOTICE OF APPEAL - P. 1
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Appellant's response filed July 5, 2017, to Respondents I Motion to Strike Attachments that
accompanied Appellant's Notice of Appeal.
Preliminarily, counsel for Respondents is uncertain if Appellant is seeking to disqualify
counsel from appearing to defend the Board's decision. There is no question that appearing
counsel represented the adjudicatory board at the hearing while separate counsel represented
complainant. Appellant has raised the· issue of the dual nature of a board having both
prosecution and decision making responsibilities under the Idaho Administrative Procedures
Act.

There is no evidence before this court to indicate that Board couns_el ever acted as a

prosecutor in the matter.
The parties can agree upon a few things: Idaho Appellate Rule 1 l(t) allows a district
court judicial review of an agency decision to be appealed, and Idaho Appellate Rule 13(c)(l)
allows a district court to settle the transcript on appeal. In addition, Idaho Appellate Rule 29
empowers a district court to later preside over and rule on any objection to the proposed
appellate record.
Idaho Appellate Rule 17(i) requires the Appellant to designate documents to be included

in the record "in addition to those automatically in.eluded" within the notice of appeal.
Documents which will be automatically included in a standard record when an administrative
proceedings are appealed is set out in Idaho Appellate Rule 28(b)(3). Any additional docwnent
had to be filed or lodged with the district court or agency to be included. Idaho Appellate Rule
28(c).

Respondents will agree that if the district court's Substituted Judicial Review Opinion
(Appellant's Attachment "A") is not an automatic part of the appellate record, that such
document may be included as part of the record.

REPLY TO APPELLANT'S RESPONSE TO RESPONDENTS' MOTION TO STRIKE ATTACHMENTS TO IBE
NOTICE OF AP:PEAL- P. 2
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As noted in the earlier Memorandum in Support of Respondent's Motion to Strike,
several of the attachments appear to be part of the automatic record.

If the complete

documents ar:e somehow not part of the record, Respondents will agree that the complete
document (rather than an excerpt) may be included as pan of the record.

These include

Attachments "B","C" and "D", found at R.155 through R.185 (for both "B" and "D") and
Exhibit Sa. I of the exhibits contained in the Agency Hearing Transcript Exhibits.
Attachments "E" and "F" do not appear to have been made part of either the court
record or the agency record. Attachment "G" was not created until June 17, 2017.
The standard record and transcript have not yet been settled, If after receipt of the
record the Appellant seeks to make corrections, additions or deletions, ·he will have that

opportunity under Idaho Appellate Rule 29. This rule gives the district court the authority to
rule upon what will constitute the final, settled record to the appellate court.
Rather than be faced with a hodgepodge, continuing stream of arguments regarding
what should or should not be included in the appellate record, Respondent suggests that a
standard agency record be prepared and after receipt of the record, the Appellant may renew
!
any request for additional records and his basis for inclusion pursuant to appellate rule.
DATED this

//,._ day of July, 2017.

:MICHAEL KANE & ASSOCIATES, PLLC

BY:

~

-~- O
MICH~~~-'=\:_--\'--Attorneys for Complainants/Respondents
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I HEREBY CERTIFY that on the /i/P' day of July, 2017, I caused to be served a true
and correct copy of the foregoing documelrtbythe method indicated below and addressed to the
following:

Chad Erickson
2165 Woodland Road
Kamiah, ID 83536
[Email: ericksonlandsurveys@gmail.com]

XX

U.S.Mail

_XX~Email

MICHAEL J. KANE
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MICHAEL J. KANE
MICHAEL KANE & ASSOCIATES, PLLC
4355 West Emerald Street, Suite 190
Post Office Box 2865
Boise, Idaho 83701-2865
Telephone: (208) 342-4545
Facsimile: (208) 342-2323
Email: mkane@,ktlaw.net
Idaho State Bar No. 2652
ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

IN TIIlS DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

CHAD R. ERICKSON,
Respondent/Appellant,
vs.
THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS
and.KEITH SIMILA, in his capacity as
Executive Director of the Idaho Board of
Licensure of Professional Engineers and
Professional Land Surveyors,

__________
Complainants/Respondents.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV 2016-45061
REPLY TO PLAlNTIFF' S
RESPONSE TO RESPONDENTS'
OBJECTION TO DOCUMENTS
REQUESTED FROM IDAHO
COUNTY CASE #CV-2016-44587
AS PART OF TIIE APPELLATE
RECORD AND MOTION TO
STRJKE

COl\llE NOW the Complainants/Respondents, THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, by and through their attorney of record Michael J, Kane of the firm Michael
REPLY TO PLAINTIFF'S RESPONSE TO RESPONDENTS' OBJECTION TO DOCUM:ENTS REQUESTED
FROM IDAHO COUNTY No, CV-2016-44587 AS PART OF THE APPEUATE RECORD AND MOTION TO

STRIKE-P. 1
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Kane & Associates~ PLLC, and hereby replies to the response filed on July 5, 2017, by Appellant
to Respondents' objection to Appellant's request to include materials from an earlier case as part of
the appellant record in this lawsuit.
Appellant argues that inclusion of the materials from an earlier, non-appealed case is
relevant because [each earlier] "case addresses the Board's denial of continuance on March 17,
2016, as an abuse of discretion and enor of process."

(''Appellant's Response"), p.2).

(Appellant's Response to Objection

Whether the appellate court detennines the Board's denial of

Appellant's requests for continuance was an abuse of discretion is solely based upon the Board's
decision; a district court's decision which was not appealed has no relevance and is immaterial.
Because the earlier non-appealed case has no relevance, it should not be included in the
appellate record..

Rather th.an litter an appellate record, which will already be voluminous,

Respondents ask that this court detennine that there is no provision pursuant· to Idaho Appellate
Rules 17(i), 17(j), or 28(c) to include materials from Idaho County Case No. CV-2016-44587, a
separate proceeding. The Court should strike the request pursuant to Rule 12(f).
DATED this

_Jf'!:_ day of July, 2017.
MICHAEL KANE & ASSOCIATES, PLLC

BY:~~
MICHAEL J, KANE
·
Attorneys for Complainants/Respondents

REPLY TO PLAINTIFF'S RESPONSE TO RESPONDENTS' OBJECTION TO l)OCD1vfENTS REQUESTED
FROM IDAHO COUNIY No, CV-2016-44587 ASPART OF THE APPELLATE RECORD AND MOTION TO
STRIKE---P. 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the£ day of July, 2017, I caused to be served a true
and correct copy of the foregoing document by the method indicated below and addressed to the
following:

Chad Erickson
2165 Woodland Road
Kamiah, ID 83536
[Email: ericksonlandsurveys@gmail.com ]

_xx_ u.s~ Mail
-

XX- Email

MICHAEL J. KANE

REPLY TO PLAINTIFF'S RESPONSE TO RESPONDENTS' OBJECTION TO DOCUMENTS REQUEST.Eb
FROM IDAEO CO'ONTY No. CV-2016-44587 AS PART OF THE APPELL.A TE :RECORD AND MOTION TO
STRll<E-- P. 3
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MICHAEL J. KANE
MICHAEL KANE & ASSOCIATES, PLLC
4355 West Emerald Street, Suite 190
Post Office Box 2865

Boise, Idaho 83701~2865
Telephone: (208) 342-4545
Facsimile: (208) 342-2323
Email: mkane@ktlaw.net
Idaho State Bar No. 2652

ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

IN THIS DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

CHAD R. ERICKSON,

)
)
)

Respondent/Appellant,

vs.

Case No. CV 2016-45061

)
)
)
)

THE IDAHO BOARD OF LICENSURE
· OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS
and KEITH STh1ILA, in his capacity as
Executive Director of the Idaho Board of
Licensure of Professional Engineers and

)
)
)
)

Professional Land Surveyors,

__________
Complainants/Respondents.

NOTICE OF HEARING

)
)
)

)

TO THE ABOVE NAMED RESPONDENT/APPELLANT, CHAD R. ERICKSON,
AND TO THE CLERK OF THE ~OVE-ENTITLED COURT:

NOTICE OF HBARJNG - P. 1
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PLEASE TAKE NOTICE that Complainants/Respondents, THE IDAHO BOARD
OF LICENSURE OF PROFESSIONAL ENGINEERS AND PROFESSIONAL LAND
SURVEYORS and KEITH SIMILA, will call up their Motion to Strike Attachments to the

Notice Of Appeal~ for hearing and argument before the above-entitled Court, in the Courtroom
thereof, located at 320 West Main Street, City of Grangeville, County ofidaho, State ofldaho, on
the 18th day of September, 2017, at the hour of 9:00 a.m. (Pacific Daylight Time) before the
Honorable Gregory FitzMaurice, or as soon thereafter as counsel may be heard.
DATED this

_lq"!.:_ day of July, 2017.
MICHAEL KANE & ASSOCIATES, PLLC

BY:_

~ {~

MICHAEL J. KANE
Attorneys for Complainants/Respondents

CERTIFICATE OF SERVICE

µ._

_f![__

I HEREBY CERTIFY that on the
day of July, 2017, I caused to be served a true
and correct copy of the foregoing document by the method indicated below and addressed to the
following:

Chad Erickson
2165 Woodland Road
Kamiah, ID 83536
[Email: ericksonlal1dsurveys@gmail.com]

XX_U.S.Mail
_XX_Email

~~

MICHAEL J. KANE

NOTICE OF HE.ARlNG - P. l
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MICHAEL J. KANE
MICHAEL KANE & ASSOCIATES, PLLC
4355 West Emerald Street, Suite 190
Post Office Box 2865
Boise, Idaho 83701-2865
Telephone: (208) 342-4545
Facsimile: (208) 342-2323
Email: mkane(@,ktlaw.net
Idaho State Bar No. 2652

JUL 2 1 2017

ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

IN THIS DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

CHAD R. ERICKSON,
Respondent/Appellant,
vs.

)
)
)

Case No. CV 2016-45061

)

THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Li censure of
Professional Engineers and Professional
Land Surveyors,

)
)
)
)
)
)

MOTION TO APPEAR
TELEPHONICALLY
FOR HEARING

)

)
)

Complainants/Respondents.

)

-----------)
COME NOW the Complainants/Respondents, THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND PROFESSIONAL LAND SURVEYORS and KEITH
SIMILA ("Board" or "Respondents"), by and through their attorney of record Michael J. Kane of

MOTION TO APPEAR TELEPHONICALLY FOR HEARING - P. 1
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the firm Michael Kane & Associates, PLLC, and hereby request the Court to allow counsel to
appear telephonically for oral argument on September 18, 2017, at 9:00 a.m., Pacific Daylight
Time, which is the date and time set for Complainants/Respondents' Motion to Strike Attachments
to the Notice ofAppeal. This Request is made pursuant to Idaho Rule of Civil Procedure 7.2(1).
The basis for this motion is that the costs incurred for travel, food and lodging for counsel
to attend the hearing would be significant. Respondents'counsel maintains his office in Boise,
Ada County, Idaho, and therefore, travel to the Idaho County Courthouse in Grangeville, Idaho,
would cause counsel to incurred additional expense, which expense would ultimately be passed
onto counsel's client, the state Board.
Petitioner will not be prejudiced in any manner by allowing Respondents to appear
telephonically and give oral argument.

oµ,;

DATED this

J-;

day of July, 2017.
MICHAEL KANE & ASSOCIATES, PLLC

BY:

----------------MICH AEL J. KANE
Attorneys for Complainants/Respondents

MOTION TO APPEAR TELEPHONICALL Y FOR HEARING - P. 1
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CERTIFICATE OF SERVICE
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I HEREBY CERTIFY that on the
day of July, 2017, I caused to be served a true
and correct copy of the foregoing docume~he method indicated below and addressed to the
following:

Chad Erickson
2165 Woodland Road
Kamiah, ID 83536
[Email: ericksonlandsurveys(cv,gmail.com ]

XX

U.S. Mail

XX

Email

MICHAEL J. KANE

MOTION TO APPEAR TELEPHONICALL Y FOR HEARING - P. 1
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MICHAEL J. KANE
MICHAEL KANE & ASSOCIATES, PLLC
4355 West Emerald Street, Suite 190
Post Office Box 2865
Boise, Idaho 83701-2865
Telephone: (208) 342-4545
Facsimile: (208) 342-2323
Email: mka.ne!'a{ktlaw.net
Idaho State Bar No. 2652
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ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

IN THIS DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

CHAD R. ERICKSON,
Respondent/Appellant,
vs.
THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS
and KEITH SIMILA, in his capacity as
Executive Director of the Idaho Board of
Licensure of Professional Engineers and
Professional Land Surveyors,
Complainants/Respondents.

___________

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV 2016-45061
ORDER ALLOWING
TELEPHONIC
APPEARANCE

This matter has come before the court on Complainants/Respondents' Motion to Appear
Telephonically for Hearing, and good cause appearing therefore,

ORDER ALLOWING TELEPHONIC APPEARANCE - P. I

865

IT IS HEREBY ORDERED that counsel for Complainants/Respondents may appear
telephonically and present Oral Argument at the hearing currently scheduled for September 18,
2017, at 9:00 a.m., Pacific Daylight Time, by using the following method:

a l.

Complainants/Respondents are instructed to contact the court on the
date of the hearing at 9:00 a.m., Pacific Daylight Time, by calling the
J!!dge Gregory FitzMaurice's clerk at
~770 l/0 lo
·
;td Cvde. 7otfq5y
This court will contact the attorney for the Complainants/
Respondents by calling #(208) 342-4545 on September 18, 2017, at
9:00 a.m. , Pacific Daylight Time, or as soon thereafter as the court' s
calendar allows.

#7/o

2.

DATED this ct:/Gf-

#

day of< _ ) ~

CERTIFICATE OF SERVICE

dJ.!!:

I HEREBY CERTIFY that on the
day of (~ ~
, 2017, I caused to be
served a true and correct copy of the foregoing document b~method indicated below and
addressed to the following:
Chad Erickson
2165 Woodland Road
Kamiah, ID 83536
[Email: ericksonlandsurveys(@,gmail.com]

-A- U.S. Mail
Email

Michael J. Kane
_X_ U.S. Mail
Michael Kane & Associates, PLLC
4355 West Emerald Street, Suite 190
Facsimile
Boise, ID 83706
[Facsimile: (208) 342-2323]
Email
[Emails: mkane@ktlaw.net; tpresler(@,ktlaw.net]
~
y !A· ACKERMAN , CLERK

~ e,M ,

CLERK

ORDER ALLOWING TELEPHONIC APPEARANCE- P . I
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Chad R. Erickson L-7157
Erickson Land Surveys
2165 Woodland Road
Kamiah, Idaho 83536
Telephone No. (208) 935-2376,
(928) 575-5710 (cell)
ericksonlandsurveys@gmail.com
Pro Se

BEFORE THE IDAHO SUPREME COURT,
FILED IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.
Chad R. Erickson
Respondent/Appellant, "Erickson"
vs.
Complainant/ Respondent, "Board"
THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professional Engineers and Professional Land
Surveyors.

SUPREME COURT No. 45205
Idaho Co. Case No. CV-16-45061
Board Docket No. FY 11.11

PETITION FOR
WRIT OF PROHIBITION

TO: THE ABOVE-NAMED COMPLAINANT/RESPONDENT (Board), THEIR
ATTORNEY MICHAEL J. KANE, AND THE CLERK OF THE
ABOVE-ENTITLED COURTS;
This Petition for Writ of Prohibition is submitted by Respondent/Appellant (Erickson) to the Idaho
Supreme Court, lodged at the District Court of the Second Judicial District of the State of Idaho, in
and for the County of Idaho (Court) pursuant to Idaho Constitution Article V, Section 9, I.A.R. 5,
I.R.C.P. 62(c)(d)(g) and I.R.C.P. 74.
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BACKGROUND:

The Board's Order of August 17, 2016 revoked Mr. Erickson's Survey license. The District Court's
Amended Judicial Review Opinion of May 11, 2017 reversed that order but gave a remand for
".. further proceedings consistent with this opinion ... " (see last page of Attachment "A" of

Erickson's Notice of Appeal).

Erickson filed a Notice of Appeal to the Idaho Supreme Court on June 20, 2017. One of the
purposes of the appeal is to assert violation of freedom of the press, a structural defect requiring
dismissal, which would nullify the remand (State v. Perry, 245, P. 3d 061-974 - Idaho: Supreme
Court 2010. Also Johnson V. Bonner City Sh. Dist. No. 82, 877 P. 2d 35 - Idaho: Supreme court
1994).

As ordered in their July 12th, 2017 Notice of Hearing (see Attachment "A") the Board is
proceeding with the remand by scheduling a hearing on September 6th, 2017. The hearing date
likely falls before the appeal to the Supreme Court is perfected, thus forcing Erickson into this
preventative action at a time when the Reporter's Transcript and Clerk's Record are not yet filed.
The absence of the Reporter's Transcript and Clerk's Record makes for cumbersome pleadings.
The voluminous attachments of this petition are good examples of why jurisdictional changes
should happen at the filing of the Notice of Appeal rather than at the perfection of the appeal.

In Erickson's reply to the Board of July 12th, 2017 (see Attachment "B"), Erickson argued that
because of the Notice of Appeal the Board lacked authority and jurisdiction to proceed with the
hearing.

Attachment "C" is the Board's notice that they believe that I.A.R. 13 gives them full authority to
proceed with a hearing during the time of an appeal to the Idaho Supreme Court.
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ARGUMENT:

QUESTIONS FOR THE COURT:
1. As a threshold issue, does a lower court's jurisdiction cease at the filing (docketing) of a Notice
of Appeal or is that transformation delayed until the perfection of the Notice of Appeal?

2. Is an Administrative Agency, acting in its judicial capacity, also subject to the Idaho Supreme
Court's judicial procedures? (Seven out of Seven attorneys that Erickson sought to retain declared
that "an administrative agency can do whatever it wants" and declined the case because he, or one
of his associates has, does, or wants to, represent a state board.)

3. Can an Idaho Administrative Agency legitimately proceed with an ordered remand when the
District Court that issued that remand lost jurisdiction due to a subsequently filed Notice of
Appeal?

The following are citations where the Idaho Supreme Court ruled that jurisdiction ceased upon the
filing (docketing) of a Notice of Appeal. Most of these cases revolve around district courts and
agencies that believe they can proceed with actions after a Notice of Appeal to the Idaho Supreme
Court is docketed, and did so. Though case law appears to prohibit such practice the practitioners
are legion, and the Board, with its proposed hearing on September 6th, is a member of this legion.
Bagley v. Thomason, 241 P. 3d 972,977 - Idaho: Supreme Court 2010: "Upon the filing of
Thomasons' notice of appeal, the district court lost jurisdiction over the entire action except
as provided in Rule 13 of the Idaho Appellate Rules." Also see Footnote 5.
Diamond v. Sandpoint Title Ins., Inc., 968 P. 2d 240, 243, 246 - Idaho: Supreme Court
1998: "However, when Diamond filed her Notice of Appeal in January 1997... the district
court lost jurisdiction over the case and had no authority to enter the summary judgment of
July 7, 1997 ... and that judgment is void. V. CONCLUSION: ... The issues addressed by
the district court in its final summary judgment ... are not addressed by this Court because
the district court was without jurisdiction to make that decision."
Dolbeer v. Harten, 417 P. 2d 407, 410- Idaho: Supreme Court 1966: "Under the Federal
Rules of Procedure it is generally held that upon the filing of a timely and sufficient notice
of appeal, the trial court is divested of authority to proceed further in the case, except in aid
of the appeal ... "
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Fiske v. Wallace, 115 F. 2d 1003, 1005 - Circuit Court of Appeals, 8th Circuit 1940: "The
difficulty here is that the trial court had, by the taking of the appeal, lost jurisdiction to
consider and determine the motion (even) before the motion was filed."
Neal v. Harris, 597 P. 2d 234,236 - Idaho: Supreme Court 1979: "...We conclude that for
jurisdictional purposes an appeal from the Department of Water Resources to the district
court... has been taken when the appellant files his petition setting forth the appellant's
reason for appeal in the appropriate district court."
Sierra Life Ins. Co. v. Judge Granata, 586 P. 2d 1068, 1071 - Idaho: Supreme Court 1978:
".. .purported judgments entered by a court without jurisdiction over the subject matter are
void and as such are subject to collateral attack, and are not entitled to recognition .. .In
addition, judges who act without jurisdiction over the subject matter may be liable for
damages in civil actions."
Syth v. Parke, 823 P. 2d 760, 763 - Idaho: Supreme Court 1991: "We conclude that, with
the filing of the notice of appeal, the trial court lacked jurisdiction, on its 'own motion', to
reconsider and reverse its July 17 and August 1, 1989 orders ... " [This case contains an
interesting and extensive review of "Notice of Appeal".]
With the preponderance of precedent, statute and rule removing jurisdiction from downline courts,
upon the filing of a Notice of Appeal, this court might question the necessity of responding to this
petition. The justification of the petition is found in cases like Johnson v. Bonner Co., 887 P.2d 35,
39 (1994): "Because the board has already conducted the hearing, the question of the grant or
denial of an injunction is moot." The legion waits with baited breath with the question upon its lips,
"Which is it?"

REQUESTED PROHIBITION:

Idaho Constitution Article V, Section 9 provides that "The Supreme Court shall also have original
jurisdiction to issue writs ofmandamus .. .prohibition ... " As was seen in the arguments in the

Petition of Mandate dated May 30th, 2017, the Board delights in groundlessly obstructing
Erickson's right to exercise his profession, and persists in this harassment to this day and in this
instance (see Attachment "D"). The groundless harrassement can be further seen in the fact that
only three of the original 49 charges and sub-charges survive to this date, and, addressing the
penalties assigned to these, the District Court has stated "... the Board did not exercise reasoned and
professional judgment ... " (see pages 24 and 25 of the subject Notice of Appeal on file with this

court). Subsequently, Erickson prays this court to stop this harassment by barring all further
hearings, orders, or other proceedings originating from the Idaho Board of Professional Engineers
and Professional Surveyors against Erickson, until such time as they shall hear from this court.
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PRECEDENT:

Sierra Life Ins. Co. v. Granata, 586 P. 2d 1068, 1070 - Idaho: Supreme Court 1978. "As a
preliminary matter we note that the extraordinary remedies of mandamus and prohibition are
properly used to test questions of jurisdiction."

Sierra Life Ins. Co. v. Granata, 586 P. 2d 1068, 1073 - Idaho: Supreme Court 1978: "Article V,
Section 9, of the Idaho Constitution provides that 'The Supreme Court shall also have original
jurisdiction to issue writs of mandamus ... ' It thus appears that this court has original jurisdiction to
try a case of the kind or character of the one pending."

Bagley v. Thomason, 241 P. 3d 972, 977 - Idaho: Supreme Court 2010:

Diamond v. Sandpoint Title Ins., Inc., 968 P. 2d 240, 243, 246 - Idaho: Supreme Court 1998:

Dolbeer v. Harten, 417 P. 2d 407, 410 - Idaho: Supreme Court 1966

Fiske v. Wallace, 115 F. 2d 1003, 1005 - Circuit Court of Appeals, 8th Circuit 1940

Johnson V. Bonner City Sh. Dist. No. 82, 877 P. 2d 35, 39 - Idaho: Supreme court 1994

Neal v. Harris, 597 P. 2d 234,236 - Idaho: Supreme Court 1979

State v. Jensen, 241 P. 3d 1, 4 - Idaho: Court of Appeals 2010: [Contains a discourse on
jurisdiction.]

Sierra Life Ins. Co. v. Granata, 586 P. 2d 1068, 1071 - Idaho: Supreme Court 1978:

Syth v. Parke, 823 P. 2d 760, 763 - Idaho: Supreme Court 1991

State v. Perry, 245, P. 3d 061-974 - Idaho: Supreme Court 2010
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STATUTE & RULE:
Idaho Constitution Article V, Section 9 provides that "The Supreme Court shall also have original
jurisdiction to issue writs of mandamus .. .prohibition ... "

I.R.C.P. 62 (d) "When an appeal is taken from the district court to the Supreme Court, the
proceedings in the district court upon the judgment or order appealed from is stayed as provided
by the Idaho Appellate Rules."
I.A.R. 13 (a). "... upon the filing of a notice of appeal ... all proceedings and executions of all
judgments or orders in a civil action in the district court, shall be automatically stayed for a period
offourteen (14) days. Any further stay shall be only by order of the district court or the Supreme
Court ... " (underline added). [Why is Erickson asking for a Writ of Prohibition rather than a Stay?
Neither downline courts have been respective of Erickson's motions, especially those of stay. For
example, the Board's hearing of June 20th, 2016 was held while the motion to stay, dated May
27th, 2017, was still active. This journey through the Idaho judicial system has so far been like a
decent into a inquisition of the Dark Ages. In fact, one attorney, of the "agencies can do anything"
persuasion, said of Erickson and his wife, "Oh, another f . ..... prose."]

I.R.C.P. 54 (a) (1) "'Judgment' as used in these rules means a separate document entitled
'Judgment' or 'Decree' ... "
I.R.C.P. 54 (b) (2) "If a Rule 54(b) Certificate is issued on a partial judgment and an appeal is
filed, the trial court loses all jurisdiction over the entire action, except as provided in Rule 13 of
the Idaho Appellate Rules."
I.A.R. 13(f)(2) The granting of a motion for permission to appeal under Rule 12 (interlocutory
appeal) by the Supreme Court automatically stays the entire action or proceeding until the appeal
has terminated, and during that time the district court or administrative agency shall have no
power or authority over the action or proceeding, except as provided in subsections (a), (b), (c),
(d) and (e) of this Rule. (parenthetical added)

INDEX OF ATTACHMENTS

A. Board's July 12th, 2017 Notice of Hearing.
B. Erickson's Response to notice of hearing.
C. Kirtlan Naylor's response to response.

D. Petition For Writ of Mandate.
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State of Idaho

)
) S.S.

County of Idaho

)

Chad R. Erickson, being sworn, deposes and says:
That he is the petitioner in the above-entitled Petition for Writ of Prohibition and that all
statements in this Petition are true and correct to the best of his knowledge and belief.

Signature of Petitioner

Subscribed and Sworn to before me this 7th day of August, 2017

NORARY PUBLIC
Residing in Woodland, Idaho
My Commission Expires May 25, 2023
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CERTIFICATE OF SERVICE
The undersigned, a resident of Idaho County in the State of Idaho, hereby certifies that on
the 7th day of August, 2017, he caused a true and correct copy of the foregoing document to be
served upon the following as indicated:

Original:
Idaho CountyDistrict Court
320 W. Main
Grangeville, ID 83530
Facsimile:208-983-2376

US Mail
Facsimile
___K_ Hand Delivery
Email

Michael J. Kane
Michael Kane & Associates, PLLC
1087 W. River Street, Ste. 100
P.O. Box 2865
Boise, ID 83701-2865

US Mail
Facsimile
_ _ Hand Delivery
___x_ Email: mkane@ktlaw.net

Mr. Keith Simila, P.E.
Executive Director
Idaho Board of Licensure of Professional
Engineers and Professional Land Surveyors
1510 E. Watertower Street, Suite 110
Meridian, ID 83642

_K_ US Mail
Facsimile
_ _ Hand Delivery
_K_ Email: keith.simila@ipels.idaho.gov

US Mail
Facsimile
_ _ Hand Delivery
~ Email:kirt@naylorhales.com

Kirtlan G. Naylor
NAYLOR & HALES, P.C.
Attorneys at Law
950 W. Bannock Street, Ste. 610
Boise, ID 83702

Chad R. Erickson
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IATTACHMENT "A" I

BEFORE THE IDAHO BOARD OF LICENSURE OF PROFESSIONAL
ENGINEERS AND PROFESSIONAL LAND SURVEYORS

IN THE MATIER OF
CHAD ERICKSON, P.L.S.
Respondent.
_________________
TO:

)
) DocketNo.: FY 11.11
)
) NOTICE OF HEARING
)
)
)

CHAD ERJCKSON, P.L.S.
2165 Woodland Road
Kamiah, ID 83536

This matter having been remanded back to the Idaho Board of Licensure of Professional
Engineers and Land Surveyors (hereinafter "Board") pursuant to the district court's Substituted
Judicial Review Opinion, dated May 11, 2017, issued in Idaho County Case No. CV-16-45061,

YOU ARE HEREBY NOTIFIED that a hearing will be held in the above-entitled matter
before the members of the Board to determine the discipline and/or administrative penalties to be
imposed against the Respondent, CHAD ERICKSON. Said hearing will be held at the 1510 E.
Watertower Street, Suite 110, Meridian, Idaho 83642, on the 6th day of September, 2017,
beginning at the hour of 9:00 a.m., Mountain Daylight Time, to continue to the 7th day of

September, 2017, if necessary.
The legal authority for the Board to hear this matter includes Idaho Code § § 54-1208, 541220, 54-1225, and 67-5240, et seq.

NOTICE OF HEARING-P. I
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YOU ARE FURTHER NOTIFIED that Respondent is entitled to be present at the
hearing. Failure to take part in the hearing may result in the Board taking action on the basis of
information presented to the Board.
The hearing will be conducted pursuant to the Idaho Rules of Administrative Procedure

of the Attomey General, which are available for review on the internet or at Idaho State Court
Law Library, located at the Idaho State Law Library, located at the Idaho Law and Justice
Leaming

Center,

514

W.

Jcfforson

Street,

Boise,

Idaho

83702,

or

on-line

at

tL~'.;n:.r(www.is!Lidah.0.-.,MlI {at the "Resources" link).
The hearing will be conducted in facilities meeting the accessibility requirements of the

Americans With Disabilities Act. lf you require assistance of the kind that this Agency is
required to provide under tl1e Americans With Disabilities Act (e.g., l>ign language interpreters,
Braille copies of documents) in order to participate in or uuderstaud this hearing, this Agency
will supply that assistance upon request. Requests regarding facilities or scheduling should be

addressed to Keith Simila, P. E., Executive Director, Idaho Board of Licensure of Professional
Engineers and Profossional Land Surveyors, 1510 E. Watertower Stt\..-et., Suite 110, Meridian,
Idaho 83642, or by calling Mr. Simila at (208) 373-7210.
BY ORDER OF THE IDAHO BOARD OF LICENSURE OF PROFESSIONAL

ENGINEERS AND PROFESSIONAL LAND SURVEYORS.

,ffe-

DATED this-IL day of July, 2017.

IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LANO SURVEYORS

A.~

RGEL,P.E.-

NOTICE OF HEARING-!'. 2
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CERTIFICATE OF SERVICE
.~

I HEREBY CERTIFY that on the /1}._ day of July, 2017, I caused to be served a true and
correct copy of the foregoing document by the method indicated below and addressed to the
following:

Chad Erickson, P.L.S.
2165 Woodland Road
Kamiah, ID 83536
[Email: ericksonlandsurvevs@.mnail.com]

_XX_ U.S. Mail

Mr. Kirtlan G. Naylor
Naylor & Hales, PC
950 W. Bannock Street, Suite 610
Boise, ID 83702
[Emails kirt(Zimavlorha1es.com]

_XX_ U.S. Mail

Original Document Submitted for Retention in
Board's Official File:
Mr. Keith Simila, P.E.
Executive Director
Idaho Board ofLicensure of Professional Engineers
and Professional Land Surveyors
1510 E. Watertower Street, Suite 110
Meridian, ID 83642

_XX_ U.S. Mail

_XX_Email

_XX_Email

_XX_ Email

MICHAEL J. KANE

NOTICE OF HEARJNG - P. 3
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7/12/2017

Gmail - Stay & Discipline Hearing

M Gmail

IATTACHMENT "B" I

,-_

-

Chad Erickson <ericksonlandsurveys@gmail.com>

Stay & Discipline Hearing
1 message
Chad Erickson <ericksonlandsurveys@gmail .com>
Wed, Jul 12, 2017 at 9:51 AM
To: Keith Simila <keith.simila@ipels.idaho.gov>, "Michael J. Kane" <mkane@ktlaw.net>, Kirtlan Naylor
<kirt@naylorhales.com>
Bee: Chad Erickson <ericksonlandsurveys@gmail.com>

This is written in response to the attached July 10th letter from Michael Kane:
The status of the Board's Order of August 17, 2016 is that it has been reversed, it no
longer exists, there is nothing left of the Order to stay. However, the Board does have
a remand from the May 11, 2017 Substituted Judicial Review Opinion, which remand
calls for further proceedings consistent with the Substituted Opinion.
This remand is, of course, the action for which Erickson's Notice of Appeal was
submitted to the Idaho Supreme Court. Erickson will contend that the District Court
erred in remanding.
Case law leaves no question that during appeal to the Idaho Supreme Court the actions
of a District Court and Board are very limited, and these few exist only during the
perfection of appeal period. See the definitive case of Dolbeer v. Harten, 417 P. 2d 407
- Idaho: Supreme Court 1966 and H & V. Engineering v. Bd. of Pro. Engineers, 747 P.2d
55, 57-61 (Idaho 1987). These findings were confirmed succinctly by State v. Jensen,
241 P. 3d 1, 7 - Idaho: Court of Appeals 2010: '~ district court generally loses
iurisdiction once a notice of appeal is filed, except as to specifically enumerated acts in
Idaho Appellate Rule 13."
In summary, there is no surviving order of discipline, fine, imprisonment or execution
and the Board currently has no authority or jurisdiction to hold a sentencing hearing or
issue a new order until the Appeal is resolved.
Chad Erickson
i.,

2017-07-10 Kane ltrto Erickson.pdf
13K
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"C"

Kirtlan Naylor <kirt@naylorhales _com>
~

Jul 13

~

Reply

to Trish . Jake, me , Keith •

Chad ,
I received your email and the board notice setting the matter for re-sentencing . I believe a careful read ing of JAR 13
supports that the board can proceed to enforce an order pending an appeal. The only way to avoid that is for you to
see a stay from the district or Supreme Court.
Absent that, I will be attending the hearing in September and put on a case for discipline .
\ 11/ill

you be :

1. Seeking a stay?
2. If not, will you attend the hearing in September?
Failure to do either of the above could result in the hearing proceeding in your absence.
Regards,
Kirt Naylor
Sent remotely
<2017-07-10 Kane ltr to Erickson .pdf>
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IATTACHMENT "D"

Chad R. Erickson L-7157
Erickson Land Surveys
2165 Woodland Road
Kamiah, Idaho 83536
Telephone No. (208) 935-2376,
(928) 575-5710 (cell)
ericksonlandsurveys@gmail.com
Pro Se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.
Chad R. Erickson
Respondent/Appellant, "Erickson"
vs.

CASE NO. CV 2016-45061

Complainant/ Respondent, "Board"
THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professional Engineers and Professional Land
Surveyors.

Board Docket No. FY 11.11

PETITION FOR
WRIT OF MANDATE

Complainant/Respondent, "Board"

TO: THE ABOVE-NAMED COMPLAINANT/RESPONDENT (Board), THEIR
ATTORNEY MICHAEL J. KANE, AND THE CLERK OF THE
ABOVE-ENTITLED COURT;
This Petition for Writ of Mandate is submitted by Respondent/Appellant (Erickson) to the District
Court of the Second Judicial District of the State of Idaho, in and for the County of Idaho (Court)
pursuant to Idaho Code 67-5254(2) and I.R.C.P. 62(c) & (g).

8801 OF 16
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ARGUMENT

FIRST ISSUE - RENEWAL OF SURVEY LICENSE
The Substituted Judicial Review Opinion of May 11, 2017 concludes: "The revocation of
Erickson's license is unreasonable based on the facts of the case and does not appear to be the
product of reasoned judgment or supported by the record. The Order of the Board revoking the
license of Mr. Erickson is reversed and the matter is remanded to the Board for further
proceedings consistent with this opinion, including redetermination of discipline."

On May 19th of this year, as set forth in Attachment "A", Erickson queried the Board about
renewing his survey license. The last day to do so is May 31, 2017 (see Attachment "B") after
which Erickson will be prohibited from practicing his profession (see Attachment "C"). Since the
end of April this year, the Board has stonewalled Erickson's efforts to renew his license. In fact the
Board has contravened Idaho Code 54-1216: ".. .It shall be the duty of the board to notify every
person licensed ... under this chapter of the date of the expiration of said license ... and the amount of
the fee that shall be required for its renewal. Such notice shall be mailed to the last known address
of the licensee ... at least one month in advance of the date of the expiration of said license ... "

Erickson has not received this written notice nor does the on-line registration function. (The
on-line registration does not function because the Board's roster shows Erickson's license to be
revoked, see Attachment "D").

The Board's failure to provide Erickson the opportunity to renew his license is contrary to this
Court's conclusions in the Order re: Stay of December 20, 2016 and the Substituted Judicial
Review Opinion of May 11, 2017, as quoted above.

The Board's failure to subjugate its prerogatives to the opinions and decision of this District Court,
acting as an Appellate Court, is contrary to case law found in H & V. Engineering v. Bd. of Pro.
Engineers, 747 P.2d 55, 57 (Idaho 1987). The Board has not yet the jurisdiction or justification to
assert or advertise their findings and order as final as they did in Attachment "E" (to be discussed
later).

881 2 OF 16
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SECOND ISSUE - BOARD'S PUBLIC ANNOUNCEMENTS OF REVOCATION:
In the latest News Bulletin published by the Board, #58, Fall-Winter 2016, the Board announced
that Erickson's license was revoked (see Attachment "E"). Also, approximately four days into the
28 day appeal period, Letters were distributed by the Board announcing that Erickson's license
was revoked (see Attachment "H'').

Erickson filed his Notice of Judicial Review on October 11, 2016, before the end of the appeal
period. The Board was aware that orders and decisions are not effective until the end of appeals,
this can be seen in their Council's response to Erickson's request to renew his license (see
Attachment "A"): "The (District Court's) decision becomes effective in 42 days unless there is an
appeal."

THIRD ISSUE - ENROLLMENT IN BOARD'S ROSTER:
For the same reason that the Revocation announcements were premature, so was the listing of
Erickson's license in the Board's roster as "Revoked". (see Attachment "D")

PRAYER FOR RELIEF:
I.R.C.P. 62(g)(2) provides this court with the power to "issue an order to preserve the status Quo
or the effectiveness of the judgment to be entered." Subsequently, Erickson prays this court to

issue an order directing the Board to ensure the effectiveness of its Opinion by:
1. Until the proceedings are complete, a mandate preserving the status of Erickson as a licensed
Land Surveyor, including the renewing of his license.
2. A mandate that the Board annotate their next Board Newsletter with the same revocation
announcement, as appeared in issue #58, with the word "REVERSED" superimposed over the
announcement, similar to what can be seen on Attachment "F". This is time critical since the next
issue is imminently due.
3. A mandate that the Board immediately correct their roster to show Erickson's Land Survey
license #7157 as active.
4. A mandate that the letters discussed in Attachment "H" be followed up with letters explaining
that the Board's order has been reversed and Erickson's license is active.

Of course the status is provisional, subject to fmal decisions and orders prevailing at the end of the
appeal process, but in the meantime, Erickson's license is still active.
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STATUTE, RULE & PRECEDENT:
Idaho Code 67-5254(2)
I.R.C.P. 62(c) & (g)
Idaho Code 54-1216
H & V. Engineering v. Bd. of Pro. Engineers, 747 P.2d 55, 57 (Idaho 1987)

INDEX OF ATTACHMENTS
A. Page 6 & 7. E-mails between Erickson and the Board concerning license renewal.
B. Page 8. Erickson's current license showing that the last day to renew is May 31, 2017.
C. Page 9. "Prohibited from practicing."
D. Page 10. Roster search of May 29, 2017 shows that Erickson's license is revoked.
E. Page 11 & 12. Board News Bulletin #58, pages 1 and 32 of that Bulletin, publicly announced
the revocation of Erickson's license and directed the readers where to go to read the Board's
"heated rhetoric and denunciations".
F. Page 13. This is a repeat of page 32 of News Bulletin #58 with a "REVERSED" stamp.
G. Page 14. A copy of a check for $100.00 for license renewal that was included with this service
to the Board.
H. Page 15 & 16. Minutes of Board meeting of September, 19, 2016, shows that four days into a
28 day appeal period, letters were distributed announcing the revocation of Erickson's license.

I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge.

DATED this 30th day of May, 2017
CHAD R. ERICKSON, pro se

Chad R. Erickson L-7157

883 40F16
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CERTIFICATE OF SERVICE
The undersigned, a resident of Idaho County in the State of Idaho, hereby certifies that on
the 30th day of May, 2017, he caused a true and correct copy of the foregoing document to be
served upon the following as indicated:

Original:
Idaho CountyDistrict Court
320 W. Main
Grangeville, ID 83530
Facsimile:208-983-2376

US Mail
Facsimile
_x_ Hand Delivery
Email

Michael J. Kane
Michael Kane & Associates, PLLC
1087 W. River Street, Ste. 100
P.O. Box 2865
Boise, ID 83701-2865

US Mail
Facsimile
_ _ Hand Delivery
___x_ Email: mkane@ktlaw.net

Mr. Keith Simila, P.E.
_!__ US Mail
Executive Director
Facsimile
Idaho Board of Licensure of Professional
Engineers and Professional Land SurveyoIT__ Hand Delivery
___x_ Email: keith.simila@ipels.idaho.gov
1510 E. Watertower Street, Suite 110
Meridian, ID 83642

Chad R. Erickson

WRIT OF MANDATE
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Gm ail - Renewal of Survey License 7157 f'.-

5/27/2017

M

Gmail

I ATT ACHMENT "A: · 7
Chad Erickson <ericksonlandsurveys@gmail. com>

___Y_e_ll_o_w_h_i_g_h_lig_h_t_s_a_r_e _a_d_de- d-.-----,,

I
Renewal of Survey License 7157
4 messages

Chad Erickson <ericksonlandsurveys@gmail.com>

Wed, May 17, 2017 at 12:38 PM

To: Keith Simila <keith.simila@ipels .idaho.gov>, "Michael J. Kane" <mkane@ktlaw.net>

Just got back from out of town and see that the District Court has rendered an
Amended Decision, a reversal and remand. Will it now be possible to renew my
license? Of course subject to future decisions and appeals.
Mike Kane <mkane@ktlaw.net>
Thu, May 18, 2017 at 11:43 AM
To: Chad Erickson <ericksonlandsurveys@gmail.com> , Keith Simila <keith.simila@ipels.idaho.gov>
The deci sion becomes effective in 42 days unless there is an appeal. Are you going to appeal?

Michael J . Kane

Michael Kane & Associates, PLLC
Phone: #(208) 342-4545
Fax: #(208) 342-2323
This communication , including any attachment, contains infonnation that may be confidential and/or privileged, and is intended sole ly for the entity or
individual to whom it is addressed. If you are not the intended recipient, you should delete this message and are hereby notified that any disclosure ,
copying, or distribution of this message is strictly prohib ited . If you receive this ema il in error, please contact the sender immediately either by return
email or at # (208) 342-4545 .

From: Chad Erickson [mailto: erick sonlandsurveys@gmail. com]

Sent: Wednesday, May 17, 2017 1:39 PM
To: Keith Simila; Mike Kane

Subject: Renewal of Survey License 7157

Just got back from out of town and see that the District Court has
rendered an Amended Decision, a reversal and remand. Will it
now be possible to renew my license? Of course subject to future
decisions and appeals.
Thu, May 18, 2017 at 1:35 PM

Chad Erickson <ericksonlandsurveys@gmail.com>
To: Mike Kane <mkane@ktlaw.net>
Cc: Keith Simila <keith.simila@ipels.idaho.gov>

No decision is final until the appeals are over. Its called due process. Therefore your
revocation of my license still is not final and I still have my license and it is due for
PET1T10N FoR wR1T oF
renewal. Lets get it renewed. WRIT OF MANDATE 6 OF 16
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Gm ail - Renewal of Survey License 7157r'\

Are you going to appeal?
[Quoted te xt hidden]

Mike Kane <mkane@ktlaw.net>

Fri, May 19, 2017 at 7:47 AM

To: Chad Erickson <ericksonlandsurveys@gmail.com>
Cc: Keith Simila <keith.simila@ipels.idaho.gov>
Hey guy, I just want to know if you are going to appeal. If you are not, we can start the process of renewal ea rl y. Ca n
you give me a simple yes or no answer?

I'm not fi ling an appea l, but there will be a new sentencing hearing since the court upheld the violations. You might
consider how you intend to proceed at the resentencing hearing.

Michael J. Kane
Michael Kane & Associates, PLLC
Phone: #(208) 342-4545
Fax: #(208) 342-2323
Th is communication , includ ing an y attachment, contains information th at may be confidential and /or privileged , and is intended solely for the entity or
individual to whom it is addressed . If you are not the intended recipient, you should delete this message and are hereby notified that any disclosu re,
copying , or distribution of this message is strictly proh ibited . If you receive th is ema il in error, please contact the sender immed iately either by return
email or at #(208) 342-4545 .

From: Chad Erickson [mailto: ericksonlandsurveys@gmail. com]

Sent: Thursday, May 18, 2017 2:35 PM
To: Mike Kane
Cc: Keith Simila
Subject: Re: Renewal of Survey License 7157
[Quoted text hidden]
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IPELS License/Certificate Renev,,,al ,----,-

, - - - - - - - - - --

---------,

\TTACHMENT "B"

Idaho Board of Licensure of Professional Engineers and
Professional Land Surveyors License/Certification Renewal
I

Yellow highlights are added.

Your license is current. Vou can renew your license beginning April 19, 20 17.

Receipt
You r license/certificate has been successfully renewed. The updated information shou ld be reflected on the website within 5
business d ays.
Print this pai:c for your records.
U!)date Address (h HJ>3 ://wwvr.acccssidaho.org/ipcls/contact/cdit)

j

BOARD OF PROFESSIONAL ENGINEERS
AND PROFESSIONAL LAN D SURVEYORS
1510 E.Waterto·.-,-er St., Ste 110, Me ridian_. Idaho 83642

-;;;

,:
'11

C

!!:!

"O

!!:!

CHAD R. ERIC KSON

·5
r:r

LS

~

-

~

"O

·;;;

Q.

...

-5
£

t:::

el

0.ualifie d in

~C
el

-

Er ic kson Land Survey s
2165 WOODU..ND RD.
t'.:..!l.Ml ..!l.H, ID 83536-5205

04 / 01 / 1 993

L- 7157

::J
0

21
::,

1;j
C

hav ing completed Ii censure requirements is authori;:ed to
p racti ce PROFE SS lot·J.Al L.fa.Jl[I SURVE'flt·IG in accordance
w ith Ida.h o l aw .

"'

l7i

Exp ire s: 05/31/2017

Yo ur can] stafoment will indicate a charge from 'Idaho Gov State of ID' for this trans<1ction.

License Numben

l.~7157
Order Id :

7531 628
Order Datc1
04/26/2015
Card used :
VISA xxxx xxxx xxxx 8 3 8 1
Paid to:
ldaho G-ov State ofTD
Renewal Fee :

$ 100.00
Purch:tsc throueh Td:tho.~ov (https://ww'11·. arce'isidaho.org/pricing.html) [>rice (https://m"-w.accessidaho.org/pricing.html)

I

$105 .50

Y-oor-:<\Jtswers- - - -- - - -- -- - - - - -- -- - -- - - - - -- -- - - -- - - - - - - ~
CoA 1
Exempt
WRITOFMANDATE
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!Yellow highlighting is added.I

NOTICE OF RENEWAL OF LICENSE
Professional Land Surveyors
According to our recores, your license expires on May 31, 2013. Licenses are renewable biennially. The
submittal of this completed renewal form and the fee will keep your license in good standing through the
next renewal period ..··. "'
The law provides that a Professional Land Surveyor whose license is not in good standing is prohibited from
practicing. For more information, you are referred to Idaho Code 54-1216 which can be found at
http://www.ipels.idaho.gov.
L - - - - - - - - - - - - - -.-=- - - - - - - --Hr.~RB-OF PROFESSIONAL ENGINEERS,--~
AND PROFESSIONAL LAND SURVEYORS
Executive Director
SOARD OF PROFESSIONAL ENGINEERS
AND PROFESSIONAL LAND SURVEYORS

No receipt will be issued. Your cancelled check or
money order receipt will be your receipt for payment
of the renewal fee. Checks should be made
payable to the Idaho Board of PE and PLS.
Payment may be made in cash if paid personally at
the Board office. The expiration date shown at left
will be activated upon receipt of completed renewal
form and fee.

,

1510 E. Watertower St, Ste. 110, Meridian, Idaho 83642 ...

Qualified in

CHAD R. ERICKSON

LS
4/1/1993

R
2165 WOODLAND RD.

L-7157

KAMIAH, ID 83536

DETACH POCKET CARD FOR YOUR
RECORDS

having completed licensure requirements is authorized to practice
PROFESSIONAL LAND SURVEYING in accordance With Idaho law.

Expires: .May 31, 2015
., .

t

NOTE: R~ilewai remittance postmarked or personally delivered later than the last day of the month in which you
were born will be considered delinquent and subject to late penalties of 20% per month or portion thereof.
PLEASE RETURN BOTTOM PORTION WITH YOUR REMITTANCE PAYABLE TO THE IDAHO BOARD OF PE &
LS. AN ORIGINAL SIGNATURE IS REQUIRED. NO PHOTOCOPIES WILL BE ACCEPTED.
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Roster S~

Results - Idaho Board of Professional Engineers and Pp~sional Land Surveyors

[hiii,.,.//ipels.idaho.gov/rostersearchbylicensen .... .-iber.cfml

ATTACHMENT "D"

I

!Yellow highlights are added.I

~arch

Next Board Meeting:
Reg Meeting, June 6-8 , 2017 in Coeur d'Alene,
ID in conj with ISPE Conf (8-9 Jfill/e} da

Home

Roster Search Results

License/Certificate Number
Legend

Applications
Database Last Modified - 05/29/2017

Business Entity

Law and Rules
DISCLAIMER
The State of Idaho Professional Engineers and Land Surveyors Search, as
presented, is made available on the State of Idaho website as a public
service. The database used for this inquiry is updated on a regular basis,
but might not contain all current information.
License number prefix:

Continuing
Professional
Development
Complaint
Guideli nes

"P-" = Professional Engineer License
"L-" = Professional Land Surveyor License
"PL-" = Professional Engineer and Prof essional Land Surveyor
Combo License
"C-" = Business Entity Certificate of Authorization
"E-" = Engineer Intern Certification
"S-" = Surveyor Intern Certification

Publications
Roster Download
Corner Record

LS - Professional Land Surveyor
PE - Professional Engineer
LSI - Land Surveyor Intern
:,

PE/LS - Combined License

Discipline Legend
Acoustical Engineer
Aeronautical/Aerospace Engineer
Agricultural Engineer

Searches for
Licensees

CHAD R. ERICKSON
2165 WOODLAND RD
KAMIAH , ID 83536 -5205 - US
L-7157

NAME:
ADDRESS:

Renewal
Informati on

LICENSE NUMBER.
LICUJSE GRANTlD 6Y:
DISCIPI lt,E.

Calendar of Events
Contact Us

El - Engineer Intern

RECORD STATUS:
RETIRED
ISSUE DATE.
EXPIR~TION D,ITE:

Architectural Engineer
C

Civil Engineer

.- ,c

Chemical Engineer

LS
REVOKED

Certificate of Authorization

~~o

Control System Engineer

04 0111993
09/15/2016

Electrical Engineer

-~·---~----~-~------- ------ --

Environmental Engineer

Try another search?

Forest Engineer
-

Fire Protection Engineer
Geological Engineer
Industrial Engineer
Land Surveyor

a:::

Manufacturing Engineer
Mechanical Engineer
Metallurgical Engineer
Mi ning Engineer

- Naval Archi tecture & Marine
Engineer
Nuclear Engineer
Petroleum Engineer
Struct ural Engineer
Cont act Us

Idaho.gov

n

ike Us!

&

ollowUsl

= external link
Accessibility

Privacy & Security

Cybersecurity

https://i pels .idaho.gov/rostersearchbyl icensenum ber.cfrn
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ATTACHMENT "E"

Fa ll/Winter 2016 - NEWS BULLETIN 58th EDITI O N

Board M embers
George A. Murgel, P.E. , Ph.D , Chair, Boise
Glenn Bennett, P.L.S., Vice Chair, Boise
Raymond J. Watkins, P.E. , Secretary, Coeur d ' A lene
George L. Wagner, P.E., Member, Boise
Dusty Obermayer, P.L.S ., Member, Coeur d ' Alene
John Elle , P.E., P.L.S. , M ember, Pocatello
John Tomkinson , Public Member, Star

Board Staff
Keith A. Simila , P.E. , Executive Director
keith.simila @ipels.idaho .go v
James L. Szatkow ski, P.E., Deputy Direc tor
jim.szatkowski@ipels.idaho.go v
Jennifer Rowe, Administrative Assistant
jennifer.rowe @ipels.ida ho.gov

Edith Williams, Technical Records Specialist
edith .williams.idaho.gov
Board Phone Number: (208) 373-7210

INTRODUCTION
This NEWS BULLETI N is distributed a minimum
of twice per year by the Idaho State
Board of Licensure of Professional
Engineers and Professional Land Surveyors
to inform the public and the State 's
Professional Engineers and Professional
Land Surveyors of those events which
significantly affect the professions.
WRIT OF MANDATE
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Disciplinary Actions
The following are summaries of final
formal actions taken by the Board since
publication of the last news bulletin.
Docket No . FY 11.11 In the Matter of
Chad Erickson, P.L.S. L- 7157.
The matter was subject to hearing on
June 20 - 22, 2016. The complaint was
addressed by the Board in regards to
Standard of Care and other violations.
The final order of the Board revoking Mr.
Erickson's license can be found on the
Board's website.

891

ATTACHMENT "F"
Yell ow highlighting is suggested correction.

Disciplinary Actions
The following are summarie'"
....11
formal actions taken by ti---" .. rd since
publication of the last r~V .,ulletin.

~

Docket No. FY 11 ,
~ -1e Matter of
Chad Erickson . · ~ --~7157.
The matter 'v':'\ ~ ,Ject to hearing on
June 20 - ,. ........_, ->. The complaint was
addres~ ~ ,he Board ir n regards to
Stanr ~ . Care dnd other violations.
ThF
.Jrder of the Board revoking Mr.
i=,1's license can be found on the
.d ' s website.
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ERICKSON LAND SURVEYS
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ATTACHMENT "H"
!Yellow highlights are added.I

BOARD OF PROFESSIONAL ENGINEERS
AND PROFESSIONAL LAND SURVEYORS
Minutes of Meeting
The Board of Professional Engineers and Professional Land Surveyors held a regular
meeting on September 19 & 20, 2016 at the Board Office, 1510 E. Watertower St., Ste.
110, Meridian, ID 83642 to conduct Board business. The meeting convened at 8:00 a.m.
(MST) on Monday, September 19, 2016 with the following Board members present: John
Elle, George Murgel, Glenn Bennett, Dusty Obermayer, Raymond Watkins, George
Wagner and John Tomkinson. Also present was Keith Simila, Executive Director, Jim
Szatkowski, Deputy Director, and Jennifer Rowe, Administrative Assistant.

i.

AGENDA REVIEW - Are there any new agenda items? Mr. Bennett requested
the addition of a surveying matter. Mr. Obermayer requested the addition of a
survey RFI.

Moved by Mr. Bennett, seconded by Mr. Watkins to add the two items to the agenda as
New Business #17 and New Business #18. Motion passed unanimously.

I.

READING OF MINUTES

1.

Meeting Minutes for the June 2 & 3, 2016 meeting.

Moved by Mr. Elle, seconded by Mr. Bennett to approve the June 2 & 3, 2016 meeting
minutes as amended. Motion passed unanimously.

2.

Meeting Minutes for the June 29, 2016 teleconference meeting.

Moved by Mr. Elle, seconded by Mr. Bennett to approve the June 29, 2016 meeting
minutes as amended. Motion passed unanimously.

3.

Meeting Minutes for the July 11, 2016 meeting.

Moved by Mr. Obermayer, seconded by Mr. Watkins to approve the minutes of the July
11, 2016 meeting as distributed. Motion passed unanimously.

4.

Meeting Minutes for the August 8 & 9, 2016 Retreat.

September 19 & 20, 2016
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Moved by Mr. Bennett, seconded by Mr. Watkins to inform complainant that Mr.
Erickson's license has been revoked. Should Mr. Erickson's license be reinstated in the
future, the board may take up this matter at that time. Motion passed unanimously.

FY17.0l

Kiebert, Alan, ROPR. This matter is under investigation and there is
nothing to report at this time. The Board noted the infonnation.

FY17.04

Initial Complaint against a surveyor

Moved by Mr. Elle, seconded by Mr. Bennett to authorize a preliminary investigation
into this matter and request the Board Chair assign Mr. Obermayer to the investigation.
Motion passed unanimously.
III.

d.

UNFINISHED BUSINESS
Surveyor Apprenticeship Subcommittee; (Mr. Bennett, Mr. Elle and
Mr. Obermayer) Subcommittee to work with the Department of Labor on
survey education and apprenticeship program. Mr. Russ, Department of
Labor and Nathan Lang, ISPLS joined the meeting to discuss advantages
of a surveyor apprenticeship program. The subcommittee will continue to
work with Mr. Russ and see if there is interest at the local colleges.

Mr. Russ and Mr. Lang left the meeting.

IV.

NEW BUSINESS

19.

A question relating to conflict of interest was received from ITD.

Moved by Mr. Watkins, seconded by Mr. Tomkinson to respond to ITD as follows: No,
this is not a violation of our Rules of Professional Responsibility as it relates to a conflict
of interest. It is perfectly acceptable for the owner to hire a P .E. licensee to provide
design and construction testing and inspection services on the same project as long as
they are working for the same client. This answer will be published in the next News
Bulletin. Motion passed unanimously.

V.

CONSIDERATION OF APPLICATIONS

Moved by Mr. Bennett, seconded by Mr. Elle to enter into executive session to consider

records that are exempt from disclosure as provided for by Idaho Code 74-206(l)(d).
Roll call vote results; Mr. Bennett, yes; Mr. Wagner, yes; Dr. Murgel, yes; Mr.
Tomkinson, yes; Mr. Watkins, yes, Mr. Elle, yes; and Mr. Obermayer, yes. After meeting
in executive session, the Chairman directed the Board to return to regular session.

September 19 & 20, 2016
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In the Supreme Court of the State of Idaho
JDAHO COUNTY DISTRICT COURT

J •

AT+ · '

PETITION FOR WRIT OF PROHIBITION.
---------- .--------------------------------------------CHAD R. ERICKSON,

l

)
)
)
)
)
)

11

i

Petitioner,

I
I

I

j

V.

!

)

i

THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professional Engineers and Professional Land
Surveyors,
i
I

Respondents.

)
)
) ·
·)
)
)
)
)
)
)

I

FILl:D

D

O'CLOCK ~

.M.

AUG 2 5 2017
KATHY M ACK~RMAN .
COURT
_ DEPUTY

ORDER DENYING PETITION FOR
WRIT OF PROHIBITION AND
STAYING PROCEEDINGS BEFORE
BOARD
Supreme Court Docket No. 45281-2017
Idaho County No. CV-2016-45061
Ref. No. 17-290

111

•1!

I.

ii:,

i

A PETITION FOR WRIT OF PROHIBITION with attachments was filed by Petitioner on
August 10, 2017, requesting this Court bar all further hearings, orders, or other proceedings
originating from the Idaho Board of Professional Engineers and Professional Land Surveyors (the
Board) against Erickson, until such time as they shall hear from this Court. Thereafter, a MOTION
TO DISMISS PETITION FOR WRIT OF PROHIBITION, a MEMORANDUM IN SUPPORT OF
MOTION TO DISMISS PETITION FOR WRIT OF PROHIBITION and an AFFIDAVIT OF
MICHAEL KANE IN . SUPPORT OF MOTION TO DISMISS PETITION FOR WRIT OF
PROHIBITION, with attachment, were filed by counsel for the Respondents on August 17, 2017.
. The Court is fully advised, good cause appearing,
IT HEREBY IS ORDERED that the PETITION FOR WRIT OF PROHIBITION be, and
hereby is, DENIED.
IT FURTHER IS ORDERED that proceedings before the Board are STAYED under this

I

Court's authority set forth in I.AR. 13(g), as the Board appears to be preparing to take action on an

I

order of the district court that is not yet final. I.R.C.P. 84(t)(2)(C).

j,

i!

I

ORDER DENYING PETITION FOR WRIT OF PROHIBITION AND STAYING
PROCEEDINGS BEFORE BOARD-Docket No. 45281-2017

896

'

I

DATED this

tA'?

p
day of August, 2017.

By Order of the Supreme Court

cc:

IIii

Chad R. Erickson, pro se
Counsel of Record

'

:1

ii

I

Ij
i

ORDER DENYING PETITION FOR WRIT OF PROHIBITION AND STAYING
PROCEEDINGS BEFORE BOARD- Docket No. 45281-2017
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FORM FOR CLERK OF DISTRICT COURT OR ADMINISTRATIVE AGENCY FILING A MOTJ@Ni ·
EXTENSION OF TIME TO FILE APPELLATE RECORD

dk9 2017

KATHY M ACKERMAN
OURT
DEPUTY

IN THE SUPREME COURT OF THE STATE OF IDAH

)
)
)
)
)

Chad R Erickson,
Petitioner-Appellant
V.

)

The Idaho Board of Li censure of Professional
Engineers and Professional land Surveyors
And Keith Simila, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professional Engineers and Professional Land
Surveyors,

)
)
)
)

Supreme Court No. 45281-2017
District Court No. CV 16-45061
MOTION FOR EXTENSION OF
TIME BY CLERK OF DISTRICT
COURT OR ADMINISTRATIVE
AGENCY

Defendant- Respondent

Sherie Clark, the clerk for the district court or administrative agency, who is preparing
the record in this case, hereby moves this Court for an extension of time to prepare and serve the
record until upon the District Court's Order on Motion to Strike.
1. The date for serving the record is September 18, 2017
2. Were any previous extensions granted in whole or in part? No.
3. I have completed Opages of the record out of an estimated total of _ _ _ _ pages.
4.

I am requesting and extension of 21 days for the following reasons: Motion to Strike
portion of the requested clerk's record was filed and a motion hearing is set for
September 18, 2017 at 9:00am.

5. I have not contacted counsel for the parties.

DATED this 29 day of August, 2017.

Clerk of Court or Agency
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I'."' ' -Y O COUNTY !'J ISi RICT COURT

( _" ILE_I?
Ll.
~, <_:t;;_lj__ ·., ~," CI< _Q_ .M.

;:,- - •

·-::-;)

, ..::... i

IDAHO C .....k.n~~
POBox83720

IDAHO SUPREME COURT
Clerk of the Courts
(208-334-2210)

~

~

1 20'1I7

Fn\i~ ~

Boise, Idaho 83720-0101

KATHY ACKERMAN, CLERK
ATTN: SHERIE CLARK
IDAHO COUNTY COURTHOUSE
320 WEST MAIN
GRANGEVILLE, ID 83530

ORDER GRANTING DISTRICT COURT CLERK'S
MOTION FOR EXTENSION OF TIME

Docket No. 45205-2017

CHAD R. ERICKSON v.
THE IDAHO BOARD OF
LICENSURE OF
PROFESSIONAL
ENGINEERS AND
PROFESSIONAL LAND
SURVEYORS

Idaho County No. CV-2016-4506 1

A District Court Clerk's MOTION FOR EXTENSION OF TIME was filed v.iith this Court
by Deputy Clerk Sherie Clark ofidaho County District Court on August 29, 2017, requesting this
Court allow an extension oftime of twenty-one (21) days to prepare and serve the Clerk's Record.
Therefore,
IT HEREBY IS ORDERED that the MOTION FOR EXTENSION OF TIME be, and
hereby is, GRANTED and Deputy Clerk Sherie Clark shall prepare and serve the Clerk's Record on

the parties ON OR BEFORE SEPTEMBER 21 , 2017.

The Clerk's Record and Reporters'

Transcripts shall be filed with this Court by Thursday, October 26, 2017.
DATED this

cc:

3_/.t:L

day of August, 2017.

Chad R. Erickson, pro se
Counsel of Record
District Court Clerk

Entered on JSI

By:

k~·
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For the Court:
Karel A. Lehrman
Clerk of the Courts
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SEP i 5 2D'17
KATHv M ACK-RMAN
COURT
DEPUTY

IDAHO
- -S
PO Box83720
Boise, Idaho 83720-0101

IDAHO SUPREME COURT
Clerk of the Courts
(208-334-2210)

KA THY ACKERMAN, CLERK
ATTN: SHERIE CLARK
IDAHO COUNTY COURTHOUSE
320 WEST MAIN ·
GRANGEVILLE, ID 83530
**CORRECTED**
ORDER GRANTING DISTRICT COURT CLERK'S
MOTION FOR EXTENSION OF TIME

Docket No. 45205-2017

CHAD R. ERICKSON v.
THE IDAHO BOARD OF
LICENSURE OF
PROFESSIONAL
ENGINEERS AND
PROFESSIONAL LAND
SURVEYORS

Idaho County No. CV-2016-4506 l

A District Court Clerk's MOTION FOR EXTENSION OF TIME was filed with this Court

by Deputy Clerk Sherie Clark of Idaho County District Court on August 29, 2017, requesting this
Court alJowan extension of time of twenty-one (21) .days to prepare and serve the Clerk's Record.
Therefore,
IT HEREBY IS ORDERED that the MOTION FOR EXTENSION OF TIME be, and
hereby is, GRANTED and Deputy Clerk Sherie Clark shall prepare and serve the Clerk's Record on
the parties ON OR BEFORE SEPTEMBER 21 , 2017 TUESDAY, OCTOBER 10, 2017. The
Clerk's Record and Reporters' Transcripts shall be filed with this Court by Thl:lfsday, October 26,
2-0-1-+ November 14, 2017.

DATED this

cc:

l

/

__,,,-f.bb day of September, 2017.

Chad R. Erickson,pro se
Counsel of Record
District Court Clerk

....

Entered on JSI

B~t:

ic.2r
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··-

For the Court:
Karel A. Lehrman
Clerk of the Courts

COURT MINUTES

CV-2016-0045061
Ghad R Erickson vs. Idaho Board of Li censure of Professional Engineers, etal.
Hearing type: Motion
Hearing date: 9/ 18/2017
Time: 8:40 am
Judge: Gregory FitzMaurice
Courtroom:
Court reporter: Keith Evans
Minutes Clerk: Nikki Sickels
Tape Number: District
9:06
9:07
9:08

Court introduces case, Erickson not present, Michael Kane present telephonically
Kane makes statement to court
Court strikes A,B,C, and D from notice of appeal, EFG are completely striken
REC
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
CHAD ERICKSON,

)
)
Respondent/Appellant,
)
)
vs.
)
)
THE IDAHO BOARD OF LICENSURE )
OF PROFESSIONAL ENGINEERS and )
PROFESSIONAL LAND SURVEYORS )
And KEITH SIMILA, in his capacity as )
Executive Director of the Idaho Board )
Of Licensure of Professional Engineers )
And Professional Land Surveyors.
)
)
Complainants/Respondents.
)
)

CASE NO. CV 16-44587
ORDER re: NOTICE OF APPEAL

______________

Respondents The Idaho Board of Licensure of Professional Engineers and
Professional Land Surveyors have filed a Motion to Strike Attachments to the Notice of
Appeal, filed by Appellant Chad Erickson. The Motion was heard September 18, 2017.
Michael J. Kane, representing the Board, was present telephonically. Erickson was not
present.
The Court hereby ORDERS that Exhibits A, B, C and D to the Notice of Appeal
be stricken from the Notice, but orders that they be included in the Clerk's Record.
Exhibits E, F, and Gare not part of the Record and shall be stricken from the Notice of
Appeal.
DATED this ( 6.ff'day of September, 2017.

Order re: Notice of Appeal-1

902

. CERTIFICATE OF SERVICE
I, the undersigned Deputy Clerk of the above entitled Court, do hereby certify that
on this

I ~ day of September, 2017, served a true and correct copy of the Order re:

Notice of Appeal by mail or fax to:

Chad R. Erickson
2165 Woodland Road
Kamiah , ID 83536

Michael J. Kane
1087 W. River Street, Ste. 100
P.O. Box 2865
Boise, ID 83701-2865

x

Mail
Courthouse mail
Fax

X

Mail
Fax

Kathy Ackerman, Clerk of Court

Order re: Notice of Appeal-2
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
)

Chad Erickson,
Respondent/Appellant,

)
)

vs.
The Idaho Board of Licensure of
Professional Engineers and
Professional Land Surveyors and
Keith Simila, in his capacity
As Executive Director of the
Idaho Board of Licensure of
Professional Engineers and
Professional Land Surveyors
Complainants/Respondents

)
)
)
)
)
)
)
)
)
)
)
)
)

Supreme Court No. 45205-2017
Idaho County Case CV016-44587
CLERK'S CERTIFICATE
RE: EXHIBITS

STATE OF IDAHO
County of Idaho
I,

Sherie Clark,

Clerk of the

District

Second Judicial District of the State of Idaho,
County of Idaho,

Court

of the

in and for the

hereby certify that the following are all the

exhibits admitted or rejected to-wit:
Exhibit A-Map
Exhibit B-Field Notes
Exhibit C-Map
Exhibit D-Map
Exhibit H-Map
Exhibit I-Photo
Exhibit J-Warranty Deed
Exhibit K-Photos
CLERK'S CERTIFICATE RE: EXHIBITS - 1

904

Exhibit L-Photo
Exhibit M-Map with photos
Exhibit N-Map
Exhibit S-Map
Exhibit T-Letter
Exhibit U-E-mail
Exhibit V-Photo
Exhibit W-Photo
Exhibit X-E-mail
Exhibit Y-Record of Survey
Exhibit Z-Record of Survey
Exhibit Z-1-Record of Survey
Exhibit Z-2-Record of Survey
Exhibit Z-3-Record of Survey
Exhibit Z-4-E-mail
Exhibit Z-5-Transcript
Exhibit Z-6- Newsletter
Exhibit Z-7-Newsletter
Exhibit Z-9-Location of Grangeville Hwy District Property
Exhibit Z-10-Newsletter
Exhibit Z-11-BLM 2009 Manual of Surveying Instructions
Exhibit Z-12-E-mail
Exhibit 1-Order

CLERK'S CERTIFICATE RE: EXHIBITS - 2

905

IN WITNESS WHEREOF,

I have hereunto set my hand and affixed

the seal of the said Court this day.
Dated this ~ day of ~rmbft\ 2017.
Kathy M. Ackerman, Clerk
By:

CLERK'S CERTIFICATE RE: EXHIBITS - 3
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Deputy Clerk
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R

M. ACKERMAN

OFDIS iP !CT

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DIS R
e,1.. l)a~
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
)
Chad Erickson
Respondent/Appellant,
vs.

)
)

The Idaho Board of Licensure of Professional
Engineers and Professional Land Surveyors
And Keith Simila, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professional Engineers and Professional
Land Surveyors
Complainants/Respondents

)
)
)
)
)
)
)
)
)

Case No. CV 16-44587
S.C. No. 45205-2017

CERTIFICATE OF SERVICE

I, the undersigned, a Deputy Clerk of the above entitled Court, do hereby
certify that I have personally served or mailed, by United States mail, postage prepaid, one
copy of the Clerk's Record and Reporter's Transcript to the following persons:
Chad Erickson
2165 Woodland Road
Kamiah, ID 83536
Michael J Kane
1087 W River Street, Ste. 100
PO Box 2865
Boise, ID 83701-2865

Done this~

day o6 fkm\'.¼, 2017.
Kathy M. Ackerman, Clerk
bv<::9v~ «
Sherie Clark
Deputy Clerk

CERTIFICATE OF MAILING - 1
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SEP 2 0 2017
KATHY M. ACKERMAN
-couR T
_
DEPU TY

IN THE DISTRICT COURT OF THE SECOND JUDICIAL
T
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

Chad Erickson
Respondent/Appellant,
vs.
The Idaho Board of Licensure of
Professional Engineers and
Professional Land Surveyors and
Keith Simila, in his capacity as
Executive Director of the Idaho
Board of Licensure of Professional
Engineers and Professional Land
Surveyors,
Complainants/Respondents.

)
)
)
)
)
)
)
)
)
)
)

SUPREME COURT No. 45205-2017
NOTICE OF SERVICE OF
CLERK'S RECORD

)
)
)
)

NOTICE IS HEREBY GIVEN that the Clerk's Record in the
above matter on appeal has been completed and copies of record have
been mailed to the

respondent's counsel and to the appellant's

counsel by United States mail.
BE FURTHER ADVISED that respective parties have twentyeight (28) days from the date of this notice to file any objections
to the record.

Upon failure of the parties to file objections

within such time period, the transcript shall be -deemed settled.
Dated this

c:/)if' day of

<0e,pk~

, 2017.

KATHY M ACKERMAN, CLERK
By=

CERTIFICATE OF MAILING - 1
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Sherie Clark, Deputy Clerk

Copies to:
Mr. Stephen W. Kenyon
Clerk of the Supreme Court
Chad R Erickson
2165 Woodland Road
Kamiah, ID 83536
Michael J Kane
1087 W River Street, Ste. 100
PO Box 2865
Boise, ID 83701-2865

CERTIFICATE OF MAILING - 2
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1

IN THE

2

SUPREME COURT

3

OF THE

4

STATE OF IDAHO

5

AT

·

FIL.ED
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O'CLOCK ___L/...- .M.

AUG 14 2017

12

CHAD R. ERICKSON,
)
Respondent/Appellant,)
)
vs.
)DC NO. CV2016-45061
)DOCKET NO. 45205
THE IDAHO BOARD OF LICENSURE )
OF PROFESSIONAL ENGINEERS and)
PROFESSIONAL LAND SURVEYORS
)
and KEITH SIMILA, in his
)
capacity as Executive Director)
of the Idaho Board Of
)
Licensure of Professional
)
Engineers and Professional
)
Land Surveyors,
)
Complainants/Respondents.)

13

----------N-o=T_I_c=E-O-F-LODGING

14

Notice is hereby given that the above-entitled appeal
was emailed Friday, August 11th, 2017, to the District Court
Clerk of Idaho County and the Supreme Court consisting
of 83 pages.
The transcript included the
following hearing(s):
Motion Hearing - November 14th, 2016;
Motion Hearing - December 5th, 2016;
ORAL ARGUMENT - March 27th, 2017.

6

7
8
9

10
11

15
16
17
18

)

19
20

Dated this 11th day of August, 2017 .

21
22
Keith M. Evans, RPR, CSR NO. 655
23
24
25
K & K REPORTING (208)743-1380 kkreport@wildblue.net

1
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OCT O2 20\7
Chad R. Erickson L-7157
Erickson Land Surveys
2165 Woodland Road
Kamiah, Idaho 83536
Telephone No. (208) 935-2376,
(928) 575-5710 (cell)
ericksonlandsurveys@gmail.com
Pro Se

BEFORE THE IDAHO SUPREME COURT,
FILED IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.
Chad R. Erickson
Respondent/Appellant, "Erickson"
vs .
Complainant/ Respondent, "Board"
THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professional Engineers and Professional Land
Surveyors.

SUPREME COURT No. 45205
Idaho Co. Case No. CV-16-45061
Board Docket No. FY 11 .11

NOTICE OF OBJECTION TO
"ORDER re: NOTICE OF APPEAL"
AND ALTERNATIVELY
OBJECTION TO RECORD

TO: THE ABOVE-NAMED COMPLAINANT/RESPONDENT (Board), THEIR
ATTORNEY MICHAEL J. KANE, AND THE CLERK OF THE
ABOVE-ENTITLED COURTS;
This NOTICE OF OBJECTION TO THE ORDER re: NOTICE OF APPEAL AND
ALTERNATIVELY OBJECTION TO RECORD is submitted by Respondent/Appellant (Erickson)
to the Idaho Supreme Court, lodged at the District Court of the Second Judicial District of the State
of Idaho, in and for the County of Idaho (Court) pursuant to I.AR. 4, I.R.C.P. 12, 46, 60 and 84.
The "Order re: Notice of Appeal" is located at Clerk's Record (CR) 902-903.

911

NOTICE OF OBJECTION TO ORDER

1 of 6

BACKGROUND:
June 20th, 2017 Erickson filed a Notice of Appeal of Substituted Judicial Review Opinion (Clerk's
Record [CR] page 795-832) that had seven attachments.
June 27th, 2017 Board filed a Motion to Strike Attachments to the Notice of Appeal and a Memo
in Support

(CR 835-841)

July 5th, 2017

Erickson responded to the Motion to Strike (CR 845-849).

July 10, 2017

The Board's counsel mailed Erickson a notice of a disciplinary hearing.

July 12, 2017

Erickson e-mailed arguments to the Board's counsel against the hearing.

July 12, 2017

The Board's prosecutor filed a formal Notice of Hearing of a disciplinary hearing

to be held on September 6th and 7th, 2017.
July 19, 2017

The Board's counsel filed a formal Notice of Hearing of the above Motion to

Strike, scheduled for 9-18-17.

(CR 860-861)

August 8th, 2017 Erickson filed a Petition for Writ of Prohibition barring the above disciplinary
hearing

(CR 867-895)

August 23, 2017 The Idaho Supreme Court issued an order Staying ... Proceedings Before the
Board.

(CR 896-897)

September 6th & 7th, 2017

Without a notice of cancellation, no disciplinary hearing was held by

the Board, or at least Erickson has not been made aware of it.
September 18, 2017

The Idaho District Court held its hearing on striking attachments and issued

an Order re: Notice of Appeal.

(CR 902-903)

ARGUMENT:
It seemed reasonable to me that if the Board did not hold their hearing the District Court would not
hold their's either and I spaced it, forgetting and failing to attend. Obviously I was wrong. The
resulting District Court's order was mailed on the 19th and we received it on September 22rd and I
have been scrambling to respond, or rather, how to respond, ever since.

Of the seven subject attachments to the Notice of Appeal of Substituted Judicial Review, four have
been accommodated and only one of the remaining three is of enough importance to warrant
pursuing further. This is Attachment F, a signed letter dated July 8, 2015 requesting discovery
from the Board, which request was, and is sill, ignored by the Board. It reads in part as follows:

912

NOTICE OF OBJECTION TO ORDER

2 of 6

"ATTACHMENT F: ...Please send me hard copies of all correspondence, both letters and e-mails,
that you have generated and received concerning the Walker complaint, both to-from myself and
to-from all other parties. Include in this all correspondence, both letters and e-mails,from-to the
board concerning myself that have been generated in the last 12 months."

JUSTIFICATION:
In response to Erickson's magazine article of November 15, 2014 (Agency Record [AR] 166-169)
on November 19, 2014, five officers of the Board sent and received a series of e-mails referencing
Erickson as a pig, that he wasn't hugged enough as a child, and that if everyone would just give
them wagon room the Board would make the world "see Erickson for what he is." These e-mails
are a part of the Agency Record at AR 170-173.

Some of Erickson's past requests for discovery of communications were in the form of e-mails, and
can be seen at AR 359, 360, and 413. However, because it conforms completely with I.R.C.P. 26
(f), the subject Attachment "F" greatly strengths Erickson claim of prosecutorial misconduct and

denial of due process, thus its presence in the Record is essential. Attachment "F" is in fact part of
the Record and thus it is an error that it was not included in the Agency's Record.

The correspondence requested on July 8th, 2015 is material because its content may confirm;
1. The presence, or absence, of malice and bias on the part of the Board; 2. Suppression of
Erickson's constitutional right to engage in free press and to have a fair trial; 3. That more than
just one Board officer (who was dismissed at the Hearing in response to Erickson's Affidavit of
Board's prejudice, AR 155-185) colluded and conspired to thwart due process. The e-mails of AR
170-173 indicate that five Board officers were involved.

PRECEDENT:
STATE v. Dennis L. BROWN, 560 P.2d 880,884 - Idaho: Supreme Court 1977: "When the

prosecutor receives a specific and relevant request, the failure to make any response is seldom, if
ever, excusable."

STATUTE & RULE:

I.R.C.P. 26 (f)
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RELIEF SOUGHT:
To effect justice in the form of due process, attachment F has been and is an essential part of these
proceedings and should be part of the Record. This can best be effected by Erickson objecting to
the record, which he will do in a following motion. No brief or memorandum will attach to this
Notice. No Hearing is requested.

INDEX OF ATTACHMENTS
F. July 8, 2015 Request for discovery of communications.

State of Idaho

)
) S.S.

County of Idaho

)

Chad R. Erickson, being sworn, deposes and says:
That he is the petitioner in the above-entitled Petition for Writ of Prohibition and that all
statements in this Petition are true and correct to the best of his knowledge and belief.

Signature of Petitioner

Subscribed and Sworn to before me this 2nd day of October, 2017

NORARY PUBLIC
Residing in Woodland, Idaho
My Commission Expires May 25, 2023

914

NOTICE OF OBJECTION TO ORDER

4 of 6

CERTIFICATE OF SERVICE
The undersigned, a resident of Idaho County in the State of Idaho, hereby certifies that on
the 2nd day of October, 2017, he caused a true and correct copy of the foregoing document to be
served upon the following as indicated:

Original:
Idaho CountyDistrict Court
320 W. Main
Grangeville, ID 83530
Facsimile:208-983-2376

US Mail
Facsimile
___K_ Hand Delivery
Email

Michael J. Kane
Michael Kane & Associates, PLLC
1087 W. River Street, Ste. 100
P.O. Box 2865
Boise, ID 83701-2865

US Mail
Facsimile
_ _ Hand Delivery
_x_ Email: mkane@ktlaw.net

Mr. Keith Simila, P.E.
Executive Director
Idaho Board of Licensure of Professional
Engineers and Professional Land Surveyors
1510 E. Watertower Street, Suite 110
Meridian, ID 83642

_.!_ US Mail
Facsimile
_ _ Hand Delivery
_x__ Email: keith.simila@ipels.idaho.gov

Chad R. Erickson
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ATTACHMENT "F"
Yellow highlights have been added

To Kirtlan Naylor
950 West Bannock St.
Suite 610
Boise, ID 83702
July 8, 2015
I opened an e-mail from you this day at 11 :21 PM July 8th: Google logged it in as "1
hour ago". A copy of that e-mail is attached as Attachment 1.
I received your e-mail because ·1 responded to a message that you left on my answering
machine today, that you were upset because I had not responded to two emails that you
had sent in the last two days. I found your e-mail address on your website and sent a
response stating that I had not received any emails from you, but if you wished to send
me something you could use my ericksonlandsurveys@gmail address.
Your just-received email contains many issues that I need to address and I won't be
able to do this inside of the 18 hour notice that your email provides; to have it completed
by July 9th. As you stated in your Order of time extension of June 10th of this year, "the
issues in this matter are complex ... " f expect the same courteously from you in allowing
me reasonable time to respond to your e-mail. The problem is exacerbated in that you
have not recognized all of my previous responses.
Something is wrong here and I believe that it is Yahoo mail. I switched to g-mail two
years ago because Yahoo mail is so unreliable. I think that we better cease with the
emails and telephone calls and complete this with registered mail. Please send me
hard copies of all correspondence, both letters and e-mails, that you have generated
and received concerning the Walker complaint, both to-from myself and to-from all other
parties. Include in this all correspondence, both letters and e-mails, from-to the board
concerning myself that have been generated in the last 12 months. You stated that you
have not received all the attachments sent with my previous e-ma•ls. I will assemble
them and send you hard copies. This will take time.
There are also problems showing a weakness or disregard to my rights of due process.
1. I have never been given an outline of what your process is. For instance, will there
ever be a hearing? 2. In sending me the $250.00 judgment, that you called an offer,
and I refered to as a "shakedown", before I was even aware of the complaint, you have
behaved more like an attorney for the complainant than as a disinterested board mindful
of due process. 3. You did not recognize each of the responses that I sent to you.
I am assembling an old style reading file with "In" correspondence on one side and "out"
on....,t~ ~her and trying to make sense of this.

~~

Chad Erickson
2165 Woodland Road
Kamiah, Idaho 83536
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I0AHO COUN TY DISTRICT COURT
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MICHAEL J. KANE
MICHAEL KANE & ASSOCIATES, PLLC
4355 West Emerald Street, Suite 190
Post Office Box 2865
Boise, Idaho 83701-2865
Telephone: (208) 342-4545
Facsimile: (208) 342-2323
Email: mkane@ktlaw.net
Idaho State Bar No. 2652

KATHY M. A CK ERMAN
OURT
DE? LiTY
.

ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

IN THIS DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF

Tf{E STATE OF IDAHO, IN AND FOR THE COUNTY OF "IDAHO
CHAD R. ERICKSON,

)

Respondent/Appellant,
vs.

THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA. in his capacity as
Executive Director of the Idaho Board of
Licensure of Professional Engineers and
Professional Land Surveyors,

)
)
)

Case No. CV 2016-45061

_).
)

RESPONSE TO APPELLANT' S
OBJECTION TO ORDER

)
)
)
)
)
)

)

_______________ )
Complainants/Respondents.

)

COME NOW the Complainants/Respondents, THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND PROFESSIONAL LAND SURVEYORS and KEITH

STh1ILA, by and through their attorney of record Michael J. Kane of the finn Michael Kane &
Associates, PLLC, and herein responds to ' the objections raised by the Appellant in his recent
RESPONSE TO APPELLANT'S OBJECTION TO ORDER- P. l
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Notice of Objection to "Order Re: Notice Of Appeal" and Alternatively Objection to Record,
filed with the court on October 2, 2017.

·INTRODUCTION
Chad Erickson ("Erickson" or "Appellant") believed that the Idaho Supreme Court's stay of
the Idaho Board of Licensure of Professional Engineers and Pl'ofessional Land Surveyors'
(''Board") hearing to reconsider its discipline determination for Erickson also acted as a stay on any
district court activity.

Clearly pointed out in earlier pleadings, the district court creates and

establishes a record for appellate review. There was no mention in the Supreme Court's order
staying the district court's responsibility to establish an appellate record. Erickson, as a pro se
appellant, will be treated as any other individual who seeks appellate review, no more and no less.
Erickson wishes the court to reconsider its decision in not allowing Attachment F to become
part of the appellate record. Attachment Fis ·a signed letter dated July 8, 2015, :from Erickson to the

staff attorney requesting discovery from the Board. The problem with Erickson's request is that the
Board established a discovery schedule for this matter on February 16, 2016, over eighteen (18)
months after his letter was sent. (Agency Record, R. 76-78). Thereafter, no motion to compel
discovery was filed by Erickson, seeking to compel Board staff to provide requested discovery.

II.
ARGUMENT
Whether to allow dfacovery in an administrative matter is governed by rules promulgated by
the Officer of the Attomey General. As provided in IDAPA 04.11.01.521:
Parties may agree between or among themselves to provide for discovery without
reference to an agency's statµtes, rules of procedure, or orders. Otherwise no
party before the agency is entitled to engage in discovery unless discovery is
authorized before the agency, the party moves to compel discovery, and the

RESPONSE TO APPELLANT'S OBJECTION TO ORPER- P. 2
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agency issues an order directing that the discovery be answered. The presiding
discovery in the order compelling discovery,
officer shall provide a schedule
but the order compelling and schedulin$ discovery need not conform to the
timetables of the Idaho Rules of Civil Procedure. The agency or agency staff may
conduct statutory inspection, examination, investigation, etc., at any time without
filing a motion to compel discovery.

for

IDAPA 04.11.01.521.
Prior to February 16, 2016, unless the parties had agreed among themselves to exchange
discovery, discovery was not allowed. Attachment F existed before discovery was allowed by
the Board. There is no. evidence thatErickson renewed his request after discovery was allowed,
There is no evidence that (1) discovery was allowed, (2) Erickson requested discovery after the
discover order was entered, and (3) Erickson moved the Board to compel discovery from Board
staff after time had expired for the staff to answer the discovery requested.

III.
CONCLUSION
In summary, the district court establishes the appellate record, Erickson seeks to add a
document which has no relevance to the appellate record.

The district court was correct in

entering its order in denying Attachment F to become part of the appellate record. Erickson has
provided no compelling rea:son for the Court to revise its decision.
DATED t h i s £ day of Oct~bei:, 2017. ·.

·. MICHAEL KANE & AS SOCIA TES, PLLC
BY:~/~MICHAEL J. KANE
Attomeys for Complainants/Respondents

RESPONSE TO APPELLANT'S OBJECTION TO ORDER- P. 3
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 1,Jf,,....,. day of October, 2017, I caused to be served a
true and correct copy of the foregoing document by the method indicated below and addressed to
the following:

Chad Ericl(son
2165 Woodland Road
Kamiah, ID 83536
.
[Email: ericksonlandsurveys@gmail.com ]

_XX_ U.S. Mail

_XX_Email

~~
MICHAEL J. KANE

RESPONSE TO APPELLANT'S OBJECTION TO ORDER- P. 4
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OCT 10 2017
Chad R. Erickson L-7157
Erickson Land Surveys
2165 Woodland Road
Kamiah, Idaho 83536
Telephone No. (208) 935-2376,
(928) 575-5710 (cell)
ericksonlandsurveys@gmail.com
Pro Se

BEFORE THE IDAHO SUPREME COURT,
FILED IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.
Chad R. Erickson
Respondent/Appellant, "Erickson"
vs.
Complainant/ Respondent, "Board"
THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professional Engineers and Professional Land
Surveyors.

SUPREME COURT No. 45205
Idaho Co. Case No. CV-16-45061
Board Docket No. FY 11.11

RESPONSE TO RESPOSE TO
APPELLANT'S OBJECTION
TO ORDER

TO: THE ABOVE-NAMED COMPLAINANT/RESPONDENT (Board), THEIR
ATTORNEY MICHAEL J. KANE, AND THE CLERK OF THE
ABOVE-ENTITLED COURTS;
This RESPONSE TO RESPONSE TO APPELLANT'S OBJECTION TO ORDER is submitted by
Respondent/Appellant (Erickson) to the Idaho Supreme Court, lodged at the District Court of the
Second Judicial District of the State of Idaho, in and for the County of Idaho (Court) pursuant to
Idaho Constitution Article V, Section 9, I.A.R. 5, I.R.C.P. 62(c)(d)(g) and I.R.C.P. 74.
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In the Board's Response to Appellant's Objection to Order, dated October 4th, 2017, the Board's
Counsel misunderstood. Erickson is not attempting to open discovery. Erickson is not asking for
copies of communications or the Investigator's Report to be included in the Record, Erickson gave
up on the Board's compliance to those requests long ago. What Erickson will be asking for in his
forthcoming Objection to the Record, will be that the documents requesting those discoveries be
included in the Record. These "requests for discovery" are legitimately a part of the record, and are
needed if the appellate courts are to understand what has happened down below.

In the past the Board has ignored Erickson's discovery requests, now the Board wants to make sure
that there is no record of their misdeeds.

922

RESPONSE TO RESPONSE
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State of Idaho

)
) S.S.

County of Idaho

)

Chad R. Erickson, being sworn, deposes and says:
That he is the petitioner in the above-entitled Petition for Writ of Prohibition and that all
statements in this Petition are true and correct to the best of his knowledge and belief.

Signature of Petitioner

Subscribed and Sworn to before me this 5th day of October, 2017

NORARY PUBLIC

Residing in Woodland, Idaho
My Commission Expires May 25, 2023
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CERTIFICATE OF SERVICE
The undersigned, a resident of Idaho County in the State of Idaho, hereby certifies that on
the 5th day of October, 2017, he caused a true and correct copy of the foregoing document to be
served upon the following as indicated:

Original:
Idaho County District Court
320 W. Main
Grangeville, ID 83530
Facsimile:208-983-2376

_!_US Mail
Facsimile
_ _ Hand Delivery
Email

Michael J. Kane
Michael Kane & Associates, PLLC
1087 W. River Street, Ste. 100
P.O. Box 2865
Boise, ID 83701-2865

US Mail
Facsimile
_ _ Hand Delivery
~ Email: mkane@ktlaw.net

Mr. Keith Simila, P.E.
Executive Director
Idaho Board of Licensure of Professional
Engineers and Professional Land Surveyors
1510 E. Watertower Street, Suite 110

_!_US Mail
Facsimile
_ _ Hand Delivery
_x_ Email: keith.simila@ipels.idaho.gov

Meridian, ID 83642

Chad R. Erickson
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
CHAD ERICKSON,
Respondent/Appellant,
vs.

)
)
)
)
)

L/_f>o~I

CASE NO. CV 1&:44587
ORDER DENYING REQUEST
FOR RECONSIDERATION

)

THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS and
PROFESSIONAL LAND SURVEYORS
And KEITH SIMILA, in his capacity as
Executive Director of the Idaho Board
Of Licensure of Professional Engineers
And Professional Land Surveyors.

)
)
)
)
)
)
)
)

Complainants/Respondents.

)

__________ )
Appellant Chad Erickson filed a Notice of Objection to Order re: Notice of Appeal
on October 2, 2017 and also noted it alternatively as an Objection to the Record. The
gist of the objection relates to the Court's previous order striking certain exhibits from
the Notice of Appeal. That Order was entered September 18, 2017.
Respondent Idaho Board of Licensure of Professional Engineers and
Professional Land Surveyors followed with a Response. Appellant then filed a
Response to the Response.
After review of the above-referenced filed documents, the Court views appellant's
Notice of Objection as a Motion to Reconsider the Court's previous order of September
18, 2017. The Court finds that Erickson has provided no good reason to reconsider the
previous Order, entered September 18, 2017. Erickson's Objection to the Order and
the Record is DENl~D-~
DATED this

j_}__ day of October, 2017.

Order Denying Request for Reconsideration-1

925

Order Denying Request for Reconsideration-2
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CERTIFICATE OF SERVICE
I, the undersigned Deputy Clerk of the above entitled Court, do hereby certify that
on this

(I -th

day of October, 2017, served a true and correct copy of the Order

Denying Request for Reconsideration by mail or fax to:

Chad R. Erickson
2165 Woodland Road
Kamiah, ID 83536

-+-( _Mail
- - -Courthouse mail
- - -Fax

Michael J. Kane
1087 W. River Street, Ste. 100
P.O. Box 2865
Boise, ID 83701-2865

_ )C
_,___Mail
- - -Fax

Supreme Court

_ _ _Mail
- - -Fax
Email

-

x

Kathy Ackerman, Clerk of Court

Order Denying Request for Reconsideration-3
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OCT 18 2017

lVllCHAEL J. KANE
MICHAEL KANE & ASSOCIATES, PLLC
4355 West Emerald Street, Suite 190
Post Office Box 2865
Boise, Idaho 83701-2865
Telephone: (208) 342-4545
Facsimile: (208) 342-2323
Email: mkane@.ktlaw.net
Idaho State Bar No. 2652

ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

IN TIUS DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE:OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

CHAD R. ERICKSON,

)
)
)
)

Respondent/Appellant,
VS.

)
THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS
and KEITH SIMILA, in bis capacity as
Executive Director of the Idaho Board of
Licensure of Professional ·Engineers and ·
Professional Land Smveyors,.

Complainants/Respondents.

Case No. CV 2016-45061

. NOTICE OF HEARING

)
)
)
)
)
)

)

_______________

)
)
)

TO TIIE ABOVE NAMED RESPONDENT/APPELLANT, CHAD R. ERICKSON,

AND TO THE CLERK OF THE ABOVE-ENTITLED COURT:

NOTICE OF HEARING - P. 1
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PLEASE TAKE NOTICE that Complainants/Respondents, TIIB IDAHO BOARD
OF LICENSURE OF PROFESSIONAL ENGINEERS AND PROFESSIONAL LAND
SURVEYORS and KEITH SIMILA, will call up their Request for Addition to Clerk's Record,
for hearing and argument before the above-entitled Court, in the Courtroom thereof, located at
320 West Main Street, City of Grangeville, County of Idaho, State of Idaho, on the 6tll: day of

November, 2017, at the hour of 9:00 ·a.m. (Pacific Time) before the Honorable Gregory
FitzMaurice, or as soon thereafter as counsel may be heard.
DATED this

_1~~

day of October, 2017.
MICHAEL KANE & ASSOCIATES, PLLC

B Y : ~ ~ - - ~ - · .__
MICHAEL J. KANE
Attorneys for Complainants/Respondents

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on ·the J.<!~ay of October, 2017, I caused to be served a
true and correct copy of the· foregoing document by the method indicated below and addressed to
the following:

Chad Erickson
2165 Woodland Road
Kamiah, ID 83536
[Email: ericksonlandsurveys@gmail.com ]

_xx_u.s. Mail
XX

MICHAEL J. KANE

NOTICE OF HEARING - :P. 1
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lV.IICHAEL J. KANE
MICHAEL KANE & ASSOCIATES, PLLC
4355 Wes·t Emerald Street, Suite 190
Post Office Box 2865
Boise, Idaho 83701-2865
Telephone: (208) 342-4545
Facsimile: (208) 342-2323
Email: mkane@ktlaw.net
Idaho State Bar No. 2652
ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

IN THIS DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

CHAD R. ERICKSON,

)
)

)
vs.
)
)
THE IDAHO BOARD OF LICENSURE OF )
)
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and )
)
KEITH SIMILA, in his capacity as
)
Executive Director of the Idaho Board of
)
Licensure of Professional Engineers and
Professional Land Surveyors,
)

Case No. CV 2016-45061

Respondent/Appellant,

REQUEST FOR ADDITION
TO CLERK'S RECORD

)
Complainants/Respondents·.

---------'----------

)
)

'

COME NOW the Complainants/Respondents, THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND PROFESSIONAL LAND SURVEYORS and KEITH
SIMILA, by and through their attorney of record Michael J. Kane of the finn Michael Kane &
Associates, PLLC, and pursuant to Idaho Appellate Rule 29, do herein request the following

REQUEST FOR ADDITION TO CLERK'S RECOlID-P. 1

930
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addition to the filed record: All June 20, 21 and 22, 2016, hearing exhibits contained in the
Agency Record, originally lodged with the Hearing Transcript, and enumerated pursuant to the
attached list of exhibits.

DATEDthis

J-l..-

/g

dayofOctober,2017.

MICHAEL KANE & ASSOCIATES, PLLC

BY:

~~~

MICHAEL J. KANE
Attorneys for Complainants/Respondents

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the ~ y of October, 2017, I caused to be served a
true and correct copy of the foregoing docwnent by the method indicated below and addressed to
the following:

Chad Erickson
2165 w·oodland Road

_XX_U.S. Mail

Kamiah, ID 83536
[Email: ericksonlandsurveys@gmail.com]

~XX_ Email

.

~

MICHAEL J. KANE

REQUEST FOR. ADDITION TO CLERK'S RECORD - P. 2
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Exhibits for Erickson Hearing

Exhibit#

Charge

File Name
1.1 Executive Director Complaint
1.2 Record of Survey S-2958

Date

Author

Oeposltlori

October 28, 2015 Simfla
July 27, 2010 Erickson

July 27, 2010
2011

1.3 Survey Report by Erickson

Erickson

February 1,

1.4 Request for Inquiry by Badertscher
1.5 Request for Inquiry by Walker

Badertscher

March 31, .2015 Walker

Count l

3.1 Request for any and alf 1nformation
3.2 Survey Report to Walker (bullet report)
3.3 Erickson Response Index

3.4 Carl Edwards Survey Clearwater Subdivision
3.5 Col rl Edwards Survey S-42
3.6 Carl Edwards Survey S-233
3.7 Carl Edwards Survey S-.U77

Sa.1

5.1 GHD parcel Welllington -CE
5.2 GHD parcel Welllington - Erickson
5.3 Tax parcel #224
Recorded Survey Report Erickson #473277

9b.1
9b.2
Sb.3

Count2
Grangeville Hwy Dist Deed frotn Hurley
ITD Material Source Lease and E)(hibit
Hurley to Walker Deed

9c.1
9c.lplat·
9c.2
.9c.Zplat

9c.3
9c.3plat
9C.4
9c.S
9c.6
9c.7

9c.8

David Thompson GLO survey notes
David Thompson GLO survey plat
Shannon 1898 GLO survey notes
Shannon 1898 GLD survey plat
BLM survey range line notes 1987
BLM survey range line plat 1987
6LM Range Line exhibit
Original GLO Stone SW corner sec 24 Photo 1
Original GLO Stone SW corner Sec 24 Photo 2
Carl Edward Survey Notes found stone 1977
GLO Examination of Shannon.Surveys

August 12, 2015
December 29, 2011
September 7, 2015
February 6, 1978
March 1, 1979
April 22, 1.982
July 19, 19.96

Naylor
Erickson
Erickson
Edwards
Edwards
Edwards

Edw.irds

May 1, 2013 Wellington
May 1, 2013 Wellington

September 22, 201.S ID County

July 27, 2010 Erickson

January 6, 1967
November2D, 1974
July 22, 1983
November 15, 1873
January 1, 1874
February 2, 1898

Hurley
!TD

February 2, 1898
October 15, 1987
October lS, 1987
August 25, 2015
April 7, 2015
April 7, 2015

Shannon
Ross
Ross
BLM - Dress

Hurley
Thompson
Thompson
Shannon

Elle
Elle
Edwards

March 24, 1898

Ball

Count.3
BLM Manual Incorporated by reference?

BLM Clfcular on Restoration of Lost and Obliterated Corners Incorporated by reference?
11..1
13.1
13 .2
13.3

Corner Record Carl Edwards SW Sec 24
Hunter Edwards ROS Sec 2S
Hunter Edwards ROS#2 Sec 24
W qtr Sec 25 Shannon stone
14.1 BPR Road Plan

July 19, 1996 Edwards
H Edwards
H Edwards

H Edwards
May 14, 1920 BPR

14.2 ITD Road Plan
14.3 Conden:matlon Deed
Corner Record Erickson SW Sec 24
17a.2
Corner Record Erickson W qtr Sec 24
17c.l
Survey Report American Surveyor Recorded
17d.:t
Email to Naylor from Erickson uncertainty
17a.1

932

February 2.1, 1921 GHD
Erickson
Erickson
February 13, 2015 Erickson
June 3, 2015 Erickson

7428
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17e.1
19.1
19 .2.

20.l

202
Zl.1
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Emafl to Naylorfrom Erickson bogus monument
Report to Naylor Regarding uncertaining
Carl Edwards CP&F s qtr Sec 24
Erickson CP&F S qtr Sec 24
County Surveyor Spedden Notes
County Surveyor Spedden Exhibit
Ellen Holland Oath
1940's aerial photo
Fence exhibit N line Sec 2S
H Edwards School Deed E)(hibit

21.2
21.3
21.4
22.1 Carl Edwards CP&.F W qtr Sec 24
2.2.2 Erickson CP&F W qtr Sec 24

July 17, 2015 Erickson
July 17, 2015 Erickson
Edwards
Erickson
Spedden
Wellington
Elle
unknown
H Edwards
May 27, 2016 H Edwards

Edwards
Erickson

24c.1
24c.2
24c.3

Count4
BLM FOIA French Declaration
BLM FOIA Wellman Declaration
BLM FOIA Erickson Survey Report

2.6d.1

The American Surveyor Erickson

26d.2
26e.l
26f.'.1,.
26g.1

US Observer - redacted
Eric:kson comment regarding Welllngton
Erickson quote to surveyors disparaging engrs
Email Erickson to Naylor shakedown

27
28
29

Erickson Depo l
Erickson Oepo 2
Erickson Depo 3 (5.3 Tax Parcel #224)
Eric:kson Depa 4 (Ex 1.2 Record Survey}
Erickson Depa 5
Erickson Oepo 6
Erickson Oepo 7 ·
Erickson Depo 8
Erickson Depo 9
Erickson Depa 10
lcrickson Depo 11 {Ex 17c.l) Suniey Report 2-13-15
Erickson Depo 12
Erickson Depo 13 (Ex26d.1}
Erickson Depo 14
Erickson Depo 15 Photo
Erickson Depo 16 Field Notes
Erickson Depo 17 (Ex 17d.2)

Counts

30

31
32
33
34

35
36
37
38
39
40
41
42
43

44
45
46
47

of

48

Lucas Declaration 1-20-16
Order Extending Time May 2011
Jeffery N. Lucas Declaration 12-07-15
Lucas Declaration BLM Interpretation
Spedden Surveys 94 95 96 Notes of Record

49

Spedden surveys Compilation

50
Sl

SW24 2098 original stone
SW24 2098 viewN
Deed Bk40-page 8

52
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Exhibit 53

June 3, 2016, letterfrom Naylor to Erickson with enclosures

Exhibit 54

Handwritten Drawing/ Diagram (rnuti-colored)

Exhibit 55

Marked Up (red notations) of Drawing S-29S8

Exhibit 56

News Buletin No. 18, July 1992 (1 page only)

Exhibit A

Not Admitted - returned to/ retained by Erickson

Exhibit B

Not Admitted - returned to/ retained by Erickson

ExhibitC

Not Admitted - returned to/ retained by Erickson

Exhibit D

Not Admitted - returned to/ retalned by Erickson

Exhibit E

Not Admitted - returned to/ retained by Erickson

Exhibit F

Not Admitted - returned to/ retained by Erickson

Exhibit G

Not Admitted - returned to/ retained by Erickson

Exhibit H

Not Admitted - returned to/ retained by Erickson

Exhibit I

Not Admitted - returned to/ retained by Erickson

Exhibit J

Not Admitted - returned to/ retained by Erickson

Exhibit K

Not Admitted -returned to/ retained by Erickson

Exhibit L

Not Admitted - returned to J retained by Erickson

Exhibit M

Not Admitted - returned to/ retained by Erickson

Exhibit N

Not Admitted - returned to/ retained by Erickson

Exhibit 0

Photograph

Exhibit P

Photograph

Exhibit Q

Idaho Code § 18-4803

Exhibit R

Case Law - Yellowstone Basin Properties v. Burgess, 843 P.2d 341
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Chad R. Erickson L-7157
Erickson Land Surveys
2165 Woodland Road
Kamiah, Idaho 83536
Telephone No. (208) 935-2376,
(928) 575-5710 (cell)
ericksonlandsurveys@gmail.com
Pro Se

BEFORE THE IDAHO SUPREME COURT,
FILED IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.
Chad R. Erickson
Respondent/Appellant, "Erickson"
vs.
Complainant/ Respondent, "Board"
THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professional Engineers and Professional Land
Surveyors.

SUPREME COURT No. 45205
Idaho Co. Case No. CV-16-45061
Board Docket No. FY 11.11

OBJECTION TO THE
CLERK'S RECORD

TO: THE ABOVE-NAMED COMPLAINANT/RESPONDENT (Board), THEIR
ATTORNEY MICHAEL J. KANE, AND THE CLERK OF THE
ABOVE-ENTITLED COURTS;
This OBJECTION TO CLERK'S RECORD is submitted by Respondent/Appellant (Erickson) to
the Idaho Supreme Court, lodged at the District Court of the Second Judicial District of the State of
Idaho, in and for the County of Idaho (Court) pursuant to I.AR. 28 through 31.
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STATUTE,RULE,ORDER
An objection to the Agency Record is allowed and directed by I.AR. 28 (a), (b)(l) and (c); I.AR.

29(a), I.AR. 31, I.AR. 35(e)-(g) and LC. 67-5249 (2)(b).

· I.A.R. 28(c) reads in part: "Additional Documents. The clerk's or agency's record shall also

include all additional documents requested by any party in the notice of appeal ...and requests for
additional documents in the record. Any party may request any written document filed or lodged
with the district court or agency to be included in the clerk's or agency record including, but not
limited to written requested ... statements or affidavits considered by the court or administrative
agency in the trial of the action or proceeding, or considered on any motion made therein ... "

I.AR. 31 reads in part: "Exhibits, Recordings and Documents.

(a) ... The clerk of the district court or administrative agency shall lodge all of the following
exhibits, recordings and documents with the Supreme Court.
(1) Copies of all requested documents, charts and pictures offered or admitted as exhibits in
a ... hearing in a civil case ... Documentary exhibits in pdfformat may be sent to the Supreme Court
on a CD that includes an index... "

I.C. 74-102 (1): "Every person has a right to examine and take a copy of any public record of this

state and there is a presumption that all public records in Idaho are open at all reasonable times
for inspection except as otherwise expressly provided by statute."

LC. 74-103 (1): A public agency ... shall either grant or deny a person's request to examine or copy

public records within 3 working days ... "

LC. 74-113 (1): "A person may inspect and copy the records of a public agency or independent

public body corporate and politic pertaining to that person, even if the record is otherwise exempt
from public disclosure."

I.C. 67-5240

I.C. 67-5270

IDAPA 04.11.01.052
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PRECEDENT:
Rizzo v. State Farm Ins. Co., 305 P. 3d 519,524 - Idaho: Supreme Court 2013: "The Supreme Court

has the determination as to what information in the record it will consider as relevant. However, the
Supreme Court cannot consider items outside of the record on appeal ...Because of this,judicial
economy would dictate that it is better to include an item that the Supreme Court is free not to consider
than to wrongly strike it and go through the additional process of augmentation."

Gibson v. Ada County, 69 P. 3d 1048, 1051 - Idaho: Supreme Court 2003: "The party appealing a

decision of the district court bears the burden of ensuring that this Court is provided a sufficient
record for review of the district court's decision ...When a record or exhibit not included in the record
on appeal is unavailable to the party who wishes to make it part of the record for appeal, it is
incumbent on that party to move the district court, or petition this Court, to order augmentation of the
record on appeal with the relevant record(s) or exhibits(s)."

Collins v. Collins, 946 P. 2d 1345, 1347 - Idaho: Court of Appeals 1997: "By terms of l.A.R. 29(a), the

parties have (28) days from the date of service of the reporter's transcript and clerk's record within
which to file objections to the transcript or the record. Such objections may include 'requests for
corrections, additions or deletions' .. .Kent's objection asking for inclusion of the Gill affidavit and
transcripts of the summary judgment hearings was filed within the required time frame under Rule 29.
Therefore, these items were appropriately added to the appellate record by order of the district court."

Hymas v. Meridian Police Dept., 330 P. 3d 1097, 1103 - Idaho: Court of Appeals 2014: "... The

statutory scheme for disclosure of public records, and this Court's interpretation thereof, clearly
envisions that, in responding to an order to show cause, the agency bears the burden of persuasion and
must 'show cause,' or prove, that the documents fit within one of the narrowly-construed exemptions.
1104 ".. Thus, an agency must show proof beyond the mere threshold fact that the investigation is
active and ongoing before the exemption for investigatory records applies .... a public agency has a
clear duty to examine the documents subject to a public records request and separate the exempt and
nonexempt material and make the nonexempt material available for examination."

Pines v. Idaho State Bd. of Medicine, 351 P. 3d 1203, 1209 - Idaho: Supreme Court 2015: "...But,

where the Board's findings disagree with those of the hearing officer, we closely scrutinize those
findings, and the Board has a duty to explain why its findings differ."
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State v. Brown, 560 P. 2d 880, 883 - Idaho: Supreme Court 1977: " ... Even when the defense has

made no specific request for discovery, the prosecutor has a constitutional duty to disclose
evidence that would create a reasonable doubt of guilt that did not otherwise exist. The
suppression of exculpatory evidence by a prosecutor is a denial of due process ... Although there is
of course, no duty to provide defense counsel with unlimited discovery of everything known by the
prosecutor, if the subject matter of such a request is material, or indeed if a substantial basis for
claiming materiality exists, it is reasonable to require the prosecutor to respond either by
furnishing the information or by submitting the problem 884 to the trial judge. When the
prosecutor receives a specific and relevant request, the failure to make any response is seldom, ~f
ever, excusable."

Ater v. Idaho Bureau of Licenses, 160 P.3d 438,442 Idaho Supreme Court (2007)

State v. Imlay, 813 P.2d 979,985 Montana; Supreme Court (1991)

REASONS FOR FAILURE TO PRESENT THE EVIDENCE PREVIOUSLY:

The major reason why the following documents were not entered as evidence at the Board's
Hearing of June 20-22 are:

1. With only a week's notice, the Board's Hearing was unexpectedly, and perhaps illegally, held

while the appeal period of Erickson's motion for stay at District Court was still in effect. (See the
June 13, 2017 Order dismissing Judicial Review (Attachment "I)) Such precluded Erickson from
being prepared.

2. In attempting to become prepared,

Erickson went eight days with only 5 hours of

sleep each night and the next three nights of the Hearing with only three hours each night.
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3. Erickson feared for his life. Two of Erickson's uncles died of heart failure. Two of Erickson's
brothers have had valve replacements and triple by-pass surgery. Erickson has never died before,
nor has anyone else he ever met, nor is there anyone who can be called as a collaborating witness,
but by the morning of the 22nd of June, Erickson was certain that he was on the verge. Erickson
was having the same symptoms as his brothers, shortness of breath, pale, faint and no energy.
Erickson only attended the morning of the third day so that he might hand in the motions that he
had prepared the night before and excuse himself.
4. At the Board's Hearing the Board delayed Erickson's leaving and, at Appeal Transcript page
150 (390), line 3, Erickson did physically and mentally collapse. This was visible to all, in fact
Mrs. Erickson states that the Board Member setting next to her had tears in his eyes. Mrs.
Erickson covered for her husband from that point on, as shown on the Transcript.
5. Thereupon the Board assigned Erickson to spend some personal time with their attack dog,
Kirtlan Naylor. This experience was beyond endurance, and Erickson left the hearing. Erickson
was unable to present his evidence and arguments.
6. From the transcript of the hearing we read that Kirtlan Naylor subsequently confirmed to the
Board how stressful the hearing was, even to himself. See page 151 (392), lines 20-25.
7. The adjudicator and his counsel was aware of Erickson's medical condition. See page 150
(389), lines 24-25.
8. Erickson's recovery was slow. Upon arriving at the car Erickson turned on the air conditioner
and slept for two hours. They only got as far as Meridian, pulled over and slept another two hours.
At New Meadows they slept for another two hours before driving home. The symptoms persisted
for another two weeks.
9. Erickson asked for a continuance at the beginning of the hearing, at the time of the collapse and
five days later (Agency Record pages 186-192, three weeks before the F.O.F., C.O.L and Order.
These motions were denied, which Erickson will claim to be an abuse of discretion. Now the
Supreme Court is faced with the prospect of being triers of fact, all because the Board kicked the
can down the road.

ITEMS FOR ADDITION TO THE CLERK'S RECORD
On September 20th, 2017 the Clerk of the District Court of the Second Judicial District (Court)
served the Clerk's Record upon all parties, providing 28 days for filing objections. The Clerk's
Record lacks the following documents. These are on file at the Board's office or the Clerk's office.
Erickson herewith requests that the following be added to the Clerk's Record:
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1. THE JOHN RUSSELL INVESTIGATION REPORT:

In the Winter and Spring of 2015 Erickson was contacted by surveyor John Russell who explained
that he was the Board's Investigator and that he wanted an interview and copies of all documents
that Erickson had used to develop his 2010 Record of Survey for Dorothy Walker. Erickson
complied with both wants.

The purpose of an investigation and its report is to establish a standard of care. In submitting the
report to the Board, John Russel did establish a standard of care in the Erickson case. The Board
later substituted a different standard of care developed by a self-admitted part-time surveyor, John
Elle. The nature of the substitution, and the very fact that there was a substitution, is an indication
of bias, see Pines v. Idaho State Bd. of Medicine above.

Erickson's first request for a copy of the subsequent John Russell Investigation Report was
e-mailed to the Board on May 24th, 2015 and can be seen at Board Exhibit 26.g.1, item #3. (Note:
The relaxed evidence rules of Idaho Admin. Code 04.11.01.052, LC. 67-5240 and 67-5270 forgo
the requirement of a formal request for discovery.)

In contrast, even before the Hearing of June 20-22, 2016, much of the Board was aware of, and
relied upon, the John Russell Investigation Report. See Appeal Transcript pages 154 (404-405),
157 (418, lines 12 & 13).

In violation of LC. 74 (see above) the said Investigation Report was kept from Erickson at all
stages of these proceedings, though he has requested a copy and at all stages has repeatedly
objected to the Agency's non-production (see Erickson Appeal Exhibit Z-12 dated July 9th, 2015;
Agency Record at pages 158, line 14; 184; 359; Clerk's Record at pages 744-745; 802, line 8; 847,
Item #5; and Agency Transcript page 154 (404-405)).

Materially, the Investigation report is important to this case because:
A. In hiding the John Russel Investigation Report, Erickson was prevented from seeing

and using the standard of care paid for with government funds and supported by
Erickson's time and expense in providing discovery.
B. The up line courts are hindered in determining the appropriate level of review (see
Ater v. Idaho Bureau of Licenses, 160 P.3d 438,442 Idaho Supreme Court (2007):
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"... This Court will review the Board's decision with greater scrutiny when (the Board) does
not accept the hearing officer's recommendations").

C. In State v. Brown above we read, "When the prosecutor receives a specific and relevant
request, the failure to make any response is seldom, if ever, excusable."

2. DISCOVERY REQUEST FOR COPIES OF THE BOARD'S COMMUNICATIONS:
A Copy of Erickson's request for copies of some of the Board's written communications was sent
by registered mail on July 8, 2015 and this request can be seen as Attachment Fon page 831 of the
Clerk's Record. An e-mailed request dated July 9th, 2015 can be seen as Attachment "H" to the
June 20th, 2016 Affidavit of Board's Prejudice, to be found at page 185 of the Agency Record.
Again, the rules of evidence for Agency hearings are very relaxed and the Complainant has never
objected to these discovery requests. However, the Board has not delivered copies of the requested
communication nor responded in any way. The requests for copies of communications appears at
Agency Record page 156, last paragraph; 185; 331, last paragraph; 333, line 16; 345-348; 360; and
Clerk's Record page 744, Item #3; 745, line 32; 799, line 1; 802, line 20. While the record is
amply supplied with copies of the requests, it lacks the pertinent communications themselves.
From the copies of communications that we do have, at Agency Record pages 170-173, we know
that there was bias on the part of the Board, confirmed by the red-faced removal of Glenn Bennett
from the Hearing room at Appeal Transcripts page 9 (p. 27, 28). The full extent of the bias can
only be discovered via the requested communications.

3. DOROTHY WALKER'S FIRST LETTER TO THE BOARD:
A letter from Dorthy Walker, rebutting the Badertscher complaint against Erickson, was sent to
the Board by Walker on April 11, 2011 and is on file there. Attached is a copy of that letter, which
the Board sent to Erickson on 12-14-2016. Erickson was not aware of this document until a few
days before 12-14-2016. The letter is complimentary to Erickson, singularly resolves the issue of
the east-west position of the section line at the West 1/4 comer of Section 24, and is a study in the
volatile relations between the neighbors in this area. The letter is attached as ATTACHMENT

4. INTERLOCUTORY JUDICIAL REVIEW:

The following documents are from the Interlocutory Judicial Review of March - June 2016 and are
justified because evidence and records of any case is acceptable in another. See I.A.R. 28(c).
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A. March 8, 2016

Allan Scott Complaint,

See ATTACHMENT "B";

B. March 28, 2016 Response to Allan Scott Complaint,

See ATTACHMENT "C";

C. March 28, 2016 Notice of Appeal to District Court,

See ATTACHMENT "D";

D. May 27, 2016

Petition for Stay,

See ATTACHMENT "E";

E. June 13, 2016

Order dismissing Judicial Review

See ATTACHMENT "I".

These documents are needed to show:
A. A typical harassment came from the Board just before the court deadline. In this case
it was a second complaint filed just before the motions for the Preliminary Hearing of
April 11th, 2016 were due. It should be noted that the April 11th date for the
Preliminary hearing was ordered on March 11th, 2 days AFTER Erickson asked for a
continuance.
B. Erickson's response to the second complaint reveals the frivolous nature of both the
second complaint and the Board's harassment. The Board should have known better
because:
1. Erickson was the only surveyor to find the record's original 1898 one inch

diameter iron pipe marking the center-north I/16th comer;
2. Erickson was the only surveyor to rely upon the 1880 tie to the Elk City
Wagon Road, which established the correct east-west position of the North 1/4
comer;
3. The resulting distance between the true I/16th comer and 1/4 comer was
cardinal and within 1.2 feet of matching the reported 1902 distance.
4. In the confusing boundary mess that is Harpster, Idaho, no other of the four
surveyors involved found original.

C. The massive research and composing efforts required to respond, and the March 17th,

2016 denial of continuance by the Board, led to the Erickson filing a Notice of
Interlocutory Appeal at the District Court on March 28th, 2016.
D. The time and effort to prepare the Response, Motion for Continuance, Interlocutory
Appeal and many associated motions, foreclosed the possibility of preparing for the
Board's Hearing on June 20th, 2016, necessitating the filing of a Petition to Stay on May
27, 2016. The Stay was denied, with the Appeal, on June 13, 2016. The Boards Hearing
was held on June 20-22 while the appeal period for the Motion to Stay was still active.

942

OBJECTION TO CLERK'S RECORD

8of68

Justifications for continuance and a claim of abuse of discretion is available if these documents are
part of the record. Without them the Board will continue, and perhaps prevail, in their presentation
of Erickson as a slacker.

5. AGENCY EXHIBITS:
As allowed by statute, the Clerk's Record only lists the Agency's Exhibits and thus does not
contain the actual exhibits. Everyone in the Judiciary is now going huckle-de-buck to convert to
digital filing, where the transmittal of digital exhibits on a CD to the Supreme Court would be
possible and would be little additional trouble or expense. Erickson could furnish digital copies
but it would be best if the Board did that since they are in the Board's custody. As low definition
as they are, the Board's Exhibits will still be needed by the Idaho Appellate Court to understand
what has transpired below. This could best be accomplished by placing a complete collection of
the Board's Exhibits on a CD.

6. "NOT A SIGNIFICANT ISSUE":
An e-mail from the Board's Counsel to Mr. Erickson, dated July 9th, 2015, is attached as
ATTACHMENT "F", in which Mr. Naylor states that"/ have attempted to resolve the matters
addressing violations of IPELS statutes/rules with you, and frankly it is not a significant issue.
However, you seem to want to make it so." This document justifies Erickson's claim that there was
no substance to the complaint to begin with, but the Board worked retaliation against Erickson for
opposing the Board's efforts. Later, at Clerk's Record, page 764, lines 11-13, the District's Court
observed : "The Court recognizes that Erickson represented himself and did present many
challenges to the board during these proceedings. The severity of his punishment indicates to the
Court that the Board did not exercise reasoned and professional judgment based upon the record
before it." The Court's and Erickson's claims are further buttressed by Thomas v. United States,
368 F. 2d 941, 945 - Court of Appeals, 5th Circuit 1966 and State v. Imlay, 813 P.2d 979, 985
Montana; Supreme Court (1991).

ATTACHMENT "F" is essential to Erickson's claim of bias.
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7. DRUM-SCANNED 1946 AERIAL PHOTOGRAPH OF THE SW CORNER OF SEC. 24:
Exhibit 21.2 of the Agency's Exhibits was cropped by the Board in a successful attempt to
alter/hide evidence. The portion shown in Exhibit 21.2 argued well for the Board's South 1/4 of
Section 24 but obviated the portion of the aerial image confirming Erickson's position for the SW
comer of Section 24, the Stony Point School building. The drummed-scanned 1946 aerial
photograph, in its high resolution, would not be available to anyone if it were not for the research
and actions of Mr. Erickson. Erickson unequivocally states that the shape, rotation, scale and
content of said Exhibit 21.2 confirms that the original of Exhibit 21.2 was Erickson's
drum-scanned aerial photo, submitted as discovery and forwarded to the Board by their
Investigator, John Russell. A full, H.D. copy of the original is attached as ATTACHMENT "G".

This document is material because the aerial photo position of the Stony Point School, combined
with Agency Exhibit 52 (W.D. B.40, P.8) and Erickson Exhibit "J" (W.D. #275545), confirms that
the Erickson/Wellington position of the SW comer of Section 24 is correct and the Carl Edwards
position is incorrect.

8. OREINTATION MAPS:
Just a note that the Orientation Maps shown in the Clerk's Record on Pages 704 to 709 are allowed
by I.A.R. 35(g) which reads: "Real Property Disputes. In cases involving easements, boundary

disputes, or other types of real property disputes, the brief shall include a map, diagram,
illustrative drawing, or other document depicting (i) the lay of the land, (ii) the location of the
parcels or pieces of property in dispute, and (iii) the location of any features of or on the land that
are pertinent to identify the matters in dispute, including but not limited to easements, roads,
trails, boundaries, markers,fences, and structures. The parcels, pieces and features depicted shall
be labeled so as to adequately identify them. The documents shall be based upon the testimony or
evidence in the record with citations to such supporting evidence."

9. 1920 B.P.R. (U.S.F.S.) PLANS - AGENCY EXHIBIT 14.1
This Agency Exhibit is of such low definition as to be unreadable in some instances. Since
Erickson has the original copy (once again no surveyor would have a copy of this document if it
were not for the efforts of Erickson) Erickson is able to create a higher resolution copy. The
original copy was obtained from the National Archives in Seattle. The first three sheets of Exhibit
14.1 are reproduced here in greater clarity as ATTACHMENT "H". Note: the digital image on the
CD is of much higher resolution than the printed 8.5xl 1 image below.
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INDEX OF ATTACHMENTS
A. Dorothy Walker's first letter.
B. Allan Scott Complaint
C. Erickson's response to Allan Scott Complaint
D. Interlocutory Motion For Appeal
E. Petition for Stay
F. e-mail - "Frankly it is not a significant issue."
G. 1946 Aerial Photo
H. 1920 B.P.R. Hwy Drawings
I.

Order dismissing Interlocutory Judicial Review

State of Idaho

)
) S.S.

County of Idaho

)

Chad R. Erickson, being sworn, deposes and says:
That he is the petitioner in the above-entitled Petition for Writ of Prohibition and that all
statements in this Petition are true and correct to the best of his knowledge and belief.

Signature of Petitioner

Subscribed and Sworn to before me this 18th day of October, 2017

NORARY PUBLIC
Residing in Woodland, Idaho
My Commission Expires May 25, 2023

945

OBJECTION TO CLERK'S RECORD
11 of 68

CERTIFICATE OF SERVICE
The undersigned, a resident of Idaho County in the State of Idaho, hereby certifies that on
the 18th day of October, 2017, he caused a true and correct copy of the foregoing document to be
served upon the following as indicated:

Original:
Idaho County District Court
320 W. Main
Grangeville, ID 83530
Facsimile:208-983-2376

US Mail
Facsimile
_K___ Hand Delivery
Email

Michael J. Kane
Michael Kane & Associates, PLLC
1087 W. River Street, Ste. 100
P.O. Box 2865
Boise, ID 83701-2865

US Mail
Facsimile
_ _ Hand Delivery
_K___ Email: mkane@ktlaw.net

Mr. Keith Simila, P.E.
Executive Director
Idaho Board of Licensure of Professional
Engineers and Professional Land Surveyors
1510 E. Watertower Street, Suite 110
Meridian, ID 83642

_x_ US Mail
Facsimile
_ _ Hand Delivery
_x_ Email: keith.simila@ipels.idaho.gov

Chad R. Erickson
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10/15/2017

Gmail - Walker 4-5-11 letter

M Gmail

!ATTACHMENT "A" I
Chad Erickson <ericksonlandsurveys@gmail.com>

IYELLOW HIGHLIGHTS ADDED I

Walker 4-5-11 letter
1 message
Tracey Presler <tpresler@ktlaw.net>
To: "ericksonlandsurveys@gmail.com" <ericksonlandsurveys@gmail.com>

Wed, Dec 14, 2016 at 4:10 PM

Mr. Erickson - I have been asked to email you the attached letter written by Dorothy Walker and dated 4-5-11. Thank
you.

Tracey L. Presler
Paralegal I Office Manager
Michael Kane & Associates, PLLC
P 0. Box 2865, Boise, ID 83701
4355 W. Emerald, #190, Boise, ID 83706
Telephone : #(208) 342-4545
Facsimile: #(208) 342-2323
This email and any attachments contain confidential information that may fall under the work product doctrine and/or the attorney-client privilege. If you
receive this email in error, please notify the sender immediately and delete/destroy your copy .

..,.

04-11-15 Walker ltr Re Badertscher.pdf
4000K
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April 5, 2011
Sydney K. Walker
Dorothy Walker
1206 South Hall Street
Grangeville, Idaho 83530
Home phone:208-983-2344
E-mail: swalker162@hotmail.com
Mr. James L. Szatkowski, P.E.
1510 E. Watertower St., Suite 110
Meridian, Idaho 83642-7993

RE: Letter sent from Diane Badertscher date February 1, 2011 - Received by your
office on February 24, 2011
Dear Mr. Szatkowski
My name is Dorothy Walker and I am writing this letter, on behalf of my husband and
myself, in response to a letter you received on February 24, 2011 from Diane Badertscher.
You have already received a response from Chad Erickson, our surveyor. The Badertscher's
are trying to get you to discredit our surveyor, but I felt you needed to hear our side of this
issue.
First I would like to say Chad Erickson is an outstanding surveyor and deserves the upmost
respect for his knowledge and loyalty to the surveying profession. Mr. Erickson has done a
remarkable job in researching and evaluating every aspect of information pertaining to this
survey. Many hours have gone into this survey with the intent to find the original section
lines of Section 24 Range 3E. As you will read further you will see we are not the land
grabbers the Badertscher's attempted to portray us as in their letter
Chad Erickson's survey does nothing but put property lines back where they were truly
intended as proven by the deeds. Attached documentation will verify.
An issue that truly bothers my husband and I is the lack of evidence from Mrs.

Badertscher's letter. She fails to give any validity in regards to her accusations. She only
gives her fabricated opinion of the situation with no factual or documented evidence.
Now, to the accusation that I hired and fired surveyors until I found one who would do "my
alr eady in place" agenda. This accusation is far from the truth and a huge fabrication the
Badertscher would like you to believe. They are trying to discredit Chad Erickson. I am
disappointed in the need for the Badertscher's to make up such a lie to try and make a case
to discredit our survey. I never introduced a surveyor from Coeur d'Alene to Mr.
Badertscher. In fact, I did not even introduce Chad Erickson to the Badertschers. I have only
had one conversation with Mr. Badertscher and I was by myself. I was asking for direction
to Bob Mangold's because the road was so different from the way it used to be.
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I want to make it very clear we have only used two surveyors with respects to the property
issues of Section 24. Pete Ketchem and Chad Erickson. As you will see in the explanation
below it was NOT due to any agenda I was looking to ascertain.
Pete Ketchem was a surveyor that we were using on a survey in Grangeville, Idaho that was
in litigation. He was initially asked to look at a right-of-way issue we were having with the
property owner to the south of us in Section 24. The cause for this wasn't because of Chad
Erickson's survey, it hadn't been done yet. The cause for the dispute was due to a previous
survey by Carl Edwards that failed to match any property owners deeds, historical fences,
road usage, land usage, etc ... Chad Erickson's survey has corrected the issues brought forth
by the pervious survey. By no means is the dispute anywhere near the explanation Mrs.
Badertscher chose to give. Again, I am disappointed in the Badertscher's need to fabricate
lies to justify their unhappiness with Chad Erickson and his survey. We would be happy to
elaborate on the issue with the Hoiland/Harmons if needed.
When we realized the issues were more complicated than a right-of-way we decided to do a
complete resurvey of Section 24. Pete Ketchem was just going in for knee surgery and could
not perform the survey in the time frame we needed or physically be able to do the
fieldwork needed for this survey. His family also has a patented mining claim on our
adjacent property in Section 19 that we own, which we felt was a conflict of interest should
a right-of-way/easement be debated. So we chose not to hire Pete Ketchem to do the
complete resurvey for Section 24. We hired Chad Erickson. He came into this as the only
surveyor hired to do the complete resurvey of Section 24.
There was never any surveyor from Couer d'Alene or anywhere else. The
Hoiland/Harmons and the Walkers have never had local surveyors get together, perform a
survey and decided the property line and road were on the Hoiland/Harmon's property. If
this is true, I want their sureyor names. At the time of this letter the Hoiland/Harmons do
not have a survey of their own. We are currently using Chad Erickson's survey to work out
our litigation. Mrs. Badertscher makes the implication I also had a conversation with them
telling them a lot of property lines were going to change. Why do they feel a need to lie is
beyond me.

FACTS: Please See Attachments Provided
On November 28, 1977, the Walker family purchased the Northeast quarter (NE ¼) of
Section Twenty-three (23), Township thirty (30), North Range Three (3) East, B.M., Idaho
County, Idaho. Also purchased: The Northwest quarter (NW ¼) of Section Twenty-four
(24), Township Thirty (30) North, Range Three (3) East, B.M., Idaho County, Idaho.
(Warranty Deed 277089) No survey was done.
On January 31, 1979, we sold the Northeast Quarter (NE ¼) of Section Twenty-three (23),
Township Thirty (30), North Range Three (3) East, B.M., Idaho County to Milton and
Michele Wiltse. No survey was done. We did reserve a permanent easement on that present
road lying near or on the section line between our properties. (Warranty Deed 380649)
In March of 1981, the Wiltse's and Walker's created a 60' permanent right of way on the
road that separates Section 23 and Section 24. We used the center of the road as the section
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line and each owner gave a 30' right-of-way to the other party. The section corner that Mr.
Erickson documented is almost exactly where the section line was set by the property
owners (in the middle of a then existing road) . Aerial photos indicate that the road was on
or near the section line.

On May 17, 1982, the Wiltse's sold the South half of the Southeast quarter of the Northeast
quarter (Sl/2 SE ¼ NE ¼) Section Twenty-three (23), Township Thirty (30) North Range
Three (3) East, B.M. to Richard and Diane Badertscher. (Corrected Warranty Deed 297972)
Below is a portion of warranty deed:
RESERVING AND EXCEPTING unto the grantors (Wiltse's) a 30' right-of-way on
the easterly boarder of the above described property for ingress and egress to
other properties of the grantors, as may be required by the grantors, being a
permanent right-of-way.
Also noted in warranty deed:
That the grantees have been informed and are aware that there is a landfill
being operated in the vicinity of the above described property and will make no
objections thereto.
On July 26, 1982, the Badertscher's applied to the Health Department for Sewage Disposal
Installation Permit for a home they were building.
The only fence that we built was the one around our landfill. When this fence was built we
allowed for our 30' right of way on Section 24. The Badertscher's built a fence to the west of
the road shortly after they bought the property but that fence keeps changing and is not
where it was originally.
On September 17, 1982, the Wiltse's sold a 30' easement and right-of-way on Sec. 23 on the
shared road and the rest of the road North to Jay Smith. (Easement 300058).
On October 20, 1982, there is a (Corrected Easement 300857) on the Jay Smith Easement.
On July 26, 1984, the Badertscher's filed a Declaration of Homestead on their tract of land
but the right-of-ways were not on this declaration. (Document 314392) This was not
corrected until March 21, 1996, after they had built the kennel on our property. This
document gives the illusion that no right of way existed on Sec. 23.
On October 24, 1985, the Badertscher's gave another permanent 20' additional easement to
Jay Smith. (Document 329965) This now makes the permanent right-of-way 50' on Section
23. Both easements are on the deeds that go with the Jay Smith property that is owned by
Bob and Mary Mangold today.
On February 13, 1990, Mrs. Wiltse died and the land owned by the Wiltse family changed
hands. It was sold to the McHale's who own the land today. On their deed (Document
387695) is the 30' permanent right-of-way on Sec. 23.
On September 28, 1995, the Badertscher's applied for a sewage permit for a 10'x20' dog
kennel. What they applied for and what they built are two different things. Also, we were
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never told or asked about this. It was at this time that the Badertscher's continued their
mischief. They knowingly and deliberately created a false document as to their property
line and laid claim to land that was not theirs. (Note the Homestead Form). The
Badertscher's did away with the 60' permanent road (30' in Section 23 and 30' in Section
24) and the extra 20' permanent road they created in Section 23. They breached our landfill
fence and land locked 400 acres of other people's land.

**The Badertschers corrected the homestead on March 21, 1996 but only the 30'
permanent right-of-way was listed. (Document 385774). The Badertscher's failed to
list the 20' permanent right-of-way given to Jay Smith. We believe this to be a
mischievous behavior of the Badertschers.
I have copies of the three subdivision plats that the Badertscher's had done by Greg
Skinner, Skinner Land Survey Co. One of the major missing items on these plats is the rightof-ways on or near the section line as per the deeds. At no time have the Badertscher ever
owned land on the other side of the 60' right-of-way. They knowingly and purposely are
attempting to steal our land. The chain of deeds and right-of-ways proves this. Any
surveyor should have realized this when they researched the original deeds for their
survey. Also, Mr. Skinner's surveys do not conform to the Idaho County Subdivision
Ordinance #20, which makes this subdivision illegal. The surveys don't match Mr.
Badertscher's deeds either. I have not been able to find any records of a Badertscher's
subdivision in the courthouse.
Without or knowledge, Mr. and Mrs. Badertscher illegally built a dog kennel on the right
side of the road, our property, and then turned it into a home in 2003, without anyone's
knowledge. The original 60' right-of-way is gone and a gate is across what little bit of road
exists. This is a land grab by the Badertschers.

There are many errors made in regards to the surveying of Section 23 and Section 24 but
our surveyor, Chad Erickson was not involved. Chad Erickson has done the long, extensive
research to make certain every aspect of information was considered in his survey. Chad
Erickson's section line between the Walkers and Badertscher's falls where the deeds
originally intended it to be.
I would also like to bring to the board's attention that there have been quite a few other
property disputes arising caused by local surveyors. We just settle a property dispute in
Grangeville and yes our surveyor prevailed. The original local surveyor (Carl Edwards) set
corners and markers based on here say, railroad nails and objects. They did not fit the
fences, original surveys or anything. I think Greg Skinner was the surveyor that used these
corners and tried to move our fences and take our land.
Recently there was a property dispute court case in Sec. 23. This was a survey fight
between the Hatters and McHale's. I do not know who the surveyors were.
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Based on Chad Erickson's excellent work in the field and on paper, I would like to say that
my family believes he is the best cadasteral surveyor that we have around here. He is
amazing at finding where the original corners and original property lines are.
Thank You for allowing me to present this information to you. Also, Thank you for all the
time that you have spent on this issue. I know your time is valuable and I do appreciate it.

Sincerely,

Dorothy Walker

!ATTACHMENTS NOT SHOWNI
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Response to Allan Scott's Complaint
Mon, Mar 28, 2016 at 7:58 PM

Chad Erickson <ericksonlandsurveys@gmail.com>
To: Jim Szatkowski <jim.szatkowski@ipels.idaho.gov>

Jim,
Attached is my response to Allan Scott's Complaint. Sorry that it has taken so long to complete but there were
a lot of other things going on.
Chad Erickson
11 attachments
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Cuddy 1998 letter.pdf
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ERICKSON LAND SURVEYS
2165 Woodland Road
Kamiah, Idaho 83536
208-935-2376
Idaho RLS #7157

March 28, 2016
James L. Szatkowski, P.E.
Idaho Board of PE & PLS
1510 E Watertower St STE 110
Meridian, ID 83642-7993
Phone 208-373-7210
Fax 208-373-7213
Jim,
There are many errors in Mr. Scott's and Mr. Ketcham's letters, but in the middle of Mr. Ketcham's letter
is a truth about Harpster that sets the background for this response: "It is my understanding that after a
exhaustive survey looking for local evidence, (which there is none) ... " This is consistent with the fact
that the plat was vacated in the 1930's. Mr. Scott's statement that when the land was later re-subdivided
it was designed principally upon the old subdivision is principally not correct for two reasons: 1. The
new parcels were for the most part metes and bounds descriptions. 2. For those new parcels that did
give reference to the original subdivision, the location of the C-N I/16th comer was probably unknown
by that time. After all, the plat was vacated because of its non-use and had been vacated for 30 some
years before most of the new parcels were designed. A good example of number 2 is the 1971 Record
of Survey #S-8 performed by Earl Erdman, wherein Mr. Erdman shows the townsite in its original
configuration but based upon a non-record 2" iron pipe. The uncertainty of the pedigree of the 2" pipe
is only exceeded by the fact that no one knows where the 2" iron pipe is now.
CENTER-NORTH 1116TH CORNER OF SECTION 33
The following is a reiteration of passages from Mr. Allan Scott's letter of complaint that actually
reinforce my reasoning and positions:
Bottom of Page 2: "Searching for this location took years of try and try agin because offences that

had been moved or not put in acuratly. "
Top of Page 3: "Some of the people in the area did not like the fact that the corner (RR spike)

would have a negative impact on their property. "
Middle of Page 3: "The last house that was sold in Harpster that reqired a survey took three years
to get a quite title and one nieghbor lost 10 to 20 ft of his property."
The following is a reiteration of passages from Pete Ketcham's Documents:
th
Ketcham's 2015 Comer Record for the C-Nl/16 Comer reads: "DESCRIPTION OF CORNER
EVIDENCE FOUND: .. .It is not surprising this corner was tampered with (RR spike), as there was

considerable hostility to the discovery and acceptance of this corner by some local property
owners."
1

955

OBJECTION TO CLERK'S RECORD
21 of 68

Ketcham's 2015 Record ofSurvey#S-3243, General Note #6: " .. .It was not possible to use the
th

line between the found CN1/l 6 (RR spike) and the established Nl/4 Corner (Ketchams ') location
as the original subdivision plat had used, as this alignment (N0° 59 '17 "E, 1335. 89 ') skewed the
entire subdivision out of harmony with the existing fences and lines of occupation. "[Please note that
th

from my C-Nl/16 comer to my Nl/4 comer the B&D is N0°19'17"W, 1310.61' and this conforms
very well with Pogue's 1902 B&D of North, 1309.44']
These statements by Mr. Scott and Ketcham acknowledge that before I ever showed up all was not
lovey dovey among the property owners in Harpster, despite Scott's and Ketcham's claims to the
contrary. I didn't create the mess, it was already there. Statements such as Mr. Scott's at the
Bottom of Page 2, ''After diging many holes we located under the paved county road a 2 in pipe
with a 4 inch railroad spike in the top of it that comes with in inches of (conforming to) most of the
lots, streets and alley", are quite contradictory to the facts and to the preceding statements by the
same authors.
Ketcham's 2002 Record of Survey #S-1970 shows no recovered monument at the C-Nl/16th Comer
and a different monument and position at the Nl/4 Comer, belying the later statements that all was
in conformity to their railroad spike. If it was so easy and clear why weren't these positions
resolved in 2002?
Another item to be cognizant of is that neighbors report that Ketcham did very little of the investigation
work for his recorded survey, they say that this work was performed by his client, Allan Scott. This is
especially pertinent in considering the railroad spike reported in 2010 to have been found inside of the
2" iron pipe. Since railroad spikes usually indicate a control point, not a property comer, the very idea
that someone added a railroad spike to a pipe is weird because it would be counter-productive to do so.
To even conceive that there might be a pipe under a railroad spike is a mark of amateurism. Apparently
Mr. Ketcham was influenced by his client into believing that there was a 2" iron pipe below the railroad
spike.
However, we were ready to accept Ketcham's 2010 position, until we dug several inches below the top
of the railroad spike to verify the presence of the 2" iron pipe and found that there was no pipe. Without
the pipe the railroad spike is nothing. My rejection of the Scott/Ketcham claim is also based upon the
fact that in 45 years of surveying I have never seen an instance of a surveyor augmenting his pipe by
adding a railroad spike.
The railroad spike was encompassed in a plume of rust indicating that it had been in that position,
undisturbed, for a very long time. So we RP'ed the railroad spike, removed it and continued digging.
The rust stain continued down another six inches to the bottom of where the railroad spike was and
stopped there. Then we used the magnetometer, to no effect. There apparently was no ferrous metal
below where the railroad spike ended. To clinch it we dug to a depth of about 18" but there was no pipe
and no more rust stains. There was also no hole, the soil being compact and homogeneous. The
irrefutable conclusion is that there has never been a 2" iron pipe below the railroad spike. If anyone
wishes to confirm our statement they may do so by continuing to dig deeper into the compacted original
ground below our depth of disturbance, but I can assure you that they will find no rust stains, no hole
and no magnetometer readings. Remember, there was a plume of rust around the railroad spike, proving
that the spike had been there undisturbed for decades. No, it is not possible, as Scott and Ketcham
contend that someone recently pulled the railroad spike and pipe, discarded the pipe and then reinserted
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the railroad spike. Such an action would have disturbed and obliterated the rust stain, leaving no stain
for us to have found.
This was the first indication that the veracity of these two individuals is somewhat questionable. This
suspicion was later confirmed by many of the comments coming from residents of Harpster during our
interviews with them.
As set forth in my C-Nl/16 th Comer Record, Ketcham isn't the first surveyor to desperately adopt an
unverified position as this C-Nl/16th comer. 1. In 1902 County Surveyor Pogue set a stone when the
comer was already marked by a l" iron pipe (even if this stone was found it would not be the original
comer); 2. In 1970 Surveyor Earl Erdman adopted a found 2" iron pipe when it was supposed to be a 1"
iron pipe; 3. Surveyor Charles Cuddy set a monument and then pulled it in 1998; 4. Surveyor Greg
Skinner adopted a spike whose top is flush with the top of the asphalt (how weird is that); 5. Mr.
Ketcham's railroad spike sans 2" iron pipe is only the most recent in a chain of positions that have no
pedigree connecting it to the original l" iron pipe, and is rejected for that reason. Even if found, a 2"
iron pipe would not trump the l" iron pipe that I found.
We did set a monument for the C-N 1116th comer at the documented and verified found 1" iron pipe
and did record a comer record for that comer, which is attached. My attached Comer Record for the CNl/16th goes into great detail about the l" iron pipe that we found and these details need not to be
repeated here, but let me point out that: 1. The one inch iron pipe set in 1898 was the first time that the
C-Nl/16 th comer was set, therefore it enjoys the status afforded by the "law of Fundamental Comers" as
set forth in the 2009 BLM Survey Manual. 2. Because the 1898 plat showed no other l" pipes within a
radius of about 40', we are~ confident that we found the "one inch iron pipe" shown on the 1898
subdivision plat as marking the C-N I/16th comer.

NORTH ¼ CORNER, SECTION 33
Contrary to Mr. Scott and Ketcham's statements, at the Nl/4 comer we based our position upon a
distance/distance intersect using the GLO topo call for the Elk City Wagon Road for easting and the
GLO tie from the SE comer of the Nez Perce Reservation for northing. All of the other measurements
at the Nl/4 comer, such as to the highway, the C-Nl-16 th and the Jackson House were simply for
confirmation, and very good confirmation they were too.
As to the opposition's contention that the road and the building pads have been enlarged, they might
have been but "twemt" widened much (a little Texan creeping in there). Most wagon roads constructed
by horse drawn fresno scrapers are only 8 feet wide. The Elk City Wagon Road was probably a little
higher class than that. If my memory serves me right, the ECWR in this area is now 12 feet wide and
on a cross slope of about 30%. This is not flat ground where roads can be realigned at will. Where the
ECWR is now is where it was in the 1860's and what little widening was done, if any, would not have
affected the mean centerline by more than a foot or two in easting.
We did set a monument at the north¼ comer and did file a Comer Record for that comer. The Comer
Record is very detailed and does an adequate job of defending our work at that comer.

3
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HARPSTER PROPERTIES
As to the location of properties in Harpster, Idaho, there have been five surveyors in Harpster in the last
twenty years trying to locate property comers, specifically the C-Nl/16th comer. Two of them pulled
their pins and went home (enclosed is a 1998 letter from Charles Cuddy detailing his retreat), two more
should have pulled their pins and gone home because they found no comer monuments of record nor a
conforming net of collateral evidence. The fence lines, fence comers and buildings are all a jumbled
mishmash that have little to no order reflecting the 1898 subdivision.
We also almost failed to find original evidence and only succeeded because of a very faint
magnetometer reading at one of the many positions derived from projecting fence lines. The area was
topped with high iron content basalt base rock that gave many faint readings and false leads. We almost
ignored this reading but persisted and followed this lead down 17" through fill to a YfilY rusty,
undisturbed, upright 1" iron pipe whose top was flush with the original ground. There is no dead or
decayed vegetation at the 17" level, showing that the l" iron pipe has been buried for a very long time.
On the 1898 Harpster plat only one iron pipe is shown in this area for a radius of about 40'. Eureka, we
have the l" iron pipe shown on the 1898 Bridgeport plat as the C-Nl/16th ! This is further closely
confirmed by the distance north to the true North¼ comer, 1309.44 vs 1310.61 feet. To have this
astounding discovery rejected by other surveyors is like throwing a party, and no one comes.
So, where are the property lines in Harpster? Do we force them to match the l" iron pipe that has been
unknown for who knows how long? No, state law, in the form of adverse possession, boundary by
acquiescence and the principle of repose, has long ago established the property lines in Harpster as the
existing lines of occupation. What ifthere are no lines of occupation (fences, buildings, etc.)?
Welcome to life in the City of Harpster; which for the last century has been a hot bed for boundary
disputes.
LITIGATION
There is litigation pending between Allan Scott and Terry Elam. Terry Elam is our client and we did an
investigative survey of Terry's property, designed a plat and legal description to be used in court, but
these are all still preliminary, pending decree. It is hoped that when the suit is final I will be retained to
finalize the survey, set monuments and record a record of survey, but as I said, the survey is preliminary
at this point.
In contrast, my locations for the C-Nl/16 th and Nl/4 comer are based upon significant evidence, this
evidence is the best evidence available at this time and there is little chance that superior evidence will
be found. These locations represent my final determinations (unless more evidence becomes available).
Of course any determination that I make is provisional, subject to review by a competent court.
Sincerely,

Chad R Erickson
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Attachments (digital only)
1. Erickson Comer Record for the Nl/4 Comer of Section 33, T31N, R4E.
2. Erickson Comer Record for the C-N 1116th Comer of Sec. 33, T31N, R4E.
3. Google Map.
4. Topo Map.
5. Photo of Jackson Bridge in Harpster.
6. 1998 letter from Charles Cuddy detailing confusion in Harpster.
7. Ketcham's 2015 Record of Survey #S-3298.
8. Ketcham's 2002 Record ofSurvey#S-1970.
9. Earl Erdman's 1971 Record of Survey #S-8.
10. Enlargement of the 1898 Bridgeport plat.
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CORNER RECORD
CORNER & SECTION

ORIGINAL RECORD
Set Stone 18x10x5
for 1/4 Sec corner.
Jackson's House
bears NE 119 lks.
dist.

OTHER RECORD

1/4 Corner S28/S33

TOWNSHIP 31

1871 GLO Surveyor John B. David

-0.53 Chns
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t

0

.

I

1

EAST, BOISE MERIDIAN, IDAHO

OTHER RECORD (continued) Circa 1930 Idaho Dept. ofHwys.
From centerline Station 1102+85 of FAP #76 (1) the 1/4 corner bears
East 77.1 feet. Note: no R/W monuments are shown on these plans
and none can be found in the field so we must rely upon the existing
centerline.
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1970

Earl Erdman LS 700

"North Quarter Corner Section 33 Found Stone loose
"CS 114". Reset at record position w/5/8''x30" rebar
on west side, Rockbuck in RIW fence NW 65.0'. SW
Corner of new barn NE, 66.4'." From this we learn
that the stone had rolled down the steep hill but the
"record position" that Erdman restored it to does not
match the circa 1930 hwy drawings nor the 119 link
tie to Jackson's House building pad.

1889 GLO Surveyor Edson Briggs

"From the S.E. Cor. (of the Nez Perce Indian Reservation) the 1/4
Sec. Cor. on South boundary of Sec. 28 bears S.14°30'E, 17.72
chns."

H.H. Pogue, Idaho County Surveyor, Bk1, Page 2 of Plats:
"Correcting back (east on north line of Sec.
33) 39.96 Chains I set a stone 20x1 0x9" ten
inches in ground."
During this survey Mr. Pogue also set the
C-N 1116th corner 1309.44' to the south.

FOUND THIS SURVEY
All previous retracement surveyors have ignored the 1871 call of
35' west of the Elk City Road. That road is still present, as
identified by Allan Scott, and is readily visible. The Elk City Road
is the nearest and best evidence for establishing the easting value
of the original stone. The SE corner of the reservation is the best
evidence for northing value. This reasoning is confirmed by the
1871 tie to the flat spot for the Jackson House, the 1930 tie to the
Hwy 13 centerline, and the 1902 tie south to the C-N 1/16th corner.
NOTE: A full sized sketch is on the back of this Corner Record.

2004 Greg Skinner, PLS 3627 Corner Record #299043
"At point for corner, established by single proportionate measurement,
set a 3" B.C... " Note that the two sections corners from which the
single proportionate measurement was made were themselves double
proportioned. Such make-believe built upon non-reality inevitably
moves property corners and lines.
2014 C.H. Ketcham, PLS 784 Corner Record #495713
"The criteria for this location is the found perpetuation of the orginal
Indian Reservation survey tie to this corner." Note: This was astute
reasoning on Mr. Ketcham's part, giving a northing solution that
compares very well with the recovered 1" iron pipe 1/4 mile to the south.

EST AB LISH ED THIS SURVEY
#241. Ketcham's 3" Alum Cap
on a 5/8" iron rebar,
N75°35'59"E, 21.27'

#218. Using the SE Reservation
Corner for northing and the Elk City
Road centerline for easting I
developed pt#2118 and at that point I
set a 2.5" Alum. Cap on a 1.5"x30" iron
,
pipe, 4" above ground secured by
, , large mound of stone and earthcrete.

SEC. 28
SEC. 33

''
• 242 Sklnnor1/4

0

SURVEY DATE

#242. Found Skinner's Brass
Cap, S49°21 '58"E, 54.65'

10-3-15

MAGNETIC DECLINATION

17° EAST

DIAGRAM

NOTES:

T31N R4E, B.M.

BASIS OF BEARING for the above ties is the line from Ketcham's RR
Spike C-N 1/16th corner of Sec. 33 to his N1 /4 Corner as shown on his
2014 Record of Survey #S-3243: N00°59'17"W.
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ECORD

CORNER RECORD
CORNER & SECTION

Center-North 1/16 S33 TOWNSHIP 31

ORIGINAL RECORD 1898 P.O.B. for the Town ofBridgeport
Book 1, Page 20 of Surveys.
NOTE: This plat was originally twice the size as the one on file at
the Idaho County Recorder's Office and there is no recording
date. Thus the plat on file is obviously not the original and it
might have been altered after the 1898 date.

"SW corner ofNW/14 ofNEl/4
Sec. 33, T31N, R4E"
.__ _ _ _ _ _,~, "All corners set in this survey are
' ' marked by an ''x" and consist of
1 inch pipe driven in the earth."

~

NORTH, RANGE

EAST, BOISE MERIDIAN, IDAHO

1902

OTHER RECORD

Co. Surveyor H.H. Pogue

Book 1, Page 2 of Plats. This 1902 survey was performed for John E.
Beede, who is reported to have been a Federal Judge at the time. This
is consistent with the City of Pierce where in the 1890's the Judge was
instrumental in getting the 1860 townsite of Pierce replatted and
properties distributed. Certainly Bridgeport had a 35 year prior
existence but by 1898-1902 it was quite de-populated.
Pogue set the north 1/4 corner by standard single proportion then ran
random south 79.36 chains to the south 1/4 and then back true 59.52
chains and reports "I set a stone 22x8x7 - 12 inches in the ground,
marked 1/16 C.S for the SE Cor of the NE1/4 of NW1/4 of sec. 33".
1971 Earl Erdman RLS 700, "Property Boundary Survey for Melvin
Gribble", this survey was filed as Record of Survey #S-8 but does not
bear a recording number. "Found 2" I.P. SW Corner of NW1/4 NE1/4".
2004 Greg Skinner, PLS 3627, Record of Survey #S-2237.
"Found Bridge Spike".

1

2014 C.H. Ketcham, PLS 784, stated to me, "I Rejected Skinner's
spike as unverified". Ketcham's Corner Record #473652 states that
he "Found 2" pipe with RR Spike in center, 6" under the pavement of
Elk Street as per 1970 survey by RLS #700. Accepted as C-N 1116th
corner".

FOUND THIS SURVEY

ESTABLISHED THIS SURVEY

#31 I found a 1" open iron pipe below 17"
of bull rock. Top was flush with top of
original ground. This pipe is S0°19'17"E
1310.61' from my re-established N1/4
corner of S33. Pogue's record is South
19.84 Chns. (1309.44'].
,c______
#32 Fd 5/8" rebar with yellow
plastic cap. This is Ketcham's RP
and Pearson's 3/8" control point.
I removed these two rebars,
,¼
searched with a magnetometer,
!... _
,
found nothing else, and replaced
the rebars: S12°21'58"E, 13.56'
1
lV I . , '
<.S'a.
,'ti ·v ,
,
<S,
#30 Fd 60d spike flush with
0
0
0~
top of asphalt. This spike
0
'~ o,.:S~ was accepted by Skinner as
,
the C-N 1/16th and he
',)"' labeled it "bridge spike".

t______ ,
o /

!::& , , ,
l:

i,

There is a strong possibility that the 1" open iron pipe at point
#31 is also the 2" pipe found by Erdman in 1970. The reason is
the confusion caused by inside vs. outside diameter. Because
of the splaying from driving the pipe in the ground the outside
diameter of the pipe at point #31measures 1 1/2"+, but the
nominal (store bought) diameter remains 1". A good example of
this phenomenon is the "2" iron pipe" reported as a property
corner on the back of Mr. Ketcham's Corner Record #473652;
actually the outside diameter of Mr. Ketcham's pipe measures
about 1.5" but the nominal diameter is only 1/2". There also
remains the age-old possibility that Mr. Erdman estimated his
memory rather than measuring and recording.

', v,,.

C

t

#20 Fd RR Spike down 6". I referenced the spike and then
removed it to search below. While there was a 6" high x 3"
diameter plume of rust in place from the RR spike, there was no
2" pipe underneath it and no rust further down. Without the 2"
iron pipe Mr. Ketcham's RR spike has a dubious pedigree. Mr.
Ketcham has since replaced the RR spike with an Alum. Cap on
a 5/8" iron rebar.

Nl/16

At pt. #31, which is the 1" open iron pipe, I drove a 5/8"x30" iron
rebar into the iron pipe, set a 2" Alum. Cap flush with the surface
and earth-creted the entire backfill.

SURVEY DATE JULY, 2015 MAGNETIC DECLINATION

17° EAST
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DIAGRAM
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Sec. 33 T 31 N R 4 E, B.M.
IDAHO

:
:

X
SURVEYOR'S CERTIFICATE & SEAL:
I hereby certify that I am a Land Surveyor registered with the State
of Idaho, and that this survey and Corner Record was,-=;:;::::=::::,...o1<~No
performed and prepared by me in conformance with the Idaho Corner Perpetuation Act.
,,_,c,,<o' 1,iST£,9 8 v-?.

~/ ~

10-14-15

Chad R. Erickson RLS 7157
date
Erickson Land Surveys
2165 Woodland Road
Kamiah, Idaho 83536 208-935-2376
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BASIS OF BEARING for the above ties is the line from Ketcham's RR
Spike C-N 1116th corner of Sec. 33 to his N1 /4 Corner as shown on his
2014 Record of Survey #S-3243: N00°59'17"W.

, - (0
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S 33

RLS 7157
2015

NOTES:
Within a 200' radius of this point we performed an exhaustive search for
evidence of the 1898, 1902 and 1971 C-N 1/16th corners and, except for
the 1" iron pipe, failed to find a reliable pattern of evidence, mainly due to
the plat of Bridgeport being vacated in 1934-6 and then overlaid with
metes and bounds parcels.
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2165 Woodland Road, Kamiah, Idaho 83536

IMAGE IS FROM GOOGLE EARTH PRO - 2013
Nl/Z Section 33, T31N, R4E, B.M.
PERFORMED FOR : David Risley· Attorney
DRAWN BY : C.R .E.
DATE: 10·6•15

SCALE: 1"= 60'
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Charles D. Cuddy, P.L.S .. Brad Cuddy, L.S.I.T.
Gregg N. Teasdale, P.E. • John H. Goettsche. L.S.T.T.
Richard Lindsay. P.E., L'.S.T,T.

P.O. Bt>x 64 • 125 Jol111so11Avem1e, Suire #2 • drof,110, ID 83544 •

(208) 476-4643 • FAX (208) 476-5042 • e-mail: cuddyt;Issoc@1·ali11t.11('f

December 1, I 998 -

Ms. Connie Miller
Mr. Chris Hertel

P.O. Box 137
Stites, ID 83552
Dear Connie & Chris:
As a result of extensive fieldwork arid many hours of office time we made interpretations
that we believe are within the bounds of survey judgement. We will not pin something
we do not believe to be documentary claimable property.
Our first effort to help you with your boundaries was to have you discuss with your
neighbors the fact that your property dimensions and that marked by fence and deed call
were not concentric. This could have been 9_rte possibleway for you to have gained some
of the land that dimension would, allow. The.other.altemative was to pin what you have
under fence and deed interpretation.
· ·
·
I certainly und·erstand your frustration. As a property owner and as a surveyor I have to
tell you I have the same feelings-when, insufficient evidence exists to accurately
determine location of one's bounded property. Ida not believe I can, as you expect,
expand your boundaries, as I do hot at all feel sufficient evidence exists for me to
satisfactoriiy determine any other location.
·
.

.

.

.

..

n~.

for

The descriptive descdptiortfor_the southe~n-parcel calls·
a fence and a pin. It was our.
t.Hiderstanding by till~ tra_ce
testimoriy this description was deveioped and used in a
transaction preceding your purchase the prnperty. This bejng. the case it would
very
difficult to refute the pin and fence as an agreed upon location. As I indicated on
· preliminary drawings and discussions in our office that parcel can, by theory, be situated
somewhat differently but would nofbe contiguous with the remainder of your property as
we believe it is intended to pe.

and

of

be

Based on personal feelings I can sympathize with you that your property is not the size
you believe it to be. But as _a professional I don't believe the strength of evidence found
is sufficieht to refute the evidence of possession between yo_u andyou_r neighbors.. As a
result we are prepared to reimbur:_se you for the payment mcide including reasonable
interest and, in your presence, remove the pins we now have in the ground.
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CUDDY & ASSOCIATES.

Connie Miller
Chris Hertel
Page2

I am sorry we could not resolve your problem in a manner satisfactory to both of us but
must tell you that the Townsite of Harpster has very little in the way of evidence to
provide substantial evidence of original location of parcels located therein.

Very truly yours,
- ---••

-

---·

----·-

_____ h

___

-

••

- - - - - - - -

--------

-

Charles D. Cuddy, PLS
CDC:ba

-·

C:\document\letter98\miller&hertel.doc
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Record of_ Survey
NE 1/4, & NW 1/4, Section, 33 T31N, R4E,
B.M. Idaho County, Idaho.
Showing various lots in BLK C, Bridgeport Subdivision
Survey.ed & filed

I

1;1t the ra,quc3t of Allan Scott
833i$ of Bo:arJn93 is ba~d on the R.TK
GPS bearing (N 00" 59· 17"E) betwoon
the found mooument of the CN 1,'16 <.or•
.and the set monument(){ tho N 1i.4

••• CP&F #4736S2 & CP&F 11495713
SAP Rc;cord of S11rvey #496199 for dotoit,
0

5i)'

100'

Seu!c: 1" =!i0'

zu.ocr

60' BROOKS STREET
p-----· --------17

I
I

I

I

CN 1!"l.6-COR..-.. - -PIPE CP&F #473662
REFERENCE DOCUMENTS

;

I

1. Reoord ot Survey #424509
Z. Rr.oorcl of Surwy # 4391-46
3. CP&I' 112S9043

S. CP&F #496713 ~4.C-P&F#4-736-52
e. Idaho State Highway Plans.
7. Ro-eordofs.JNoy#-496199

.

I

GENERAL NOTES

1
LE~-END

I

•

tM:

•

I

I
I
II

wul'dln.aUI point r'!4.lmbor
Prope,'1\1 boun::fary

Mee.sured thl$. s:urvcy
CORNER NO r SET

5JB'' IRON REBAR AND Pl3 CAP :t1'8_, SET

Surveyor's. Certffic:ate

I

I

l. T h o p u , p = u = n • cort.;11 boundari0$
of tho orfQinaJ Bridgeport SubdlviGton.

2. This m..tp ,& survey does;'not purport to lacateor depict
-all rJ>ccrded or un-rocordod easemont3 and f19ht$--of-ways
appurtenartt:1:z:i the propertl&G or loc.1! an;,.a, title confficts.

or any othor title infonnation that a comp!oto title report
couJa diGclosc. Ttits: m3? and ~urVGy b based on
4~olo:,c-d field condition:. and n::fcrenc;.c document:, c:s noted.

3, Tha prlffl.Jry Initial cnntrol point is tba found pipe & s.pike (CN 1/1fith) .J~ per CP&F
#473652. The NIS, ENI alignment of Bridgeport wa& detennlned by numerous
roca.tion...,, or .;ixlsting tfflces and Hn~ at oeup:itfon. It was: not possible to use the
Ii rte between 11,e found CN1/16th (CP&F 47365a) and t!ic c=stabli-sh:cd N 1(-4
comw (CP&F 495713) location as the original subdivi::iion pJ;11:t had used, as this
alignmcr1t i.k:9wod the entire subdivl:slon cut of harmony 'Nith the existing fonce:s.
and Une-s ot ocupa.tfon. Tho N1'4 corner as located by ?LS #362?, CP&F
#2:99043 doubles U,e sk.cw angfe. Seo Record of $UrYOy #456199 for dctaib

Ketcham Land Surveyors
P't1 : lOJ$..!,!fO. 75S2
c--Hl:t11: 1.... tch.11m(~■l1dr..n.oc
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M Gmail

Chad Erickson <ericksonlandsurveys@gmail.com >

IATT ACHMENT "D"I

Notice of Appeal
Chad Erickson <ericksonlandsurveys@gmail.com>
Mon, Mar 28, 2016 at 7:21 PM
To: "Michael J . Kane" <mkane@ktlaw.net>, Keith Simila <keith.simila@ipels.idaho.gov>, Kirtlan Naylor
<kirt@naylorhales.com>

Attached please find our Notice of Appeal
~

Appeal-Notice 3-28-16.pdf
394K
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Chad R. Erickson L-7157
Erickson Land Surveys
2165 Woodland Road
Kamiah, Idaho 83536
Telephone No. (208) 935-2376, (928) 575-5710 (cell)
Email: ericksonlandsurveys@gmail.com
Pro Se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.
Chad R. Erickson
Respondent/Appellant

Board Docket No. FY 11.11

vs.
THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND PROFESSIONAL
LAND SURVEYORS and KEITH SIMILA, in his
capacity as Executive Director of the Idaho Board of
Licensure of Professional Engineers and Professional
Land Surveyors.

NOTICE OF APPEAL OF ORDER
DENYING EXTENTION
AND
ORDER UPON
RECONSIDERATION

Complainant/Respondent

TO: THE ABOVE-NAMED COMPLAINANT/RESPONDENT, THE IDAHO BOARD OF
LICENSURE OF PROFESSIONAL ENGINEERS AND PROFESSIONAL LAND SURVEYORS
AND KEITH SIMILA, and their attorney, MICHAEL J. KANE, AND THE CLERK OF THE
ABOVE-ENTITLED COURT.

NOTICE IS HEREBY GIVEN THAT:
1. The above-named appellant, Chad R. Erickson, appeals against the above-named
respondents to the Second Judicial District of the State of Idaho, County of Idaho from the ORDER
DENYING REQUEST FOR EXTENTION entered in the above referenced action on the 17th day of
March, 2016, and ORDER UPON RECONSIDERATION dated 23rd day of March, 2016, George
Murgel, P.E.-Acting Chairman of the Idaho Board of Licensure of Professional Engineers and
Professional Land Surveyors (Board) presiding in each case.
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2. Appellant has a right to an INTERMEDIATE appeal to the Second Judicial District of the
State of Idaho, and the judgments or orders described in paragraph 1 above are appealable orders
under and pursuant to Idaho Administrative Code IAPA 04.11.01.790 and Idaho Section 67-5270 and
67-5271(2).
3. The following is a preliminary statement of the LAW AND FACT issues appellant intends
to assert in the appeal; provided, any such list of issues on appeal shall not prevent the appellant from
asserting other issues on appeal: Whether the Board erred in denying appellant's Requests for
extension and stay, which rulings raise the following issues:
a) Whether the Board's actions disrupted and prevented appellant's compliance with
ordered deadlines;
b) Whether the orders denying extension and stay will cause irreparable harm to the
respondent/appellant, which harm cannot be repaired by an appeal after a final order;
c) Whether the Acting Chairman's Order Denying Request For Extension and Order Upon
Reconsideration was in violation of constitutional, statutory provisions or administrative
rules of the Board;
d) Whether the rulings are in excess of the statutory authority or authority of the Board
under the administrative rules of the Board;
e) Whether the rulings were made upon unlawful procedures:
f) Whether the rulings were arbitrary, capricious, and/or an abuse of the agency discretion;

g) Whether the Board's findings are not supported by substantial evidence on the record as
a whole;
h) Whether the Board functions under the supervision and grace of the State Courts, as
exemplified by Curd vs Kentucky State Board of Licensure for Professional Engineers and
Land Surveyors (http://caselaw.findlaw.com/ky-supreme-court/1670462.html);

NOTICE OF APPEAL - 2
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i) Whether this and future appeals to District Court should be exclusively in the Idaho
County District Court;
j) Whether the Board's hearings in this matter must be held in Idaho County;
k) Whether a stay of all proceedings, effective from the date of the Motion for Extension
dated March 9th, 2016 should be imposed until a scheduling hearing can be held.
1) Whether this latest denial of motion is part of a pattern of process abuse by the Board
causing substantial rights of the appellant to be prejudiced, for which attorneys fees should
be awarded to the appellant and the case dismissed;
m) Whether court-appointed council should be provided the Appellant for any further
proceedings.
4. No order has been entered sealing all or any portion of the record.
5. The appellant reminds the Board to furnish the agency record, to include transcripts of the
proceedings leading to the Order Denying Request For Extension entered in the above-entitled action
on the 17th day of March, 2016, Order Upon Reconsideration dated 23rd day of March, 2016 denying
stay and any further extensions, pursuant to 67-5275;
6. The Appellant requests the following documents to be included in the Clerk's Record, in
addition to those automatically included under Idaho Appellate Rule 28:
a) Appellant's 2nd Motion for Time Extension dated March 9th, 2016;
b) Appellant's Plea to Stay dated March 14, 2016;
c) Appellant's Response to Complainant's Opposition dated 3-15-2016;
d) Appellant's Motion for Reconsideration dated March 18, 2016.
7. No additional charts, pictures or transcripts offered or admitted as exhibits are requested
at this time in this Appeal.
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8. I certify:
a) That a copy of this Notice of Appeal has been served on the court reporter,
b) That the estimated fee for preparation of the District Court clerk's record of $100. 00 has
been paid, subject to adjustment on receipt from the clerk's office of an estimate of cost;
c) That the appellate filing fee of $129.00 has been paid;
d) That service has been made upon all parties required to be served pursuant to Idaho
Appellate Rule 20.

DATED this 28th day of March, 2016
CHAD R. ERICKSON, pro se

Chad R. Erickson L-7517
State of Idaho

)

) ss.
County ofldaho

)

Chad R. Erickson, being sworn, deposes and says:
That the party is the appellant in the above-entitled appeal, and that all statements in this
notice of appeal are true and correct to the best of his knowledge and belief.

Chad R. Erickson

Subscribed and Sworn to before me this 28th day of March, 2016.

NOTARY PUBLIC
Residing in Kamiah, Idaho
My Commission Expires May 25, 2017
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CERTIFICATE OF SERVICE
The undersigned, a resident of Idaho County in the State of Idaho, hereby certifies that on
the 28th day of March, 2016, he caused a true and correct copy of the foregoing document to be
served upon the following as indicated:

Original:
Idaho CountyDistrict Court
320 W. Main
Grangeville, ID 83530
Facsimile:208-983-2376

_x_usMail
_x_ Facsimile
__ Hand Delivery
Email

Kirtlan G. Naylor
NAYLOR & HALES, P.C.
Attorneys at Law
950 W. Bannock Street, Ste. 610
Boise, ID 83702

US Mail
Facsimile
__ Hand Delivery
_x_ Email:kirt@naylorhales.com

Michael J. Kane
Michael Kane & Associates, PLLC
1087 W. River Street, Ste. 100
P.O. Box 2865
Boise, ID 83701-2865

US Mail
Facsimile
__ Hand Delivery
__x_ Email: mkane@ktlaw.net

Mr. Keith Simila, P.E.
_!__ US Mail
Executive Director
Idaho Board of Licensure of Professional
Facsimile
Engineers and Professional Land Surveyo!]__ Hand Delivery
1510 E. Watertower Street, Suite 110
__x_ Email: keith.simila@ipels.idaho.gov
Meridian, ID 83642

Chad R. Erickson
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!ATTACHMENT "E"

I

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.
)

In the Matter of the Appeal of
Chad R. Erickson from an Order Denying
Extension And Order Upon
Reconsideration

APPELLANT, "Erickson"
Chad R. Erickson L-7157
Erickson Land Surveys
2165 Woodland Road
Kamiah, Idaho 83536
Telephone No. (208) 935-2376,
(928) 575-5710 (cell)
ericksonlandsurveys@gmail.com

vs.

)

CASE NO. CV 2016-44587

)

Board Docket No. FY 11 .11

)
)
)
)
)

Notice of Petition for and
Petition for Order of Stay of
Complainants Orders

RESPONDENT, "Board"
THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professional Engineers and Professional Land
Surveyors.

Pro Se

TO: THE ABOVE-NAMED RESPONDENT/COMPLAINANT (Board) AND THE
CLERK OF THE ABOVE-ENTITLED COURT.
Notice:

1. The above-named appellant (Erickson), Petitions that a stay of Orders and time limits
be imposed upon the above-named Board, to be issued by the Second Judicial District of the
State of Idaho, County of Idaho (Court) and to be effective from March 9th of this year until the
Court renders a finding on the Board's March 17th ORDER DENYING REQUEST FOR
EXTENSION (R-101-103).
2. Because the Board's said Order precludes an adequate remedy at review of a final
action, Erickson has a right to "immediately" petition the Second Judicial District of the State of
Idaho for review and relief, including a stay of Board actions and orders during the time of
appeal. (See IDAPA 04.11.01.790 and Idaho Code 67-5270, 67-5271(2) and 67-5274.)

Petition for Order of Stay - Page 1
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ISSUES, FACTS & OVERVIEW
WHEREAS, the Board had selected a preliminary hearing date for Erickson's FY 11-11 case as
April 11, 2016, and the deadline for filing some motions for that hearing would be March 14,
2016 (see IRCP.56.c) and such an order was momentarily anticipated;

WHEREAS, Erickson had been holed up in a motel in Del Rio, Texas for the eight days
immediately prior to March 9, 2016, researching and writing motions (receipt attached as
Attachment A);

WHEREAS, on March 8th the Board sent by e-mail a second frivolous complaint, with a
directive to respond (see Attachment B, and note the use of the words "complaint" and
"respond");

WHEREAS, the spoiling action of the new complaint may or may not have been the intent, but
the paralyzing effect was the same in either case;

WHEREAS, the prevention of another 21 page complaint seemed the wisest course, Erickson
chose to immediately respond to the second complaint;

WHEREAS, Erickson prepared and filed a Motion For Time Extension on March 9, 2016
(R-79-82) and that motion included the words"/ pray ... the board suspend all timing of the

complaint of October 28 2015 (R-3-23) for 45 days";

WHEREAS, the board received this motion at 5:32 Pm PST on March 9th;

WHEREAS, on March 11th at 2:16 PM PST the Board sent Erickson a Scheduling Order for a
Preliminary Hearing on April 11th (R-83-85);

Petition for Order of Stay - Page 2
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WHEREAS, as allowed by IDAPA 04.11.01.780, on March 14th Erickson sent to the Board a
Plea to Stay with a proposed Scheduling Conference of about April 15, 2016 (R-86-90);

WHEREAS, on March 17th the Board by Order denied Erickson's Motion for Time Extension
and Plea to Stay and in that order tabled the previously requested response to the second
complaint (R-101-103);

WHEREAS, the Order tabling the said response was too late to avoid several deadlines;

WHEREAS, on March 18th Erickson moved for Reconsideration of the Board's denial, which
motion included the new considerations: 1. Additional work in Kentucky; 2. A warning that the
Board's denial could be appealed to a District Court pursuant to IAPA 04.11.01.790, and 3.
Reiterated Erickson's plea to Stay (R-104-107);

WHEREAS, the Board on March 23rd issued an Order Upon Reconsideration declining to
reconsider (R-111-113) because our Motion contained nothing new;

WHEREAS, we immediately holed up in another motel in West Liberty Kentucky to prepare a
Notice of Appeal to be filed at Idaho's Second Judicial District Court. (It might interest the Court
to know that we were first in West Liberty Kentucky to interview Joseph B. Curd for an article in
the New American Magazine.)

WHEREAS, on March 28, 2016, as allowed by IDAPA Rule 790, Erickson filed with this
District Court a Notice of Appeal of Order Denying Extension (R-115-119) complete with the
question on page 3, section 3, item K of that Notice: "Whether a stay of all proceedings,
effective from the date of the Motion for Extension dated 3-9-2016 should be imposed until a
Scheduling Hearing can be held";

Petition for Order of Stay - Page 3
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WHEREAS, also on March 28th we completed the response to the second complaint. During the
three weeks spent composing the response and accumulating the supporting documents, many
deadlines came and went (see IRCP 56.c);

WHEREAS, on April 13, 2016 the Court accepted Erickson's appeal as CASE NO. CV
2016-44587

WHEREAS, on May 3rd, in apparent contravention of the District Court's supervision, the Board
issued a Supplemental Scheduling Order that continues with the same schedule that the Board
ordered on March 11th (see Attachments "C" and "D");

WHEREAS, it would be unjust and counter-productive if hearings were held by the Board before
the Court has decided the relief sought by Erickson in his Notice of Appeal (R-115-119), namely:
1. The repeated requests for stay throughout Erickson's pleas, motions and responses since March
9th;
2. That all future Board hearings be held in Idaho County;
3. Is there a pattern of process abuse justifying dismissal of the Board's case No. FY 11.11 (notice
the increasing rapidity of the processing of motions between prosecutor Naylor and the
adjudication element of the Board, until the latest motion and order were only one day apart
(Attachments "C" and "D"));
4. The difficulty of maintaining the Agency Record if Board orders and actions continue during
the Court's review, witness the necessity of Attachments "C" & "D" in this petition;

WHEREAS, the Board's Amended Lodging of Agency Record (R-1-2) now allows Erickson to
file his Brief, Petitions and Motions in conformance with I.A.R. 35 (e);

Petition for Order of Stay - Page 4
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RELIEF SOUGHT

THEREFOR, Erickson Petitions a Stay in District Court of all orders and deadlines of the
Board's Complaint of October 28, 2016 (R-3-23), to be stayed at the time of Erickson filing of
his March 9, 2016 Motion for Time Extension and Stay (R-79-82), and this to remain in effect
until after the Court renders its final decision on Erickson's Appeal of Order Denying Extension
(R-115-119), as the Court sees fit.

PRECEDENT, STATUTES & RULES
Joseph B. CURD, Jr., Appellant v. KENTUCKY STATE BOARD OF LICENSURE FOR
PROFESSIONAL ENGINEERS AND LAND SURVEYORS; This is a singular and on point
case setting forth that State Agencies hold court under the direct control and supervision of the
State Courts. From the footnotes for §II.A we read " ... wefind very few cases from other

jurisdictions addressing the issues." From the last paragraph of §II.B we read, "In allowing
licensure boards to police expert testimony, we do not provide a regulatory blank check. Our
intention is not to unleash Licensure boards to sanction testimony simply because it may not fit
neatly within the current professional orthodoxy."

IDAPA 04.11.01.230.01.a allows for petitions for stay of agency orders.

Idaho Code 67 .5274 reads, "STAY. The filing of the petition for review does not itself stay the

effectiveness or enforcement of the agency action. The agency may grant, or the reviewing court
may order, a stay upon appropriate terms." (Emphasis added)
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VERIFICATION

DATED this 27th day of May, 2016
CHAD R. ERICKSON, pro se

Chad R. Erickson L-7 517

State of Idaho

)
) ss.

County of Idaho

)

Chad R. Erickson, being sworn, deposes and says:
That the party is the appellant in the above-entitled petition, and that all statements in this
Petition for Order of Stay and Attachments A, B, C & D are true and correct to the best of his
knowledge and belief.

Chad R. Erickson

NOTARY PUBLIC
Residing in Kamiah, Idaho
My Commission Expires May 25, 2017
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CERTIFICATE OF SERVICE
The undersigned, a resident of Idaho County in the State of Idaho, hereby certifies that
on the 27th day of May, 2016, he caused a true and correct copy of the foregoing document to
be served upon the following as indicated:

Original:
Idaho CountyDistrict Court
320 W. Main
Grangeville, ID 83530
Facsimile:208-983-2376

US Mail
Facsimile
_K_ Hand Delivery
Email

Kirtlan G. Naylor
NAYLOR & HALES, P.C.
Attorneys at Law
950 W. Bannock Street, Ste. 610
Boise, ID 83702

US Mail
Facsimile
_ _ Hand Delivery
_x_ Email:kirt@naylorhales.com

Michael J. Kane
Michael Kane & Associates, PLLC
1087 W. River Street, Ste. 100
P.O. Box 2865
Boise, ID 83701-2865

US Mail
Facsimile
_ _ Hand Delivery
_x_ Email: mkane@ktlaw.net

Mr. Keith Simila, P.E.
Executive Director
_!_ US Mail
Facsimile
Idaho Board of Licensure of Professional
Engineers and Professional Land SurveyorL_ Hand Delivery
_x_ Email: keith.simila@ipels.idaho.gov
1510 E. Watertower Street, Suite 110
Meridian, ID 83642

Chad R. Erickson
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ATTACHMENT "A"

DELRIO
INN

·--------...........__________ _

Proudly Texas Owned

3811 Veterans Blvd Stella Sportsman
Del Rio TX 78840
Manager

CHD) 771-IGDD
---~--------- ---- . ------- ·---

delrioinn@gmail.com

ADVANCED
PAYMENT RE<.lUESTED

REGISTRATION CARD

AM
~--PM

DATEOUT+!f/_::

X
COMPANY _ _ _ _ _ _ _ _ _ _ _ _ __

MY ACCOUNTWILL BE HANDLED BY

TYPE _ _ _ _ _ _ _ _ _ _ _ __

0

0

CASH .

CREDIT CARD

NO.--,~--------,, CAR LICENSE NO.
STATE ·-t-;t'")
f \ MAKE OF CAR ;,"Jfiy ,.,/,1,
NO. IN PARTY___;;;;.:,__

i1l.--c'~'{

: •~...... NOTICE TO GUESTS: We/4i11 not bll! responsible for loss of.any vaJuables.

... ·--·--------.._ '---, -:H· --r;
_,,.;--;,,,.~ .,1.,;,-J--C<✓

r./. ~6
-~·~ •...,

.,

.......

l -800-323-5686

"fii'-f9'.il'b_y
www.americanhotel.com

NP REFUNDS

Re-order:
U723152

··-----~- ·------------ADVANCED
PAYMENT REQUESTED

REGISTRATION CARD

:D

0
0

~ !:SJ

/Wi
_ _ _ _ PM

DATE OUT ·:;,. (

l ~:;:

z

f:m
j(:i·;.

COMPANY _ _ _ _ _ _ _ _ _ _ _ _ __

f,, ;·.

i

MY ACCOUNT WILL BE HANDLED BY
,

i.

,g_ ~}(".;, :

TYPE _ _ _ _ _ _ _ _ _ _ _ __

:'i(CASH
i/

.

□ CREDIT CARD

NO. _ _ _ _ _ _ _ _ _ __
i
, CAR LICENSE NO. _ _ _ _ _ STATE _ _ __
MAKE OF CAR _ _ _ _ _ NO. IN PARTY _ __
NOTJCETO GUESl"S:We wiH not be .-es,pcms.lble for lose. of any valu~bles.

nri?19.,-o~'.¥'

www.americanhotel.com

1-800-323-5686

Re-or<ler:
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ATTACHMENT "B"

STATE OF IDAHO
15 IO E. Watertower St., Suite 110
Meridian, Idaho 83642-7993
Phone: (208) 373-7210 Fax: (208) 373-7213
www.ipels.idaho.gov

BOARD OF PROFESSIONAL ENGINEERS
AND PROFESSIONAL LAND SURVEYORS

March 8, 2016
Chad R. Erickson, P .L.S. L-7157
Erickson Land Surveys
2165 Woodland Rd
Kamiah ID 83536-5205

Dear Mr. Erickson,
The Board received the attached complaint from Mr. Allan Scott regarding work you performed in the
vicinity of Harpster ID. Please respond to the complaint for the Board to review to make a
determination if there is reason to proceed with this issue.

FOR THE BOARD,

,··

,.,.

./~

.I

·'

JLS :j s /Complain/Erickson_Ketcham/EricksonNotice0308 I 6.doc
ruu,. L. ·- d 4111U1 ~/!I)</Id'/."~.
,£.£.4c.f. RR£ :ii- 1fJo9 /;0~i> two ZU>3 "ts-J'f

vtc.

1:!:··-f· •

v£ps eu~T-

i
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ATTACHMENT "C"
Kirtlan G. Naylor [ISB No. 3569]
NAYLOR & HALES, P.C.
Attorneys at Law
950 W. Bannock Street, Ste. 610
Boise, ID 83 702
Telephone No. (208) 383-9511
Facsimile No. (208) 383-9516
Email: kirt@naylorhales.com
Attorneys for Complainant
BEFORE THE IDAHO BOARD OF LICENSURE OF PROFESSIONAL
ENGINEERS AND PROFESSIONAL LAND SURVEYORS

IN THE MATTER OF
CHAD ERICKSON, LS
L-7157
Respondent.
___________

)
) Docket No.: FY 11.11
)
) REQUEST FOR SCHEDULING
) ORDER
)
)
)

Complainant by and through his counsel of record, Kirtlan G. Naylor of the law firm of
Naylor & Hales, P.C., hereby submits this Request for Scheduling Order as follows.
This matter is now scheduled for administrative hearing to begin June 20, 2016, and
discovery deadline has been set as May 9, 2016. Therefore, this matter is now ripe to set prehearing deadlines for pre-hearing briefing, motions in limine, exchange and filing of exhibits and
witness lists, and any other pre-hearing procedural matters.
Complainant requests that the Board set these deadlines as soon as possible.
Respectfully submitted this 2nd day of May, 2016.

NJ\ YLOR & HALES, P.C.

)
REQUEST FOR SCHEDULING ORDER - 1
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 2nd day of May, 2016, I caused to be served, by the
method(s) indicated, a true and correct copy of the foregoing upon:
Chad R. Erickson
2165 Woodland Rd.
Kamiah, ID 83536
Respondent

_L_usMail
Facsimile:
_
lj.and Delivery
~Email:
ericksonlandsurveys@gmail.com

Michael J. Kane
Michael Kane & Associates, PLLC
1087 W River Street, Ste. 100
PO Box 2865
Boise, ID 83701-2865
Attorney for the Board

LUSMail
Facsimile: 342-2323
Hand Delivery
Email: mkane(a),ktlaw.net

Jennifer Rowe
Administrative Assistant
Idaho Board of Licensure of
Professional Engineers and
Professional Land Surveyors
510 E. Watertower St. STE 110,
Meridian, Idaho 83642-7993
Original document submitted for
retention in Board's file

LusMail
Facsimile: 373-7213
_Jiand Delivery
1Email:
jennifer.rowe@ipels.idaho.gov

Z

7428_!5 Request for Scheduling Order
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ATTACHMENT "D"
MICHAEL J. KANE
MICHAEL KANE & ASSOCIATES, PLLC
4355 West Emerald Street, Suite 190
Post Office Box 2865
Boise, Idaho 83701-2865
Telephone: (208) 342A545
Facsimile: (208) 342-2323
Idaho State Bar No. 2652

BEFORE THE IDAHO BOARD OF LICENSURE OF PROFESSIONAL
ENGINEERS AND PROFESSIONAL LAND SURVEYORS

IN THE MATTER OF
CHAD ERICKSON, P.L.S.
Respondent.

___________

)
) Docket No.: FY 11.11
)
) SUPPLEMENTAL
) SCHEDULING ORDER
)
)
)

This matter is cu1Tently set for hearing to begin June 20, 2016, at the hour of 9:00 a.m., at
the Ada County Courthouse, located at 200 West Front Street, in the City of Boise, County of Ada,
State of Idaho, and continuing on June 21 and 22, 2016, beginning each day at 9:00 a.m. as is
necessary. The following pre-hearing deadlines are hereby scheduled:
1.

On or before June 1, 2016, the parties shall file and serve copies on opposing

counsel any motions in limine.
2.

On or before June 8, 2016, the parties shall file and serve copies on opposing

counsel the following:

(a)

Pre-hearing Memorandum;

Petition for Order of Stay - Page 12
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(b)

Witness List; and,

(c)

Exhibits and Exhibit List.

IT IS SO ORDERED.
DATED this

:fd day of May, 2016.
IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SUR
ORS

SUPPLEMENTAL SCHEDULING ORDER- P. 2
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CERTIFICATE OF SERVICE

;-d

I HEREBY CERTIFY that on the 3
day of May, 2016, I caused to be served a true
and correct copy of the foregoing document by the method indicated below and addressed to the
following:

Chad Erickson, P.L.S.
2165 Woodland Road
Kamiah, ID 83536

XX
_XX

U.S. Mail
Email

[Email: ericksonlandsurvevs@gmail.com]
b

XX

Mr. Kirtlan G. Naylor
Naylor & Hales, PC
950 W. Bannock Street, Suite 610
Boise, ID 83702
[Emails kirt@navlorhales.com ]

U.S.Mail

_XX_Email

Original Document Submitted for Retention in
Board's Official File:
Mr. Keith Simila, P.E.
Executive Director
Idaho Board of Licensure of Professional Engineers
and Professional Land Surveyors
1510 E. Watertower Street, Suite 110
Meridian, ID 83642

_XX_ U.S. Mail

_XX_Email

MICHAEL J. KANE

SUPPLEMENTAL SCHEDULING ORDER - P. 3
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10/15/2017

Gmail - RE: IPELS Erickson; email records and documents

!ATTACHMENT

"F" I
Chad Erickson <ericksonlandsurveys@gmail.com>

!YELLOW HIGHLIGHTS ADDED I

RE: IPELS Erickson; email records and documents
1 message

Kirtlan Naylor <kirt@naylorhales.com>
Thu , Jul 9, 2015 at 9:23 PM
To: Kirtlan Naylor <kirt@naylorhales.com>, "ericksonlandsurveys@gmail.com" <ericksonlandsurveys@gmail.com>
Cc: "chadrerickson@yahoo.com" <chadrerickson@yahoo.com>, Trish Wassmuth <tjw@naylorhales.com>
Chad , see the email below without attachments. Trust me, you got these emails because you responded in a very
colorful way.

Kirt

From: Kirtlan Naylor

Sent: Thursday, July 09, 2015 2:05 PM
To: 'ericksonland surveys@gmail.com '
Cc: 'chadrerickson@yahoo .com'; Trish Wassmuth

Subject: IPELS Erickson; email records and documents

Chad,

I am in receipt of your July 9 email at 12:39AM. (copy of which is attached)

You assert you never received an offer to settle for $250. However, If you look at the email from you to my Legal
Assistant, Trish, dated May 24 and attached hereto "Re: IPELS/Erickson" (note there are 2 different emails with that
name), you state: "I have taken the time to review your correspondence and Stipulation Order and find them to be little
better than a $250.00 shake down attempt by armed thugs, certainly not the work of professionals."

I am copying to you just a sample of the emails we have exchanged . I'm not sure why you don't recall these
communications.

I have attempted to resolve the matters addressing violations of IPELS statutes/rules with you, and frankly it is not a
significant issue. However, you seem to want to make it so.

I suggest you read my email from July 1 (which you admittedly just received since your Yahoo account seems to be on the
fritz. Then, let's talk about how we can resolve this without having to go to a hearing. If that is not possible, we can proceed
to hearing.

Feel free to call to discuss, as we have in the past. 947-2070 is my number.
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Gmail - RE: IPELS Erickson; email records and documents

Kirtlan G. Naylor
Direct 208 947-2070

This email is a confidential communication .
If it was sent to you mistakenly,
please notify me and destroy your copy.
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!ATTACHMENT "T"

I
iDAHO COU NTY DISTRICT COURT
FILED
N , !, . /;'v O'CLOCK

J. · · ,

IN THE DISTRICT COURT OF THE SECO ND JUDICIAL DISTRICT OF TH E
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
CHAD ERICKSON,

)

)
Respondent/Appellant,
VS.

)
)
)

)
TH E IDAHO BOARD OF LI CENSURE
OF PROFESSIONAL ENGINEERS and
PROFESSIONAL LAND SURVEYORS
And KEIT H SIMILA, in his capacity as
Executive Director of the Idaho Board
Of Licensure of Professional Engineers
And Professional Land Surveyors.
Complainants/Respondents.
_______________

CASE NO. CV 16-44587
ORDER DI SMISS ING
JUDICIAL REVIEW
PETITION

)
)
-)
)
)
)
)
)
)
)

Respondent/Appe llant Chad Erickson (Erickson) has filed a petition for
judicial review of an ord er entered March 17, 20 16, denying his request for a
continuance of the hearing on prehearing dispositive motions. The Idaho Board
of Licensure of Professional Engineers and Professional Land Surveyors (Board)
had denied an extension of time on the basis that Erickson had agreed to the
scheduled date and had not provided a compelling reason to continue the
hearing .
The Board has made a special appearance, asking the Court to dismiss
the Appea l for lack of subject matter jurisdiction (/RCP 12 (b)(1) and for
inadequate service of process (/RCP 12(b)(5,J .

Dismissal order-!
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A hearing was held on June 10, 2016 on Erickson's Motion to Stay the
underlying agency action, Erickson's Objection to the Record, and The Board's
Motion to Dismiss.
This District Court hears appeals of final agency orders. J.C.§§ 67-5270,
67-5272. A person is not entitled to invoke judicial review of the agency decision

until all administrative remedies are exhausted. J.C.§ 67-5271(1). A procedural
agency action is immediately reviewable if review of the final agency action
would not provide an adequate remedy. /. C.§ 67-5271 (2).
The Order Denying Request for Extension is a procedural order. It is not a
final order, as defined by the Idaho Supreme Court in Williams v. St. Bd. Real
Estate Appraisers, 149 Idaho 675, 678, 239 P.3d 780, 783 (2010):

'As a general rule, a final judgment is an order or judgment that ends the
lawsuit, adjudicates the subject matter of the controversy, and represents
a final determination of the rights of the parties.' Camp v. East Fork Ditch
Co., Ltd., 137 Idaho 850, 867, 55 P.3d 304, 321 (2002). The same
requirement applies to a final order under Idaho Code § 67-5270(3). A
final order would be one that resolves all issues, or the last unresolved
issue, presented in the contested case so that it constitutes a final
determination of the rights of the parties. If issues necessary for a final
determination of the parties' rights remain unresolved, there is no final
order. Matter of Nagle, 126 Idaho 139,140,879 P.2d 602,603 (1994).
Not all issues presented in this matter have been resolved and the rights
of the parties have not been determined. The subject matter of this agency
action and Erickson has not provided any reason why review of the final agency
action would not provide an adequate remedy. This court does not have
jurisdiction to hear Erickson's appeal. Id., 149 Idaho at 679, 239 P.3d at 784.
The Board also claims that Erickson served the Board only by email. The
Certificate of Service of the Notice of Appeal shows that Mr. Simila, as the
Executive Director of the Board, was served by both email and U.S. mail. In light
of the Court's determination that it does not have jurisdiction and is dismissing
this judicial review, the issue will not be considered.
Erickson has also filed a motion to stay the underlying action, Board
Docket No. FY11.11. Again, as this Court does not have any jurisdiction over the

Dismissal order-2
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agency action until there is a final order, this Court can not stay the underlying
action.
CONCLU SION
Erickson's Notice of Appeal is dismissed because this Court does not
have subject matter jurisdiction. In light of the dismissal of the action, service of
process and staying the action with the Board are issues that this Court will not
address.
DATED this ~

#J
day of June, 2016.

~

urice

.2----------

District Judge

Dismissal o rd er-3
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CERTIFICATE OF SERVICE
I, the undersigned Deputy Clerk of the above entitled Court, do hereby
certify that on this

' /) 1_.t.....

;'

day of June, 201 6, served a true and correct copy of

the Order Dismissing Judicial Review Petition by mail or fax to:

Chad R. Erickson
2165 W oodland Road
Kamiah, ID 83536

Kirtlan G. Naylor
Attorney at Law
950 W . Bannock St. Suite 6 10
Boise, ID 83702
Michael J. Kane
1087 W . River Street, Ste. 100
P.O. Box 2865
Boise, ID 83701 -2865
Idaho Board of Licensure
of Engineers and Surveyors
1510 E. W atertower St. Suite 110
Meridian, ID 83642

,/

Mail
- - -Courthouse mail
- - -Fax

/

Mail
- - -Fax
- - -Courthouse mail
/

Mail
- - -Fax

/

Mail
- - - Fax

Kathy Ackerman, Clerk of Court

Dismissal o rd er-4
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SECOND JUDICIAL DISTRICT COURT, STATE OF IDAHO
IN AND FOR THE COUNTY OF IDAHO
320 WEST MAIN STREET
GRANGEVILLE, IDAHO 83530
FILED 10/ 19/2017 AT 10:54 AM
STATE OF IDAHO, COUNTY OF IDAHO
KATHY M. ACKERMAN
C~
F THE DISTRICT COURT

(BLA}A:,,,.,
CHAD R ERICKSON

vs.
IDAHO BOARD OF LICENSURE OF PROFESSIONAL
ENGINEERS, ETAL.

)
)
)
)
)

Cfoo

1<i.-

Case No: CV-2016-0045061
NOTICE OF HEARING

NOTICE IS HEREBY GIVEN that the above-entitled case is set for:
Motion Monday, November 06, 2017 09:00 AM
Objection to Clerk's Record

Gregory FitzMaurice
District Courtroom

Judge:
Courtroom:

Dated:

Thursday, October 19, 2017

Kathy M. Ackerman ,

By:

Clerk Of The Court

-<-~-~~~ <--C~
'.t-Zl~11~
k___
:
,Deputy Clerk

I certify that copies of this Notice were mailed or delivered as follows on October 19th, 2017.

Chad Erickson
2165 Woodland Rd
Kamiah, ID 83536

Mailed-J-

Michael J Kane
PO Box2865

Mailed +

Boise ID 83701-2865

Dated: Thursday, October 19, 2017

By:

:!!

M. . Ackeµ

~-'<1=

CV Notice Of Hearing

1003

n,

Cl~rk Of The Court

_L.P.&JG:

, Deputy Clerk

DEPUTY

IDAHO COUNTY DISTRICT COURT
AT

11 ·•JD

FIL ED
.AO'CLOCK _IJ_ . M.

OCT 2 3 2017

Chad R. Erickson L-7157
Erickson Land Surveys
2165 Woodland Road
Kamiah, Idaho 83536
Telephone No. (208) 935 -2376,
(928) 575-5710 (cell)
ericksonlandsurveys@gmail.com

~

elT
Jt2
to

HY M. ACKE RMAN
R~ OF
COURT
bl,4_.,
CEPL.iTY

Pro Se

BEFORE THE IDAHO SUPREME COURT,
FILED IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.
Chad R. Erickson
Respondent/Appellant, "Erickson"
vs.
Complainant/ Respondent, "Board"
THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professional Engineers and Professional Land
Surveyors .

SUPREME COURT No. 45205
Idaho Co. Case No. CV-16-45061
Board Docket No. FY 11.11

NOTICE OF HEARING

TO: THE ABOVE-NAMED COMPLAINANT/RESPONDENT (Board), THEIR
ATTORNEY MICHAEL J. KANE, AND THE CLERK OF THE
ABOVE-ENTITLED COURTS;

t.
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NOTICE OF HEARING 1 of•

Please take notice that Respondent/Appellant, Chad R. Erickson, will call up his OBJECTION
TO THE CLERK'S RECORD for hearing and argument before the above-entitled Court, in the
Courtroom thereof, located at 320 West Main Street, City of Grangeville, County of Idaho, State
of Idaho, on the 27th day of November, 2017 at the hour of 9:00 A.M. (Pacific Daylight Time)
before the Honorable Gregory FitzMaurice, or as soon thereafter as counsel may be heard.

DATED this 18th day of October, 2017.
BY:~/~

CHAD R. ERICKSON
Respondent/Appellant

CERTIFICATE OF SERVICE
The undersigned, a resident of Idaho County in the State of Idaho, hereby ce1tifies that on
the 18th day of October, 2017, he caused a true and correct copy of the foregoing document to be
served upon the following as indicated:

Original:
Idaho County District Court
320W.Main
Grangeville, ID 83530
Facsimile:208-983-2376

_x_ US Mail
Facsimile
__ Hand Delivery
Email

Michael J. Kane
Michael Kane & Associates, PLLC
1087 W. River Street, Ste. 100
P.O. Box 2865
Boise, ID 83701-2865

US Mail
Facsimile
__ Hand Delivery
_x_ Email: mkane@ktlaw.net

Mr. Keith Simila, P.E.
Executive Director
Idaho Board of Licensure of Professional
Engineers and Professional Land Surveyors
1510 E. Watertower Street, Suite 110
Meridian, ID 83642

~ US Mail

Facsimile
__ Hand Delivery
_X__ Emai1: keith.simi1a@ipels.idaho.gov

Chad R. Erickson
£
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NOTICE OF HEARING 2 of ~

IDAHO COUNT', DI STRICT COURT

MICHAEL J. KANE
MICHAEL KANE & ASSOCIATES, PLLC
4355 West Emerald Street, Suite 190
Post Office Box 2865
Boise, Idaho 83701-2865
Telephone: (208) 342-4545
Facsimile: (208) 342-2323
Email: mkane(a),ktlaw.net
Idaho State Bar No. 2652

AT

Il )'-/

FILED
.ll.--O'CLOCK ....!.l_ .M.

OCT 2 3 2017
~

HY M. ACKERMAN
EK O~
OURT
_l
...........,oc,.._CEPl..iTY

ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

IN THIS DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

CHAD R. ERICKSON,
Respondent/Appellant,
vs.
THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professional Engineers and Professional
Land Surveyors,
Complainants/Respondents.

__________

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV 2016-45061
MOTION TO APPEAR
TELEPHONICALLY
FOR HEARING

COME NOW the Complainants/Respondents, THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND PROFESSIONAL LAND SURVEYORS and KEITH
SIMILA ("Board" or "Respondents"), by and through their attorney of record Michael J. Kane of

MOTION TO APPEAR TELEPHONICALLY FOR HEARING - P. 1

1006

the firm Michael Kane & Associates, PLLC, and hereby request the Court to allow counsel to
appear telephonically for oral argument on November 6, 2017, at 9:00 a.m., Pacific Time, which is
the date and time set for Complainants/Respondents' Request for Addition to Clerk's Record.
This Request is made pursuant to Idaho Rule of Civil Procedure 7.2(1).
The basis for this motion is that the costs incurred for travel, food and lodging for counsel
to attend the hearing would be significant. Complainants/Respondents' counsel maintains his
office in Boise, Ada County, Idaho, and therefore, travel to the Idaho County Courthouse in
Grangeville, Idaho, would cause counsel to incurred additional expense, which expense would
ultimately be passed onto counsel's client, the state Board.
Petitioner will not be prejudiced in any manner by allowing Complainants/Respondents to
appear telephonically and give oral argument.
DATED this

-~cl.,{)~

day of October, 2017.
MICHAEL KANE & ASSOCIATES, PLLC

BY:

fit:'~~~
MICHAEL J. KANE
Attorneys for Complainants/Respondents

MOTION TO APPEAR TELEPHONICALL Y FOR HEARING - P. I
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CERTIFICATE OF SERVICE

-11-'-

A£'

I HEREBY CERTIFY that on the
day of October, 2017, I caused to be served a
true and correct copy of the foregoing document by the method indicated below and addressed to
the following:

Chad Erickson
2165 Woodland Road
Kamiah, ID 83536
[Email: ericksonlandsurvevs@,gmail.com ]

MOTION TO APPEAR TELEPHONICALL Y FOR HEARING - P. 1
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XX

U.S. Mail

XX

Email

I'

IDAHO COUNTY DISTRICT COURT

J:.'Db

AT.

MICHAEL J. KANE
MICHAEL KANE & ASSOCIATES, PLLC
4355 West Emerald Street, Suite 190
Post Office Box 2865
Boise, Idaho 83701-2865
Telephone: (208) 342-4545
Facsimile: (208) 342-2323
Email: mkane@ktlaw.net
Idaho State Bar No. 2652

OCT 2 3 2017

ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

IN THIS DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

CHAD R. ERICKSON,
Respondent/Appellant,
vs.
THE IDAHO BOARD OF LICENSURE
OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS
and KEITH SIMILA, in his capacity as
Executive Director of the Idaho Board of
Licensure of Professional Engineers and
Professional Land Surveyors,
Complainants/Respondents.

__________

n

FIL.ED
O' CLOCK .:::t:::__ .M.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV 2016-45061
ORDER ALLOWING
TELEPHONIC
APPEARANCE

This matter has come before the court on Complainants/Respondents' Motion to Appear
Telephonically for Hearing, and good cause appearing therefore,

ORDER ALLOWING TELEPHONIC APPEARANCE - P. 1

1009

IT IS HEREBY ORDERED that counsel for Complainants/Respondents may appear
telephonically and present Oral Argwnent at the hearing currently scheduled for November 6, 2017,
at 9:00 a.m., Pacific Time, by using the following method:

✓

I.

Complainants/Respondents are instructed to contact the court on the
date of the hearing at 9:00 a.m., Pacific Time, by calling the Judge
Gregory FitzMaurice' s clerk at #(_ I?- · ' -, o , L/ DI O , CL l t"SS co c:la.-

·1

10<../45</
2.

DATED this

<2-.? /J

This court will contact the attorney for the Complainants/
Respondents by calling #(208) 342-4545 on the date of the hearing at
9:00 a.m., Pacific Time, or as soon thereafter as the court's calendar
allows.
day of

OctD0-t,1

, 2017.

CERTIFICATE OF SERVICE

, 2017, I caused to be
I HEREBY CERTIFY that on the c93rd- day of Qe,,fb~
served a true and correct copy of the foregoing document by the method indicated below and
addressed to the following:

__x__ U.S. Mail

Chad Erickson
2165 Woodland Road
Kamiah, ID 83536
[Email: ericksonlandsurveys@gmail.com ]

Email

Michael J. Kane
__K_ U.S. Mail
Michael Kane & Associates, PLLC
4355 West Emerald Street, Suite 190
Facsimile
Boise, ID 83706
[Facsimile: (208) 342-2323]
Email
[Emails: mkane@ktlaw.net; tpresler@ktlaw.net]
KATHY M. ACKERMAN , CLERK

(Sb

CLERK

ORDER ALLOWING TELEPHONIC APPEARANCE - P. 1

1010

J~4<
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10/ 25 / 2017 , 15:47

PAGE

KANE & ASSOCIATES

2083422323

IOAHO COUNTY DISTR.lp

AT

':J_ .
•

IY.

~

4355 West Emerald Street, Suite 190
Post Office Box 2865
Boise, Idaho 83701-2865
Telephone: (208) 342-4545
Facsimile: (208) 342-2323
Email: mkane@ktlaw.net
Idaho State Bar No. 2652

_

O'CLOCK

-

IN THIS DISTRICT COURT QF THE SECOND JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
)
)
)
)
.)

Respondent/Appellant,

THE IDAHO BOARD OF LICENSURE OF

)

PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in bis capacity as
Executive Director of the Idaho Board of
Licensure of Professional Engineers and
Professional Land Surveyors,
.

)
)
)
)
)
)
)
)
)

ComplainantSJRespondents. ·

----------------

.M.

~ n IS R~ER MANURT
f\THOF
g.111v ~ CEPLlTY

ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL.ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

vs.

COURT

i:;ll.EO

OCT 2 6 2017

MICHAEL J. KANE
MICHAEL KANE & ASSOCIATES, PLLC

CH.AD R. ERICKSON,

02 /0 5

Case No. CV 2016-45061
AFFIDAVIT OF KEITH SIMILA
IN SUPPORT OF RESPONSE TO
APPELLANT'S OBJECTION TO
TIIE CLERK' S RECORD

STATEOFIDAHO )
: ss
County of Ada
)

I, KEITH SIMILA, being first duly swom, depose upon oath and state that:

AFFIDAVlT OF KEITH SIMILA IN SUPPORT OF RESPONSE TO APPELLANT'S OBJECTION TO ORDl;:R- P. 1

1011

10/25/2017

15:47

KANE & ASSOCIATES

2083422323

PAGE

1.

The following information is true and correct to the best of my knowledge and

2.

I serve as the Executive Director for the Idaho Board of Li censure of Professional

belief.

Engineers and Professional Land S~eyors ("Board") and have served in this position since
2013.
3.

The Board 1S directed by-statute to create qualifications for individuals to become

professionally licensed engineers and land surveyors in Idaho, to license such qualified
individuals and thereafter to oversee sue~ l,icensed inclividuals to ensure they meet the laws and
rules governing their profession. Idaho Code § 54-1208. The Board is also tasked by law to
perform additional, incidental duties.

4.

Board members are appointed by the governor of the State of Idaho and include

four (4) individuals licensed as profe_ssional engineers, two (2) individuals licensed as
professional land surveyors and one· (1 )· person who is a member of the general public. Idaho
Code § 54-1203.

5.

To assist

the

Board perform ·its statutory duties, Idaho law allows an executive

director to be engaged.· Idaho Code § 54-1207.

6.

As the Executive Director for the Board, I oversee the Board staff which is

employed to perform the duties necessary .to fulfill many of the responsibilities set forth in law
for this licensing agency. I also seive as a liaison to the Board.
7.

One of the duties set out in law is the receipt and investigation of possible

disciplinary issues brought by individuals or by the staff against a govemed licensee.

Idaho

Code § 54-1207.

AFFIDAVIT OF KE1TH SIMILA IN SUPPORT OF RESPONSE TO APPELLANT'S OBJECTION TO ORDER- P. 2
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03/05

10/25/2017 . 15: 47

8.

KANE & ASSOCIATES

2083422323

PAGE

It is the duty of the Board staff to investigate complaints made against a licensee.

In the comse of investigating a complaint against a license, Board staff may engage the. services
of a consultant, an individual who is contracted to perform a service for the staff. The scope of
contract may include preparing a .report. .
9.

As the Executive Director, · .I" am. authorized to · enter into contracts with

consultants.
10.

The Board, as an administrative -licensing agency, is tasked by law to both

investigate claims of possible disciplinc:!fY problems and to act as a decision maker if the matter
requires an administrative hearing to ens~re a· licensee's right to a fair hearing is honored.
11.

Because of the duality of the· Board's charges, it is important that the Board which

sits as a decision maker is not privy to information gathered during an investigation until such
time as it is presented in a:hearing.
12.

I have read Chad Erickson's memorandum supporting his objection to the record.

13.

In it he falsely claims that ''much.of the Board was aware of and relied upon, the

John Russell Investigation Report." Objection, p.6.
14.

I contracted John Russell to ·act as a consultant for the Board staff to assist the

staff with its investigation of Chad Erickson.
15.

I can state without qualification, no Board member who presided over the hearing

acting as a decision maker was given by staff a copy of any report authored by John Russell.
16.

Board members as ar_e appo,inted to the governing board by the governor. They

are educated about the dual nature of the Board statutorily charged to both investigate any
. .
complaint and to make an impartial decision if an administrative hearing is held.

AFFIDAVIT OF KE.ITH SIMILA IN SUPPORT'OF RESPONSE TO APPELLANT'S OBJECTlON TO ORDER.-P. 3
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17.

KANE & ASSOCIATES

2083422323

PAGE

They are also cautioned to the need to remain neutral, impartial and not reach any

decision until they hear all evidence presented to them at the hearing, both testimony and
documentary.
18.

If a Board member assists staff with an investigation, the member is removed

from any deliberation concerning the licensee. The investigating Board member has also been
educated about not talking to other Board members who may be decision makers about the staff
investigation, his thoughts or how he would decide the matter.
19.

No staff member was authorized to speak to a Board member who would serve as

a decision maker regarding John Russell, his scope of work, his findings or any written report he
may have provided the staff. No investigation report authored by John Russell was provided to
presiding Board members by the staff.
· 20.

I have no reason to believe. :that

any Board. member who presided over Chad

Erickson's administrative hearing relied µpon information which was not provided to him at the
hearing.
21.

If I am called to testify in a court proceeding, this will be my testimony and my

basis for such testimony.

AFFIDAVIT OF KEITH SIMILA lN SUPPORT OF RESPONSE ro APPELLANT'S OBJECTION 10 ORDER-P. 4

1014

05/05

10/25/2017 , 15: 47
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY th.at on the

a FD

day of October, 2017, I caused to be served a

true and correct copy of the foregoing document by the method indicated below and addressed to
the following:

Chad Erickson
2165 Woodland Road
Kamiah, ID 835~6
[Email: ericksonlandsurveys@gmail.com]

-

XX- U.S. Mail

_XX_Email

~/~
. MICHAEL J. KANE

AFFIDAVIT OF KEITH SIMILA IN SUPPORT OF RESPONSE TO APPELLANT'S OBJECTION TO ORDER- P. 5
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05/05

IDAHO COUNTY DISTRICT COURT
AT

MICHAEL J. KANE
MICHAEL KANE & ASSOCIATES, PLLC
4355 West Emerald Street, Suite 190
Post Office Box 2865
Boise, Idaho 83701-2865
Telephone: (208) 342-4545
Facsimile: (208) 342-2323
Email: mkane@ktlaw.net
Idaho State Bar No. 2652

i'd
/

FILED
.0
O'CLOCK __:t__ .M.

OCT 26 2017

ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

IN THIS DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN A.ND FOR THE COUNTY OF IDAHO
)
)
)

CHAD R. ERJCKSON,
Respondent/Appellant,

vs.

Case No. CV 2016--45061

)

THE IDAHO BOARD OF LICENSURE .OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as
Executive Director of the Idaho Board of
Licensure of Professional Engineers and
Profession.al Land Surveyors,

)
)

)

RESPONSE TO APPELLANT'S
OBJECTION TO THE CLERK'S
RECORD

)
.)
)
)
)
)
)
Complainants/Respo:Iidents'.
......._.;__)

_____________

COlvfE NOW the Complainants/Respondents, THE IDAHO BOARD OF LICENSURE

OF PROFESSIONAL ENGINEERS AND PROFESSIONAL LAND SURVEYORS and KEITH
SIMILA, by and through their attorney of record Michael J. Kane of the firm Michael Kane &
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Associates, PLLC, and herein respond to the ·objections raised by the Appellant in his recent

Objection ro Clerk's Record, ("Objection") filed with the court on October 18, 2017.

I.

INTRODUCTION

In the process of settling the appellate _record for the Idaho Supreme Col,lrt's review, Chad
Erickson (<'Erickson" or ''Appellant'') continues to request additional information and evidence be
contained in the record which the Idaho Board . of Licensure of Professional Engineers and
Professional Land Surveyors ("Board") did not have when it made its decision.

The

Complainants/Respondents agree Vvith Erickson that the exhibits from the June 20-22, 2017, hearing
sh_ould be part of the appellate record. Th~ Idaho Supreme Court reviews not only the district court
decision, but it independently reviews the ·agency record. It is vital that the agency record for
appellate review is the same which the Board relied upon to reach its decision.
Some of the documents Erickson now wishes to be part of the appellate record are already
part of the agency record, although not in the form he desires.

Erickson requests additional

documents: (1) which were not presented during the June hearing, (2) _that this court previously

denied in an earlier augmentation of the agency record request or are not material; and (3) that are
not relevant for the appellate court's scope of review.
This late in the proceedings, Erickson is still trying to add information which the Board did
not have when it :i:nade its decision. Complainants/Respondents will discuss in a logical manner
each item that Erickson is requesting to be added. There are two items which both parties agree
should (or can) be included. This district court is'requested to make a final detenninati.on settling
the clerk's record so that the next stage of the appellate process may timely proceed.
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II.
ARGUMENT
A. Preliminarily, the scope of Idaho Supreme Court review mnst be co:nsidered when
ruling on the clerk record and requested additions.
On May 11, 2017, this Court entered its Substituted Judicial Review Opinion in this matter.
On June 20, 2017, Erickson filed his Notice of Appeal of Substituted Judicial Review Opinion
which \vas received by the Idaho Supreme Court (''Supreme Court") on June 26, 2017.

The scope of review for the Supreme Court to review a district court review of an
administrative agency decision is as follows:
In an appeal from a district court where the court was acting in its appellate
capacity under the Idaho Administ:,:ative Procedure Act e•rDAP A'')) "we review
the decision of the district court (o determine whether it correctly decided the
issues presented to it." Clear Sprzngs Foods v. Spackman, 150 Idaho 790~ 797,
252 P.3d 71, 78 (2011). However., we review the agency record independently of
the district court's decision. SperJcer v. Kootenai Cnty., 145 .Idaho 448, 452, 180
P.3d 487, 491 (2008). A reviewing court 10defers to the agency's findings of fact
unless they are clearly erroneous," and "the agency's factual detenninations
binding on the reviewing court, even when there is conflicting evidence before the
agency, so long as the determinations are supported by substantial competent
evidence in the record." A & B Irrigation Dist. v. Idaho Dep't of Water Res., 153
Idaho 500, 505-06, 284 P.3d ·225, 230-31 (2012r Substantial evidence is
"relevant evidence that a reasonable mind might accept to support a conclusion."
In re Idaho Dep 't of Water Res. Amended Final Order Creating Water Dist. No.
170, 148 Idaho 200, 212, 220 P.3d.318, 330 (2009) (quoting Pearl v. Bd. of Prof'!
Discipline of Idaho State Bd. of Med:, 137 Idaho 107, 112, 44 P.3d 1162, 1167
(2002)).

are

N. Snake Ground Water Dist. v. Idaho Dep.'t a/Water Res,, 160 Idaho 518,522,376 P.3d 722,

726 (2016).
The appellate record must cont~in sufficient information that the Supreme Court can
determine: (1) did the district court correctly decide the issues; and (2) whether an independent
review of the agency record provides substantial competent evidence to support the agency's

decision.

RESPONSE TO APPELLANT'S OBJECTION TO ORDER-P. 3

PT/P0

39t'd

1018

The agency record

is controlled· by statute.

As noted in Idaho Code § 67-5249(3),

•'[e]xcept to the extent that this chapter or another statute provides otherwise, the agency record
constitutes the exclusive basis for agency action in contested cases under this chapter or for

judicial review thereof." However, Idaho Code § 67-5276(1) allows a court to allow additional
evidence to augment the Agency Record if two conditions are met: (1) the evidence is material
and relates to the validity of the agency's proceedings and (2) there were good reasons for
failure to present it in the proceeding before the agency. Erickson is seeking to expand the
agency record; the District Court has already ruled on most _of these matters and should again
rule against him.
The District Court's review (and ~ubsequent review by the Supreme Court of the District
Court's decision) is also governed by statute: As earlier noted by the District Court, Idaho Code
§ 67-5279 governs its review. The pertinent section requires that:

When the agency was required by the provisions of this chapter or by other
provisions of law to issue an order, the court shall affirm the agency action unless
the court finds that the agency's findings, inferences, conclusions, or decisions are:
(a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency;
(c) made upon unlavr.ru.l procedure;
(d) not supported by substantial evidence on the record as a whole; or
(e) arbitrary, capricious. or an abuse of discretion.
Idaho Code § 67-5279(3).

Erickson is seeking to augment the agency's record by asking for additional information
to be included in the cletkis record. C~mplainants/Respondents request the District Court to
provide no additional record.
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B. Both Parties Agree that the June 20-22, 2017, hearing exhibits before the Board should
be part of the clerk's record. If Erickson's Board Hearing Exhibit 14.1 has greater
clarity, there is no objection to substituting his version fo.- the ·one currently in the
agency record.
There are two matters which both parties can agree. Erickson in his Objection requests that
the agency's exhibits be made part of the record. Objection, page 9. (Item 5 of Objection). The
Board agrees. Because there is no disagr_eement among the parties, the District Court is asked

to

enter an order making the agency's exhibits part of the clerk's record.
Erickson believes his original of an exhibit (Board Hearing Exhibit 14.1) previously
provided to the Board during the June 2016 hearing is clearer than the Board's copy.
Complainants/Respondents have no objection to substitute Erickson's exhibit 14.l for what is
currently contained in the agency record. (Item 9 of Objection).

C. To the extent the orientation maps are already part of the clerk's record of the District
Court's decision, Complainants/Respondents object to any suggestion that these maps
.
are or should be part of the agency record~
Erickson references his orientation maps which are part of the clerk's record and appears to
claim that they may possibly be relevant for the Supreme Court's independent review of the agency
record pursuant to statue. Objection, page 10. (Item 8 of Objection). To the extent Erickson is
seeking to further augment the agency recqrd

for

~e Supreme Court's independent review,

Complainants/Respondents object because he has not provided any good reason why these maps
could not have been provided to the Board: during its hearing.
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D. Erickson's request to include evidence not previously presented to the Board as part of
the clerk record is· an ongoing attenipt to augment agency record which was
previously decided prior to the District Court's Decision and should not be considered
~

1. Erickson's general desire to augment record has already been addressed
Erickson's Objection, pages_4 and 5, seek to supplement the agency's record which is part
of the clerk's record. The issue whetlwr Erickson's departure from the Board hearing on the third
day of the scheduled three day hearing provided sufficient good cause to admit new evidence which
the Board did not have when it made its decision, has already been discussed and decided by this
Court. This Court has been repeatedly faced with requests, often for the same items now before it.
For the most part the Court has previously denied Erickson's requests and should now continue to
do so.

2. Specific items have already been·requestedfor inclusion and denied in 2016.
Erickson now requests that followin~ be in?luded: (1) 1946 drum scanned aerial photo in
lieu of Hearing exhibit 21.2 (Item 7 of Oqjection); (2) orientation maps (Item 8 of Objection), and
(3) documents contained in a second Idaho County case (Item 4 of Objection). The drum scanned

aerial was asked to be included in Erickson's Objection to Agency Record (filed November 15,
2016). Toe request to include documents ·from a second lawsuit was also included the November

15, 2016, request.
On December 7, 2016, The Court·. ~lowed only the following to augment the agency record:
an Index to be prepared by Respondents, a May 25, 2016, Stipulation and Order and a February 9,
2016, Notice of Duces Tecum. Order to Augment Agency Record, dated December 7, 2016.

As for the rest of the items Erickson requested, the Court determined in its Order re:
Augmenting the Record with Additional Evidence·.dated December 13, 2016, that:
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Erickson has not shown that there was good reason why his proposed evidence
was not entered previously or that there were irregularities in the proceeding that
he himself did not cause. Even assuming that the additional evidence that
Erickson wishes to present is material and relates to the validity of the agency
action, a determination that the Gourt finds is not necessary to make, he has not
met all the requirements ofldaho Code§ 67-5276(1).
Order re: Augmenting the Record with Additio-nal Evidence, p.3.

Erickson once again sets forth the reasons why additional evidence should be included in the
agency record as this matter moves toward appellate review. The reasons are not substantially
different than what he argued earlier to this Court The Supreme Court is tasked with independently
reviewing the agency record. It should not contain anything that the Board did not have in its
possession at the end of the June 2016 heanng ..
3.

The July 8, 2015, email from Board staff concerning discove-,.y has also already been
decided by this Court.

Previously Erickson sought to include in the appellate record an email dated July 8, 2015,
from Erickson to Staff counsel concerning requests to discover Board communications. (Item 2 of
Objection). Notice of Objection to Order, dated October 2, 2017. Complainants/Respondents
submitted a Response and this- Court entered. its Order Denying Request for Reconsideration on
October 11, 2017. Erickson provides ·no additional basis in this current pleading which should
reverse the Court's earlier decision to strike Erickson's attachments to his Notice of Appeal and
consequently not allow it to become an argument in the record.
4.

The July 9, 2015, email could have been provided at the Board hearing or to this Cou'f"t
and is not now appropriate for the appellate record

Erickson, now requests that a July 9, 2015, e~ail response from Staff counsel (not Board
counsel as erroneously identified) (Item_ 6 of Objection) be included in the appellate record.
Erickson argues that this email supports his _argument that the Board was biased. Objection, page 9.
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This document was not provided to the Board when Erickson :inade his argument regarding
Board bias, both prior to and during the hearing.. Assuming this email is material and supports the
bias claim, Idaho Code§ 67-5276(1) requires that good reason exists to allow the document to now

be included in the agency record. The Court has decided that there was no good reason that
Erickson could not have produced documents at the Board hearing, but for his own choices.
Assuming Erickson's argument is. that· this document would have supported a Court
'

detemunation that the presiding Board could not fairly reach an impartial decision, Edckson' s

decision to not include this piece of ·evidence as part of his Petition for Judicial Review of
administrative agency decision was a strategic decision. The record is what was provided to the
District Court prior to making its determination, not other materials.

E. Erickson's receipt of 2011 Walker letter is not relevant or material to the Board
hearing o:r determination and was timely provided for any argument offered to this
Court.
Dorothy Walker filed a complrunt with the Board staff against Erickson within six months
prior to June 10, 2015. (R2A, 2B). Erickson wishes to include as part of the record a 2011 letter
written on his behalf by Dorothy Walker which he received on December 14, 2016, from Board
counsel. (Item 3 of Objection). Erickson provides three reasons to include this letter as part of the
record: (1) it is complimentary-to Erickson, (2) ifreflects the volatility among the neighbors and (3)
it ''singularity resolves the issue of the east~west position of the section line of the West¼ comer of
Section 24." Objection, page 7. \Vhile there is no question that a lando\Vller can testify as to the

landowner's belief where the landown~r property. bound.my lays, Erickson's clahn that this letter
resolves the issue of the east-west position of the section line of the West¼ comer of Section 24 is
at best wishful thinking, especially since the Board had Exhibit 3.2, Erickson's December 29 2011
report to Ms. Walker wherein he stated,."Ia]s a consequence of this non-cooperation I made some
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presumptions that were wrong, and at the Wl/4 and the SW comers of Section 24 placed
monuments in the vVrOng locations."
Dorothy Walker was ·not a witn.es!3 at the administrative hearing. Board staff did not rely
upon Ms. Walker's 2011 letter. Her 2015 complaint against Erickson and his December 29, 2011
report to her both postdated Walker's 2011 letter.

Additionally, there is no evidence to support any

argument that Erickson sought discovery ~ r the Board entered its Scheduling order which would
have produced this document.
Finally, if Erickson believed that this document was important for the Court's review of the
administrative agency:s determination, Erickson filed his initial brief over one month after receiving
this document. There is no basis to include this document as part of the appellate record.

F. Erickson ni.ischaracterizes the extent of the presiding Boa:rd's knowledge of John
Russell's involve:ment in this matter. The investigation report was not disclosed to the
Board and is not part of the agency's record or the clerk's recor-d."
Erickson requests that his John Russell investigation request be made part of the clerk's
record. Objection, pages 6 and 7 (Item 2 of Objection). He claims that he initially requested the
report on May 24, 2015, from Board staff. Erickson claims that "much of the Board was aware of
and relied upon, the John Russell Investigation Report.'' Objection, page 6. As support, he relies
upon discussion which was held after

he· l~ft the hearing.

These allegations call into question the

integrity of the Board, and its staff. Erickson ro:isunderstands (or chooses not to understand) the
dual roles an administrative agency faces when a complaint has been filed against a licensee under
its authority.
As noted previously in another pleading, discovery is not allowed unless agreed to by the
parties or ordered by the Board. IDA.PA .04.l 1.01.521. The Board entered a Scheduling Order on
February 16, 2016. (Agency R. 76-78). Thereafter~ no motion to compel discovery was filed by
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Erickson. So while Erickson may have requested the Russell report in May of 2015, he did not
renew his request or request the Board to compel staff to provide the report. There is no evidence
that Erickson timely moved to compel staff disclosure. It also appears that John Russell's role in this
matter was as a consultant for the staff.
As previoosly noted, Erickson claiins that "much of the Board was aware of ~d relied upon
the John Russell Investigation Report." Erickson cites in support of this claim, a portion of the June
22, 2016, hearing transcript, which occurred after Erickson had left the hearing. However, the
actual transcript does not support this claim. The Executive Director, a staff member of the Board,
was testifying. The exchange was as follows:

Q. (Board counsel) '\Vhile you are looking for it. It starts, "Chad Erickson, To
John." Who is John, for example?
A (Executive Director) Let me find the exhibit. (Witness complying.) This
information came from a person 'qy the name of John Russell. John Russell was a
land surveyor that I hired to assist -- he asked who John is?
(Staff counsel): Yeah.

a

(Executive Director): John Russell is land surveyor that I hired. 'So this email,
the context of this email is a communication betcveen Mr. Ketcham and :Mr.
Erickson. It's another one of these communications of communicating a material
discrepancy.
Agency Transcript, p.404, In.3-15.
Shortly thereafter, the following exphange took place:
(Board Member): Is Mr. Russell's investigation admitted?
(Staff Counsel): No, it is not. And he is not a witness to this action.
(Board Member): Can I ask, why?
(Staff Counsel): Yes. And the I;\oard cannot draw any conclusion as to why,
because of the Rules of Evidence, and the rules of consultants who may not be
called as witnesses.
Agency Transcript, p.405, ln.10-18.
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While John Russell is later discussed with regard to an exhibit, there is no further discussion
concerning his role or any report which may have been given to staff.
The rules governing administrative proceedings are generally relaxed as opposed to a civil
proceeding. However, Idaho Rule of Civil Procedure Rule 26 concerns discovery allowed in civil
Idaho Rule of Civil Procedure 26(D) governs ''E:xpert employed only for trial

proceedings.

preparation" and provides that in general a party "may not seek facts known or opinions held by an
expert who has been retained by a party in anticipation of litigation or to prepare for trial and who is
not expected to be called as a 'Witness at trial." Ibid. Erickson did not seek to compel staff to
disclose John Russell's report. Even ifhe had sought to compel, it is unclear that the Board would
have ordered the report to be provided under Rule 26(D).
Mr. Russell's nmne came up in the Board hearing. Apparently Erickson communicated with
him. John Russell was not a witness at the hearing and any report he may have prepared was not
introduced into evidence.

Erickson's claim that Board members relied upon Russell's report is

'Without basis.
Filed contemporaneously with this Response is the Affidavit of Keith Simila, Executive
Director of the Idaho Board of Licensure of Professional Engineers and Professional Land
Surveyors.

Ivlr. Simila states he engaged Mr. Russell as a consultant for the staff who were

investigating the complaints received against :Mr. Erickson.

Mr. Simila flatly denies that any

member of the presiding Board was given a copy of any report authored

by John Russell. Mr.

Simila further states to his knowledge that no "Board member who presided over Chad Erickson's
administrative hearing relied upon information which

was not provided to him at the hearing."

Affidavit ofKeith Simila, paragraph 20.
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If John Russell did prepare a report for staff, it was not introduced into evidence; it was not
relied upon by presiding Board members and should not be part of the appellate record.

III.
CONCLUSION
In summary, the district court establishes the appellate record. In this proceeding the
Supreme CoUrt will review not only whether the District Court correctly decided the issues; but
also if an independent review of the agency :record provides substantial competent evidence to
support the agency's decision.

The opportunity to augment the agency record is long past,

Erickson is limited to only materials which should be now included for the Supreme Court to
review the District Court's decision.
At each stage of this proceeding after the presiding Board held the administrative hearing,
-Erickson has continually sought to load the record with distractions. Complainants/Respondents
request the District Court to: (1) order the Board hearing exhibits be made part of the appellate
record, (2)

allow the substitution of Erickson's proffered Exhibit 14.1 to be substituted for the

·Board hearing exhibit; and (3) deny the balance of Erickson's objection/request.
DATEDthis

f'~ dayofOctober,2017.
MICHAEL KANE & ASSOCIATES, PLLC

BY:
MICHAEL J. KANE .
Attorneys for Complainants/Respondents

RESPONSE 'I'O APPELLANT'S OBJECTION TO ORbER-P. 12

S3~~IJOSS~

~

3N~~
1027

CERTIFICATE OF SERVICE

d
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l HEREBY CERTIFY that on the
day of October, 2017, I caused to be served a
true and correct copy of the foregoing document by the method indicated below and addressed to
the following:

Chad Erickson
2165 Woodland Road
Kamiah, ID 83536
[Email: ericksonlandsurveys@gmail.com ]

_XX_ U.S. Mail
XX

Email
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MICHAEL J. KANE.
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COURT MINUTES

CV-2016-0045061
Chad R Erickson vs. Idaho Board of Ucensure of Professional Engineers, etal.
Hearing type: Motion
earing date: 11 /6/2017
Time: 8:37 am
Judge: Gregory FitzMaurice
Courtroom:
Court reporter: Keith Evans
Minutes Clerk: Sheri Clark
Tape Number: District

9:01

Court introduces case. Erickson present pro-se
Court re: motions
Court orders addition to clerk's record
Court addresses Erickson re: objection to clerk ' s record
Erickson responds
Court addresses Kane re: appearing telephonically
E rickson questions Kane
Recess
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FILED
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NOV O9 2017

Chad R. Erickson L-7157
2165 Woodland Road
Kamiah, Idaho 83536
Telephone No. (208) 935-2376,
(928) 575-5710 (cell)
ericksonlandsurveys@gmail.com
Pro Se

BEFORE THE IDAHO SUPREME COURT,
FILED IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.
Chad R. Erickson
Respondent/Appellant, "Erickson"
VS.

Complainant/ Respondent, "Board"
THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professional Engineers and Professional Land
Surveyors.

SUPREME COURT No. 45205
Idaho Co. Case No. CV-16-45061
Board Docket No. FY 11.11

RESPONSE TO RESPONDENT'S
RESPONSE TO APPELLANT'S
OBJECTION TO THE CLERK'S
RECORD

TO: THE ABOVE-NAMED COMPLAINANT/RESPONDENT (Board), THEIR
ATTORNEY MICHAEL J. KANE, AND THE CLERK OF THE
ABOVE-ENTITLED COURTS;
This filing is submitted by Respondent/Appellant (Erickson) to the Idaho Supreme Court, lodged at
the District Court of the Second Judicial District of the State of Idaho, in and for the County of
Idaho (Court) in response to the Board's comments raised in their RESPONSE TO APPELLANT'S
OBJECTION TO THE CLERK'S RECORD which response was mailed to the Court on October

26,2017
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All of the issues raised by the Board in their RESPONSE TO APPELLANT'S OBJECTION TO
THE CLERK'S RECORD have been addressed with both fact and law in the original OBJECTION
TO THE CLERK'S RECORD, with the exception of the new Affidavit of Keith Simila. Erickson
hopes to have a third party affidavit in the BRIEF FOR APPEAL FOR JUDICIAL REVIEW that
will rebut Mr. Simila's affidavit. In the meantime, the following extracts from the existing record

will suffice for a rebuttal of Mr. Simila's affidavit.
The significant parts of Mr. Simila's affidavit are as follows:
15. "I can state without qualification, no Board member who presided over the hearing acting as

a decision maker was given by staff a copy of any report authored by John Russell." [But
John Russell did?]
20. "I have no reason to believe that any Board member who presided over Chad Erickson's

administrative hearing relied upon information which was not provided to him at the
hearing." [Such an affidavit would be fine for a Board member to sign, but it is ackward
for Mr. Simila.]

The following points of rebuttal correlate to the above non-denial denials:
15. We know that Board members were given a portion of the John Russell Investigation Report
at Board Exhibit 26.e.1 and Tr. pages 404-418 (See Attachment "A").

Other Board Exhibits which appear to have their origin in the John Russell investigation are
1.3, 5.1-.3, 9b.1-.3, 9c.5-.7, 13.3, 14.1, 14.3, 20.1, 20.2, 21.2, 21.4, 26f.1, 31-39, 41, 43,
and 44-46.

20. That Board Members were previously aware of the John Russell Investigation Report can be
seen on the Board's Transcript page 405/linelO (Attachment "A") where Board Member
George Wagner, out of the blue, asks: "Is Mr. Russell's Investigation admitted?" [Not "can
we see it?"; but "well it be admitted so we can use it?"]
We shouldn't be surprised at the generalness of the knowledge of the John Russell
Investigation Report when the birth of the Investigation and Complaint was a series of nine
e-mails dated November 19, 2014, instigated by Keith Simila (Executive Director), sent to
Glenn Bennett (Board Member), John Elle (Soon to be Board Chairman, prosecutor,
investigator and expert witness), Jim Szatkowski (Deputy Director) and John Russel
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(Investigator). These e-mails set up the parameters of: "If we do it properly, they will see
Mr. Erickson for what he is. I believe that if we respond to him we will only tip our hand
and give him time to organize a rebuttal of his own." Five days later the Board Chairman
(George Murgel) signed a time extension for a nearly four year old complaint that had been
preliminarily published in Erickson's favor but is now used against him. See Affidavit of
Board's Prejudice at pages 170-175.

Would it do any good for Erickson to enter a self-serving affidavit, setting forth the purity of his
actions? No? At least Erickson's would be correct.

I certify, under penalty of perjury, that the foregoing is true and correct.

11-9-2017
Chad R. Erickson
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CERTIFICATE OF SERVICE
The undersigned, a resident of Idaho County in the State of Idaho, hereby certifies that on
the 9th day of November, 2017, he caused a true and correct copy of the foregoing document to be
served upon the following as indicated:

ORIGINAL:
Idaho County District Court
320W. Main
Grangeville, ID 83530
Facsimile: 208-983-2376

US Mail
Facsimile
_x_ Hand Delivery
Email

Michael J. Kane
Michael Kane & Associates, PLLC
1087 W. River Street, Ste. 100
P.O. Box 2865
Boise, ID 83701-2865

US Mail
Facsimile
_ _ Hand Delivery
_L Email: mkane@ktlaw.net

Mr. Keith Simila, P.E.
Executive Director
Idaho Board of Licensure of Professional
Engineers and Professional Land Surveyors
1510 E. Watertower Street, Suite 110
Meridian, ID 83642

-.X_ US Mail
Facsimile
_ _ Hand Delivery
_x_ Email: keith.simila@ipels.idaho.gov

Chad R. Erickson
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In the Matter.of
Chad Erickson, P.L.S.

1
2
3
4

5
6

7

8
9

10

11
12
13
14

15

16
17
18
19
20

21
22
23

24
25

ATTACHMENT "A"

I These pages are extracted from the transcript of the Board's Hearing. I

Hearing - Vol. ill
June 22, 2016
Page 405

Yellow highlights are added.
this is one of them.
1
we can somehow demonstrate what the context was. So let
MR. KANE: Can I follow-up on this area?
2 me see if I can put some words in your mouth.
MR. WAGNER: Yes.
3
Do I understand that Pete Ketcham received
EXAMINATION
4
this information from Mr. Erickson in the form of an
QUESTIONS BY MR. KANE:
5
email?
Q. Mr. Erickson has raised the First Amendment in
6
A. Correct.
his defense. And I don't intend to do a dissertation on
7
Q. And forwarded it to John Russell?
the First Amendment, but I think there are some concerns
8
A. I believe that to be the case.
the Board has.
9
MR. KANE: That's all I have on that.
And I want to speak specifically to this Pete
10
MR. WAGNER: Is Mr. RusselJ's investigation
Ketcham, section (e), you have here. You have a
11 admitted?
sentence that, I think I just heard you say, was in a
12
MR. NAYLOR : No, it is not. And he is not a
private conversation. We have an Exhibit 26e.l, that
13 witness to this action.
contains this sentence. And up to now, no one has
14
MR. WAGNER: Can I ask, why?
explained what the circumstances of this email is about, 1 5
MR. NAYLOR: Yes . And the Board cannot draw
who the parties are, how it was distributed, who has it,
1 6 any conclusion as to why, because of the Rules of
who doesn't have it. And I will tell you that I would
1 7 Evidence, and the rules of consultants who may not be
think -18
called as witnesses.
MR. BENNION: What exhibit?
19
MR. KANE: Is there anything else?
20
MR. KANE: 26e.1.
MR. WAGNER: Yes.
EXAMINATION
Q. (BY MR. KANE) I think a lot would tum on
21
that background information. So can you help us out on 22 QUESTIONS BY MR. WAGNER:
this?
Q. Count -- I think this was asked yesterday.
23
A. The copy -24
Count Six talks about confidential facts stated
MR. NAYLOR: Do you have the exhibit in front
25 information obtained in a professional capacity. Was
Page 404

1
of you? Tum to it.
2
THE WITNESS: I'll tum to it.
3
3
Q. (BY MR. KANE) While you are looking for it.
4
4
It starts, "Chad Erickson, To John." Who is John, for
5
example?
s
6
6
A. Let me find the exhibit. (Witness complying.)
7
7 This information came from a person by the name of John
8
Russell. John Russell was a land surveyor that I hired
8
9
9
to assist -- he asked who John is?
1o
10
MR. NAYLOR: Yeah.
11
11
THE WITNESS: John Russell is a land surveyor
12
12
that I hired. So this email, the context of this email
13 is a communication between Mr. Ketcham and Mr. Erickson. 13
14
14 It's another one of these communications of
1s
1 5 communicating a material discrepancy.
16
16
And so that's what it's communicating, that
1 7 Mr. Ketcham believes he has found other evidence, and he 1 7
18
18
is informing Mr. Erickson of that other evidence. And
19
19 it is Mr. Erickson's reply. And I would have no
20
2 o objections if you felt there were some First
21
21
Amendment -- well, I can't do that just -22
22
MR. NAYLOR: No, don't go there, just answer
23
23
the question.
24
24
THE WITNESS: Okay.
25
25
Q. (BY MR. KANE) I think this is actionable if
1

2
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there anything in Mr. Erickson's article, the February
13th, 2015 article, that's not public record? And it
goes to my question about this agreement between he and
the Walkers. Was there some kind of understanding of
confidentiality? And how does the licensee know,
absence of an agreement and understanding of the client,
and some discussion between them on a subject, what is
confidential, and what is not? How is Mr. Erickson
supposed to know what's confidential?
A. You've asked a lot of questions, and I don't
know that I can remember them all correctly. So if I'm
not, please ask them again. I'll answer the last one
first.
How should Mr. Erickson know what's
confidential and what isn't? It's my understanding, and
I can't remember if this is in the deposition or not,
but I think it is, that be had verbally talked to his
client, Ms. Walker, about writing an article, describing
the schoolhouse evidence that he has arrived at.
He received, in his opinion, a verbal, not a
written, permission from his client, what he said, what
Mr. Erickson said. So what Mr. Erickson had done, is he
presented evidence of -- new evidence of his belief of
where that southwest comer of Section 24 is to his
client in a plea to get more money. That's that report
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Page 4i5
1
2
3
4
5
6
7
8
9
10
11

12
13
14
15
16
17
18
19
20
21
22
23
24
25

there. If you are going to use your client in an
article, wouldn't you ask your client if you
could -- with their permission to use their name in an
article or report?
Q. Swear me in, and I'll answer the question.
A. Well, that's a hypothetical question. I'm not
asking you the question. But to me, that's the question
I ask myself.
Q. And let me ask you this another way. Within
the bounds of protection of within that requirement,
that kind of overarching concept, or protection of
public health, safety, and welfare, the professional
engineer, professional land surveyor has a public
obligation, too; don't they, and a client's obligation,
and an obligation to profession.
And doesn't it seem to you that
absent -- absent an understanding -- an agreement
between the client and the professional on what's
confidential, and what's not confidential, there are a
whole bunch of potential conflicts there? Is that a
question, or a statement? I just don't -- do you -- can
you see -- can you see what the dilemma may be?
A. I understand your question. And I understand
the dilemma. I do believe, though, each situation is
unique, and the rule, basically, speaks for itself.
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MR.WAGNER: Okay. Thank you.
MR. MURGEL: Are there other questions from
Board Members at this point?
MR. KANE: I guess you are done.
MR. NAYLOR: Let me ask a couple of follow ups
from the Board's questions?
REDIRECT EXAMINATION
QUESTIONS BY MR. NAYLOR:
Q. This Exhibit 26e.1, which was the email chain
with P. Ketcham, Chad Erickson, and John Russell. I
want to make it clear, for the record, Mr. Simila,
because earlier you testified that that particular
statement contained in the complaint, I believe, was a
private communication. And if there is a distinction
between that, in this case, with Chad Erickson
forwarding that email to John Russell, that would make
that statement about P. Ketcham a public statement;
would it not -- excuse me -- about Mr. Wellington?
A. What's the exhibit number, again?
Q. 26e.1.
A. This information was freely shared with an
investigator between Mr. Chad Erickson and Mr. John
Russell.
Q. Right. So my point is, so Erickson is
disparaging Wellington by saying, "I'm not surprised

that Wellington would be influenced by his client, that
is what he is noted for, but this is not like you."
So he's disparaging Pete -- I mean,
Mr. Wellington with Pete Ketcham. Chad Erickson then
forwards that email to John Russell, a third party. So
that's not a private conversation; is it?
A. I didn't view it as a private conversation,
necessarily.
MR. OBERMAYER: Could I -When I look at this Exhibit 26e. l, it looks
like it's a transcription by Mr. Erickson, and not the
actual email. So I guess it could possibly be the
forwarding everything. And I don't know if I look at
this, that I know for sure it is.
MR. NAYLOR: If I could, the first paragraph
from Chad Erickson to John Russell says, "I was going
through my emails today and found many between Pete
Ketcham and myself." So this is, apparently, a cut and
paste of ce11ain emails that Chad Erickson forwarded to
John Russell.
MR. WATKINS: So these are between two
parties; right? This isn't out -THE WITNESS: Correct. It was an email
exchange between Chad Erickson and Pete Ketcham, that
was then captured and sent to John Russell , the Board
Page 4i8

1
2
3
4
5
6

7
8
9
10
11

12
13
14
15
16
17
18
19
20
21
22
23
24
25

investigator -- one of the investigators that was hired.
MR. WATKINS : At the request of John Russell?
THE WITNESS : At the request of Mr. Russell.
MR. OBERMA YER: My question, though, is, it is
still not the actual email chain? It is a copy and
paste.
MR. NAYLOR: Yes.
THE WITNESS: It appears to me to be a cut and
paste. I can't say for sure.
MR. OB ERMA YER: lt appears that it's not the
actual email chain. It's some sort of a transcription.
THE WITNESS: It's what our Board -- my
investigator handed me. That's all I can tell you.
MR. NAYLOR: Okay.
MR. KANE: While we're on this subject, do you
intend to put on any evidence as to the truth or falsity
of this comment? Because one of the defenses that
Mr. Erickson raised is, it is true.
Q. (BY MR. NAYLOR) Do you have any personal
knowledge about the reputation of Mr. Wellington?
A. I do not.
MR. KANE: Do you have any follow up?
MR. NAYLOR: Nothing for Mr. Simila.
(The witness excused.)
MR. KANE: Okay. Then you are up.

M & M Court Reporting Service
(12) "!jlll!.es 415 - 418
(208)345-9611(ph) (800)234-9611 (208)-345-8800(fax~ESPONSE TO RESPONSE 6 o b~

1035

IDAHO COUNTY DISTRICT COURT
FILED
A
-u 1 O'CLOCK _ -n
_
.M.

ATL0

MICHAEL J. KANE
MICHAEL KANE & ASSOCIATES, PLLC
4355 West Emerald Street, Suite 190
Post Office Box 2865
Boise, Idaho 83701-2865
Telephone: (208) 342-4545
Facsimile: (208) 342-2323
Idaho State Bar No. 2652

,,,_

NOV 15 2017
KATHY M. ACKERMAN
~

F D~

A,v'.

Ct : OU~~
A
DEruTY

ATTORNEYS FOR IDAHO BOARD OF PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS

IN THIS DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

CHAD R. ERICKSON,

)
)
Respondent/Appellant,
)
)
vs.
)
THE IDAHO BOARD OF LICENSURE OF )
PROFESSIONAL ENGINEERS AND
)
PROFESSIONAL LAND SURVEYORS and )
)
KEITH SIMILA, in his capacity as
)
Executive Director of the Idaho Board of
Li censure of Professional Engineers and
)
Professional Land Surveyors,
)
)
Complainants/Respondents.
)

Case No. CV 2016-45061
ORDER AMENDING
THE CLERK'S RECORD

----------------)

This matter having come before the Court on Complainants/Respondents' Request for

Addition to Clerk 's Record on November· 6, 2017, Respondent/Appellant CHAD R. ERICKSON,
appearing in person prose, Michael J. Kane appearing telephonically for Complainants/Respondents,
and argument having be heard,

ORDER AMENDING THE CLERK'S RECORD - P. I

1036

IT IS HEREBY ORDERED that the Clerk' s Record by amended to include all hearing
exhibits from the June 20, 21 and 22, 2016, Board hearing, as originally lodged with the Hearing
Transcript, and enumerated pursuant to the attached list of exhibits.
.,fr"\
DATED this ___
_ day ofNovember, 2017.

ls

~

----

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the I~ day of November, 2017, I caused to be served a
true and correct copy of the foregoing document by the method indicated below and addressed to
the following :
_i_ U.S.Mail

Chad Erickson
2165 Woodland Road
Kamiah, ID 83536
[Email: ericksonlandsurvevs(lv,gmail.com ]

Email

--A-

Michael J. Kane
U.S. Mail
Michael Kane & Associates, PLLC
4355 West Emerald Street, Suite 190
Facsimile
Boise, ID 83706
[Facsimile: (208) 342-2323]
Email
[Emails: mkane@ktlaw.net; tpresler(a),kAAwR1et]
I 1 rv1. ACKER JlAN c·,

CL~

ORDER AMENDING THE CLERK' S RECORD - P. 2
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Exhibit#

Exhibits for Erickson Hearing
Charge
File Name
1.1
1.2
1.3
1.4
1.5

Date

Executive Director Complaint
Record of Survey S-2958
Survey Report by Erickson
Request for Inquiry by Badertscher
Request for Inquiry by Walker

October 28, 2015
July 27, 2010
July 27, 2010
February 1, 2011
March 31, 2015

Author
Deposition
Simila
Erickson
Erickson
Badertscher
Walker

Count 1
3.1 Request for any and all information
3.2
3.3
3.4
3.5
3.6
3.7

5a.1

5.1 GHD parcel Welllington - CE
5.2 GHD parcel Welllington - Erickson
5.3 Tax parcel #224
Recorded Survey Report Erickson #473277

9b.1
9b.2
9b.3
9c.1
9c.lplat
9c.2
9c.2plat
9c.3
9c.3plat
9c.4
9c.S
9c.6
9c.7
9c.8

11.1
13.1
13.2
13.3
14.1
14.2
14.3
17a.1
17a.2
17c.1
17d.1

August 12, 2015 Naylor

Survey Report to Walker (bullet report)
Erickson Response Index
Carl Edwards Survey Clearwater Subdivision
Carl Edwards Survey S-42
Carl Edwards Survey S-233
Carl Edwards Survey S-1177

Count 2
Grangeville Hwy Dist Deed from Hurley
ITD Material Source Lease and Exhibit
Hurley to Walker Deed
David Thompson GLO survey notes
David Thompson GLO survey plat
Shannon 1898 GLO survey notes
Shannon 1898 GLO survey plat
BLM survey range line notes 1987
BLM survey range line plat 1987
BLM Range Line exhibit
Original GLO Stone SW corner Sec 24 Photo 1
Original GLO Stone SW corner Sec 24 Photo 2
Carl Edward Survey Notes found stone 1977
GLO Examination of Shannon Surveys

December 29, 2011
September 7, 2015
February 6, 1978
March 1, 1979
April 22, 1982
July 19, 1996

Erickson
Erickson
Edwards
Edwards
Edwards
Edwards

May 1, 2013
May 1, 2013
September 22, 2015
July 27, 2010

Wellington
Wellington
ID County
Erickson

January 6, 1967
November 20, 1974
July 22, 1983
November 15, 1873
January 1, 1874
February 2, 1898
February 2, 1898
October 15, 1987
October 15, 1987
August 25, 2015
April 7, 2015
April 7, 2015
March 24, 1898

Hurley
ITD
Hurley
Thompson
Thompson
Shannon
Shannon
Ross
Ross
BLM - Dress
Elle
Elle
Edwards
Ball

Count 3
BLM Manual incorporated by reference?
BLM Circular on Restoration of Lost and Obliterated Corners incorporated by reference?
July 19, 1996 Edwards
Corner Record Carl Edwards SW Sec 24
Hunter Edwards ROS Sec 25
H Edwards
Hunter Edwards ROS#2 Sec 24
H Edwards
W qtr Sec 25 Shannon stone
H Edwards
BPR Road Plan
May 14, 1920 BPR
ITD Road Plan
Condemnation Deed
February 21, 1921 GHD
Corner Record Erickson SW Sec 24
Erickson
Corner Record Erickson W qtr Sec 24
Erickson
Survey Report American Surveyor Recorded
February 13, 2015 Erickson
Email to Naylor from Erickson uncertainty
June 3, 2015 Erickson

1038

7428

17d.2
17e.l

Email to Naylor from Erickson bogus monument
Report to Naylor Regarding uncertaining
19.1 Carl Edwards CP&F S qtr Sec 24
19.2 Erickson CP&F S qtr Sec 24
20.1 County Surveyor Spedden Notes
20.2 County Surveyor Sped den Exhibit
21.1 Ellen Hoiland Oath
21.2 1940's aerial photo
21.3 Fence exhibit N line Sec 25
21.4 H Edwards School Deed Exhibit
22.1 Carl Edwards CP&F W qtr Sec 24.
22.2 Erickson CP&F W qtr Sec 24

24c.1
24c.2
24c.3

Count 4
BLM FOIA French Declaration
BLM FOIA Wellman Declaration
BLM FOIA Erickson Survey Report

26d.1
26d.2
26e.1
26f.1
26g.1

Count 5
The American Surveyor Erickson
US Observer - redacted
Erickson comment regarding Wellington
Erickson quote to surveyors disparaging engrs
Email Erickson to Naylor shakedown

27
28
29
30
31
32

Erickson
Erickson
Erickson
Erickson
Erickson
Erickson

33
34
35
36
37
38
39
40
41
42
43

Erickson Depo 7
Erickson Depo 8
Erickson Depo 9
Erickson Depo 10
Erickson Depo 11 (Ex 17c.1) Survey Report 2-13-15
Erickson Depo 12
Erickson Depo 13 (Ex 26d.1)
Erickson Depo 14
Erickson Depo 15 Photo
Erickson Depo 16 Field Notes
Erickson Depo 17 (Ex 17d.2)

44
45
46

Lucas Declaration 1-20-16
Order Extending Time May 2011
Jeffery N. Lucas Declaration 12-0_7-15

47
48

Lucas Declaration BLM Interpretation
Spedden Surveys 94 95 96 Notes of Record

49
50
51
52

Sped den Surveys Compilation
SW24 2098 original stone
SW24 2098 viewN
Deed Bk40-page 8

Depo 1
Depo 2
Depo 3 (5.3 Tax Parcel #224)
Depo 4 (Ex 1.2 Record of Survey)
Depo 5
Depo 6
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July 17, 2015 Erickson
July 17, 2015 Erickson
Edwards
Erickson
Spedden
Wellington
Elle
unknown
H Edwards
May 27, 2016 H Edwards
Edwards
Erickson

June 22, 2014 Erickson

Exhibit 53

June 3, 2016, letter from Naylor to Erickson with enclosures

Exhibit 54

Handwritten Drawing/ Diagram (muti-colored)

Exhibit 55

Marked Up (red notations) of Drawing S-2958

Exhibit 56

News Buletin No. 18, July 1992 (1 page only)

Exhibit A

Not Admitted - returned to/ retained by Erickson

Exhibit B

Not Admitted - returned to/ retained by Erickson

Exhibit C

Not Admitted - returned to/ retained by Erickson

Exhibit D

Not Admitted - returned to/ retained by Erickson

Exhibit E

Not Admitted - returned to/ retained by Erickson

Exhibit F

Not Admitted - returned to/ retained by Erickson

Exhibit G

Not Admitted - returned to/ retained by Erickson

Exhibit H

Not Admitted - returned to/ retained by Erickson

Exhibit I

Not Admitted - returned to/ retained by Erickson

Exhibit J

Not Admitted - returned to/ retained by Erickson

Exhibit K

Not Admitted - returned to/ retained by Erickson

Exhibit L

Not Admitted - returned to

Exhibit M

Not Admitted - returned to/ retained by Erickson

Exhibit N

Not Admitted - returned to/ retained by Erickson

Exhibit 0

Photograph

Exhibit P

Photograph

Exhibit Q

Idaho Code§ 18-4803

Exhibit R

Case Law- Yellowstone Basin Properties v. Burgess, 843 P.2d 341

I retained by Erickson
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NOV 1·1 2m?
Chad R. Erickson L-7157
2165 Woodland Road
Kamiah, Idaho 83536
Telephone No. (208) 935-2376,
(928) 575-5710 (cell)
ericksonlandsurveys@gmail.com
Pro Se

BEFORE THE IDAHO SUPREME COURT,
FILED IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.
Chad R. Erickson
Respondent/Appellant, "Erickson"
VS.

Complainant/ Respondent, "Board"
THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professional Engineers and Professional Land
Surveyors.

SUPREME COURT No. 45205
Idaho Co. Case No. CV-16-45061
Board Docket No. FY 11.11
AFFIDAVIT CONCERNING
ERICKSON EXHIBITS A - N

TO: THE ABOVE-NAMED COMPLAINANT/RESPONDENT (Board), THEIR
ATTORNEY MICHAEL J. KANE, AND THE CLERK OF THE
ABOVE-ENTITLED COURTS;
This AFFIDAVIT CONCERNING ERICKSON EXHIBITS A - N, submitted at the Board's
hearing on June 20th, 2016, is in answer to the Board's November 13, 2017 proposed Order
Amending the Clerk's Record, and is submitted by Respondent/Appellant (Erickson) to the Idaho
Supreme Court, lodged at the District Court of the Second Judicial District of the State of Idaho, in
and for the County of Idaho (Court) pursuant to I.R.C.P. Rule 12.
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AFFIDAVIT CONCERNING ERICKSON EXHIBITS A - N
1 of 11

ISSUE A. What is the status of Exhibits" A" - "N" now?
The record of Erickson's Exhibits "A" - "N" is contained in pages 2, 9-16, 29-32, 79 161,433 and
452 of the Transcript of the Board's Hearing [pages 3, 4, 7, 8, 66, 67, 161, and 179 of the Clerk's
Transcript]. Pages 30-32, 79, 161,433 and 352 are attached as Attachment" A". (Note: The
Erickson Exhibits discussed at Board Transcript pages 165-167 are Exhibits "O"-"R", not the
subject Exhibits "A"-"N".)

Under penalty of perjury, the undersigned Chad Erickson testifies and certifies that the
accompanying Exhibits "A" - "N" have remained in his possession since they were delivered to
him during the Board Hearing of June 20th - 22nd, 2016, have not been materially altered and are
now being returned. Attachment Bis an index of Exhibits "A" - "N". A summary of the
background and history of Exhibits "A" - "N" is as follows:

On the Morning of June 20th, 2016 at the Board's Hearing in Boise, Erickson's Exhibits "A" - "N"
were submitted by Erickson, discussed by the Board, filed and numbered by the Clerk. These were
returned to Erickson at the instruction of Mr. Kane. All of these actions appear in the Transcript
and can be read in ATTACHMENT "A", except for the return, which happened off the record as
the parties were preparing to depart the hearing at the end of the first day (June 20th). Off the
record, Mr. Kane instructed the clerk to give Exhibits A-N to Mr. Erickson. The Board Members
were also instructed to return their copies to Mr. Erickson. Being naive, trusting the Board to look
out for his welfare, and thinking that this must be normal procedure, Mr. Erickson took custody of
the original and five copies of Exhibits A-N. Mr. Erickson should have refused, but not knowing
better, he accepted Exhibits "A"-"N".

Besides lacking the authority to make such directives, further study reveals that Mr. Kane's action
was highly irregular: Duhaime's Law Dictionary - "Exhibit": "... .Except with special permission
of the court,filed exhibits are locked-up in court custody until the trial is over."
http://www.duhaime.org/Legal Dictionary /E/Exhibit.aspx.

This is consistent with I.R.C.P. 2.10: "Any party ... may apply to the trial court for an order
permitting return to the party of exhibits offered or admitted in evidence .... The application must be
filed after the expiration of the time for appeal ... "
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AFFIDAVIT CONCERNING ERICKSON EXHIBITS A· N
2 of 11

ISSUE B. Were Exhibits" A" - "N" admitted as evidence?
Apparently, from Page 433/Line 13-16 of the Board's Transcript (see ATTACHMENT "A"), Mr.
Kane believes that evidence not admitted is evidence not offered. Further, that only admitted
evidence can be part of the record. This misunderstanding has recurred every time the subjects of
exhibits or Clerk's Record has been discussed in this appeal.

The prejudicial and erroneous manner in which the Exhibits are discussed on page 433 is a further
example of the bias of the Board. The Clerk stated on page 452 that the subject exhibits were
"retumed... to Erickson". However, Mr. Kane, at page 433/line 23, implies that Erickson grabbed
the exhibits and ran off with them. Remember that Mr. Kane is the Counsel for the adjudication,
and in most instances was the de facto Hearing Officer, but his misconstruing of his own
questionable actions more reflect the habits of a prosecutor than an adjudicator.

Mr. Kane is correct that "offered evidence" is the same as "admitted evidence" in the sense that in
Administrative Hearings, evidence that is offered is usually admitted. See IDAPA 04.11.01 .600:

"Evidence should be taken by the agency to assist the parties development of the record, not
excluded to frustrate that development ... " (2015) and IDAPA 04.11.01.606: " .. .Exhibits to which
no objection is made are automatically admitted into evidence without motion of the sponsoring
party ... " Other than for lateness, which was reserved and not acted upon (Page 12, Line 1), no
objection to Exhibits "A" - "N" appears in the transcript.

http://www.benchmarkinstitute.org/t_by_t/exhibits/introducing.htm: 2nd page/3rd paragraph: "In

most administrative hearings, lack offoundation will not keep an exhibit out of evidence, but will
go to the weight of the evidence ... "; Last page/Last paragraph: "In almost all instances, judges in
administrative hearings will admit the evidence ... "

ISSUE C:

Should Exhibits "A" - "N" be included in the Clerk's record?

First, as a necessary element of the right to appeal, I.A.R. Rule 31 requires that all offered exhibits
recordings and documents must be included in the Agency and Clerk's Records. I.A.R. 3l(a)
reads: "Lodging with Supreme Court. The clerk of the district court or administrative agency shall

lodge all of the following exhibits, recordings and documents with the Supreme Court: (1) Copies
of all requested documents, charts and pictures offered or admitted as exhibits in a ... hearing in a
civil case ... (2) All records and transcripts filed with the district court or administrative agency."
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AFFIDAVIT CONCERNING ERICKSON EXHIBITS A - N
3 of 11

Second, by the de fault set forth in IDAPA 04.11.01.606, Exhibits "A" - "N" have been admitted
as evidence in the Board's Hearing of June 20-22, 2017, and must therefore be lodged with the
Supreme Court as admitted evidence.

ISSUED: Oral Argument:
These issues will be part of Erickson's Oral Argument to be presented before the Honorable
Fitzmurice on November 27, 2017 at 9:00 A.M.

SUMMARY:
Exhibits "A" - "N" are returned herewith. Lacking an objection in the record, and in the spirit of
developing the record, Exhibits "A" - "N" were admitted as evidence by default when the Board's
Hearing of June 20th - 22nd, 2016 ended without an objection to them, or a mling upon them. See
IDAPA 04.11.01.606: ".. .Exhibits identified at hearing are subject to appropriate and timely
objection before the close of the proceedings. Exhibits to which no objection is made are
automatically admitted into evidence without motion of the sponsoring party ... "

STATUTE, RULE, PRECEDENT & TREATISE:
Duhaime's Law Dictionary - "Exhibit": "... .Except with special permission of the court,filed
exhibits are locked-up in court custody until the trial is over." http://www.duhaime.org/Legal
Dictionary /E/Exhibit.aspx
I.R.C.P. 2.10: "Any party ... may apply to the trial court for an order permitting return to the party
of exhibits offered or admitted in evidence .... The application must be filed after the expiration of
the time for appeal ... "
I.A.R. Rule 31
IDAPA 04.11.01.600
IDAPA 04.11.01.606
Benchmark Institutes's training on submittal of exhibits. http://www.benchmarkinstitute
.org/t_by_t/exhibits/introducing.htm
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INDEX OF ATTACHMENTS

Attachment A is six pages from the Board's Hearing of June 20th-22 that give reference to Exhibits
"A"- "N".

Attachment Bis an Index to Erickson Exhibits "A" - "N".

State of Idaho

)

ss.)
County of Idaho)

Chad R. Erickson, being sworn, deposes and says under penalty of perjury:
That the party is the appellant in the above-entitled appeal and that all statements in this notice of
appeal are true and correct to the best of his or her knowledge and belief

Signature of Appellant

Subscribed and Sworn to before me this 17th, day of November, 2017.

NOTARY PUBLIC
Residing in Woodland, Idaho
My Commission Expires May 25th, 2023.
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CERTIFICATE OF SERVICE
The undersigned, a resident of Idaho County in the State of Idaho, hereby certifies that on
the 17th day of November, 2017, he caused a true and correct copy of the foregoing document to
be served upon the following as indicated:

Original:
Idaho CountyDistrict Court
320 W. Main
Grangeville, ID 83530
Facsimile :208-983-2376

US Mail
Facsimile
__x_ Hand Delivery
Email

Michael J. Kane
Michael Kane & Associates, PLLC
1087 W. River Street, Ste. 100
P.O. Box 2865
Boise, ID 83701-2865

~ US Mail
Facsimile
_ _ Hand Delivery
_K_ Email: mkane@ktlaw.net

Mr. Keith Simila, P.E.
Executive Director
_!._ US Mail
Facsimile
Idaho Board of Licensure of Professional
Engineers and Professional Land Surveyo[§__ Hand Delivery
1510 E. Watertower Street, Suite 110
_x_ Email: keith.simila@ipels.idaho.gov
Meridian, ID 83642

Chad R. Erickson
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In the Matter of
Chad Erickson, P.L.S.

!ATTACHM ENT "A"I

Hearing - Vol. I
June 20, 201 6

tYellow Highlights Added!

Page 30

them, as you were told to do a week ago. And we will
give him the opportunity to review them before they are
3 determined to give the evidence on.
4
I'm not saying they will be admitted, but you
5 can certainly attempt to admit them.
6
MR. MURGEL: That takes care of the three
7 motions.
8
One thing that we would like, Mr. Erickson,
9 when you are speaking, would you please speak up a
10 little bit, and speak more clearly. We're having a
11 little difficulty hearing everything you are saying on
12 this end.
13
MR. ERICKSON: All right.
14
MR. KANE: Those are the rulings. I think
15 we're ready to start the proceedings.
16
Now, do you have an opening statement,
17 Mr. Erickson?
18
MR. ERICKSON: Yes. Do you want the exhibits
19 now, first?
20
MR. KANE: Give them to Mr. Naylor. We will
21 want copies of them, yes .
22
While you are doing that, I'm going to make a
23 record. I borrowed Mr. Naylor's affidavit of board
24 prejudice, and I'm returning it to him.
25
MR. NAYLOR: Actually, I already have one.

Page 32

look at a number of complaints, and number of findings,
and that's as far as they go into the evidence. The
3 result is, the only place the evidence will ever be
4 heard is in this room. It's not fair, but that's the
s way it is. Nevertheless, the charges are shallow. They
6 have no substance.
7
THE REPORTER: I'm sorry?
8
MR. BEN}..TJ:ON: You need to speak up, sir; loud,
9 and clear, and slowly.
10
MR. ERICKSON: Is there anything you need?
11
THE REPORTER: I got it.
12
MR. ERICKSON: Okay.
13
That the charges are shallow, and very little
14 substance. That's all I have to say.
15
MR. MURGEL: Okay. So I guess we'll be moving
16 to Mr. Naylor for the start of his case.
17
MR. ERICKSON: I do -- Mr. Naylor has an
18 opening statement that he is giving?
19
MR. MURGEL: He indicated his opening
2 o statement was the pretrial -21
MR. NAYLOR: The pre-hearing brief.
22
MR. MURGEL: Yes, the pre-hearing brief that
23 he had filed, which -24
MR. ERICKSON: What was the date on that?
25
MR. MURGEL: --you were sent a copy.

1

1

2

2

Page 31

This may have been an extra one.
MR. ERICKSON: l need instruction on how the
3 Board would like the exhibits submitted.
4
MR. KANE: For now, I would like you to just
5 give them to him, let him review them. And he'll give
6 them back. And then they will have to be marked as
7 exhibits.
8
MR. NAYLOR: Why don't I, out of courtesy for
9 the Board, and the time, during the next break, I'll
10 review those.
11
MR. KANE: That would be fine.
12
MR. MURGEL: That will be fine.
13
Mr. Erickson, do you have your opening
14 statement?
15
MR. ERICKSON: It's been quite a number of
16 complaints in the -- excuse me -- paragraphs in the
17 complaint against me in October of 28, 2015. The number
18 of complaints is quite staggering. And it's been quite
19 a chore for not only myself, but for Mr. Naylor to
20 handle.
21
We will show that they are shallow, have very
22 little ground. And it brings up the speculation, that
23 they are not as evidence -- or as charges against me,
24 but as wallpaper for the district court when it's
25 appealed. It's common practice in district courts to

Page 33

1

1

2

2

... .: . - --~

MR. NAYLOR: June 8th.
MR. ERICKSON: June 8th.
MR. NAYLOR: And l don't have anything to add

3

4

to that pre-hearing brief, as far as an opening

s statement, Mr. Chairman.
6

7
8
9

10
11

12
13
14
15
16
17
18
19

20
21

22
23
24

25

We'd call our first witness at this time.
MR. KANE: Would you swear the witness,
please?
MR. NAYLOR: We'd call John Elle.
MR. KANE: Thank you.
JOHN ELLE,
first duly sworn to tell the truth relating to said
cause, testified as follows:
MR. ERICKSON: And I object to this witness.
MR. KANE: What's the ground for your
objection?
MR. ERICKSON: He is a member of the agency
head. And as a member of the agency head, he
cannot -- the agency head cannot be both judge and the
witness at a trial.
MR. MURGEL: According to the regulations, he
has recused himself from the Board, being a witness. So
he has been no part of any of our discussions relative
to motions, or anything of that sort. So he is not both
judge, and on both sides of the fence, if you will.

M & M Court Reporting Service
(208)345-961l(ph) (800)234-9611 (208)-345-SSOO(fax)
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1
2

3
4

5
6
7
8

9
1. 0
1.1.

1.2
1.3
1.4

1.5
1.6
1. 7
1.8

1.9
20
21.
22

23
24
25

Page 80

recovered that was set by Thompson is here (indicating),
at the corners -- the south corner of Section 23 and 24.
The notes clearly called in, and this plat
clearly calls for the closing corner to intersect the
east-west line between Section 23 and 26. The plat
gives the offset of 4.1 chains. Tells you the bearing.
And the notes indicate the same thing. They said, I
intersect the line 4.1 chains, you know, whatever the
bearing is from the corner that was set for 23 and 24.
Q. Now, this Exhibit 9c.2, the plat.
A. Right.
Q. And was this a document referenced by
Mr. Erickson in his record of survey, that you are aware
of?
A. I believe it was.
MR. KANE: How much do you have on the
standard of care issue? We're already at 12:30. I've
been kind of waiting for that magic moment for
suggestion, but you don't seem to be getting there.
MR. NAYLOR: No, this is kind of extensive.
If this is a place to take a break, that would be fme.
MR. ERICKSON: !fit might help, I will
concede that my supposition in this matter was in error.
THE WITNESS : Excuse me. I didn't hear that.
MR. ERICKSON: That my supposition was in

1.
2
3

4
5
6
7
8

9
1.0
1.1.
1.2
1.3
1.4
1.5
1.6
1.7
1.8

1.9
20
21.
22

23
24
25

Q. Are you saying, that's speculative?
A. I think it is speculative.
Q. And would that be something that a land
surveyor in the state ofidaho would speculate in
establishing facts upon which they are relying for their
survey report?
A. I don't think that would be wise.
Q. What other error in this report?
A. And so in item 3, Mr. Erickson talks about the
length of the stone, and that it's lying loose on the
ground. At the bottom of that item, it says, "a stone
found loose on the ground is not very reliable." Yet on
page 7 of this same exhibit -- I'm sorry. It's not page
7. Where is it? Just a minute. Yes, page 7.
At the top, Mr. Erickson says, he found the
north 1/4 comer stone set by Surveyor Shannon, lying
loose on its side. And he says, this is the nearest and
best available evidence confirmed.
So in one paragraph, he says, a stone that's
lying loose is not very reliable. And then in the next
paragraph on another corner in this section, he says
that a stone that's lying loose is reliable.
Q. Any other errors?
A. I'm going back to page 2 now. I don't believe
that the original notes have any wording that would

Page 79
1

~

error.

1.

MR. KANE : Well, let me suggest you think
3
about what you are going to say, when you have the
opportunity to cross-examine, and present your own case.
4
MR. ERICKSON: Sure. But ifhe has a lot of
5
6
time to spend on that, we can save some time.
7
MR. KANE: Consult with Counsel.
8
MR. NAYLOR: I think at this point, we can
9
stop and take -1.0
MR. MUR.GEL: We're going to take a recess for
~for an hour. We'll start again at l :30.
MR. NAYLOR: Okay. Off the record.
MR. KANE: Off the record.
(A lunch recess was had.)
1.5
(Exhibits A through N marked.)
MR. NAYLOR: Back on the record.
16
Q. (BY MR. NAYLOR) All right. Mr. Elle, then
1. 7
looking still at Exhibit 5a. l, what other errors did you
1.8
find in the survey report, dated July 27th, 201 O?
1.9
20
A. Well, there are errors, and then there are
21. suppositions that aren't backed up by any facts, and
22
there are misstatements. If we go on to item 1, at the
top of page 2 on this exhibit, this idea that someone
23
24
altered Shannon's field notes. I mean, that could be,
or could not be, who knows.
25
2

Page 81

2

3
4
5
6
7
8

9
1.0
11.
1.2
1.3
1.4
1.5
1.6
1. 7
1.8
1.9
20
21
22
23
24

25

indicate the stone was marked as closing on a
north-south line. I think that statement in item 4 is
not true.
Q. And what do you mean?
A. In the middle of that item 4, it says,
"However, the original wording, under the annotation,
shows that Mr. Shannon was at first marking the stone as
though it were for a closing corner upon the north-south
line."
I don't believe that the information in those
notes indicates that he was closing on a north-south
line.
Q. And that's based upon your reading of
Shannon's notes?
A. Yes.
Q. Okay. Any other errors?
A. In the second paragraph in that item 4, at the
bottom of page 2, it says, Edwards found a stone
measuring 14.5 by 10 by 7.5 approximately 4.10 chains
north of the 1873 southwest comer of Section 24. I
don't believe that statement to be true.
There is no -- as far as I know, when you read
the county survey notes from 1909, it does not say that,
there are two stones out there, and one is 4.10 chains
north of the other.

M & M Court Reporting Service
(208)345-961l(ph) (800)234-9611 (208)-345-SS00(fax)
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Page 433

And in this particular case, all the evidence
1
shows that the Carl Edwards' stone was the Shannon
2
stone, which then puts everything else into perspective.
3
And as you can see from Exhibit 54, the GLO survey, and
4
the Shannon, Thompson survey, those lines, and the
s
stones that were ultimately found, they support Carl
6
Edwards' position, and they reject the methodology and
7
findings of Mr. Erickson.
8
Now, whether the Hunter Edwards' stone could
9
o
have, should have, would have been found by
Mr. Erickson, is just a very minor point in this, to
j1
demonstrate that he didn't do a full and complete job.
ll..2
But whether that Hunter Edwards' stone could have been ll..3
found by Mr. Erickson may very well be speculation. So 14
that is just a factor to consider.
s
6
But the standard of care that Mr. Elle has
p
testified to, extensively demonstrates that the evidence
8
that Mr. Erickson was relying on was incomplete, his
9
methodology was not accurate. He did not, for example,
20
take the opportunity to interview the Hoilands,
Ms. Hoiland, to make those determination.
He didn't have the Idaho Department of
Transportation deeds on the Grangeville Highway
District. He didn't use the Grangeville Highway
District deed, the condemnation deed. He did have that

!:

persons out there in the community should not continue
to have a license as demonstrated by the evidence. And
for the protection of the surveying profession, he
. should have his license revoked.
Thankvou.
~R. KANE: All right. I think this will then
complete the hearing. We need to make a record to where
all these exhibits are going to go. We have, I think,
finally, good electronic versions of almost everything,
except for these two, which is 55 and 54.
MR. OBERMAYER: And the ones that
Mr. Erickson, himself -MR. KANE: That's right. Now, that brings up
a good point. Mr. Erickson had some exhibits admitted,
but he brought others that were not admitted. So they
were not even offered. So we have to be careful which
were admitted, and which weren't. And I think the ones
beginning with O -THE REPORTER: I do not have copies of
Mr. Erickson's exhibits that were not admitted. He has
those copies. I have only have Exhibits O through R.
MR. KANE: Yes. We just made a record that
Mr. Erickson did not leave the non-admitted exhibits
with the court reporter. So that takes care of that
problem.

~:
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1
2
3
4
5
6

7
8
9

10
11

12
13

14
15

16
11

18

19

20
21

22
23

24
25

1920 road plan, but he didn't utilize that, or rely upon
that for purposes of his analysis.
So the express language in the 1897 GLO notes
makes it very clear that what Chad Erickson was relying
on was faulty, his methodology lacked, and his standard
of care fell below the standard established for the
state ofldaho for land surveyors in the state ofldaho.
For all of those reasons, as you methodically
go through the complaint, I would urge you to find a
violation as set forth in there.
And for the record, we have withdrawn the
statement on 26, paragraph 26(g), withdrawn that as
consideration for evidence of a violation. And withdrew
with regard to paragraph 8, the two identified comers;
the northwest comer of Government Lot 1, and southwest
comer of Government Lot 1.
MR. BENNION: What was that last one,
paragraph -MR. NAYLOR: Paragraph 8(a), the two
Government Lot 1 comers.
With that, I would ask the Board to find a
violation, and to impose a discipline of a revocation of
his license, and any civil fine that the Board deems
appropriate. That this is a surveyor who does not, both
by his methodology, his method of interaction with

1

2
3

4
5
6

7
8
9

10
11

12
13

14
15

16

Does the Board want a transcript, or do they
think they've got enough information in front of them at
this time, they don't need to order up a transcript?
MR. BENNION: A transcript of the whole -- the
whole hearing?
MR. KANE: I'm going to make it easy. I'm
going to have to write-up proposed plans for the Board.
I think I'm going to need something.
MR. WAGNER: What I'm going to sit here
thinking, Mr. Kane, I don't need to write that down.
There will be a transcript.
MR. KANE: Can we order up the transcript for
the Board?
MR. MURGEL: So order a transcript then.
MR. KANE: In minuscript form, electronic.
(The proceedings concluded at 11 :31 a.m.)

11

18

19

20
21

22
23

24
25
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Exhibit 53

June 3, 2016, letter from Naylor to Erickson with enclosures

Exhibit 54

Handwritten Drawing/ Diagram (muti-colored)

Exhibit 55

Marked Up (red notations) of Drawing S-2958

Exh ibit 56

News Buletin No. 18, July 1992 (1 page only)

Exh ibit A

Not Admitted- returned to/ retained by Erickson

Exhibit B

Not Admitted - returned to/ retained by Erickson

Exhibit C

Not Admitted- returned to/ retained by Erickson

Exhibit D

Not Admitted - returned to/ retained by Erickson

Exhibit E

Not Admitted - returned to/ retained by Erickson

Exhibit F

Not Admitted - returned to/ retained by Erickson

Exhibit G

Not Admitted - returned to/ retained by Erickson

Exhibit H

Not Admitted - returned to/ retained by Erickson

Exhibit I

Not Admitted - returned to/ retained by Erickson

Exhibit J

Not Admitted - returned to/ retained by Erickson

Exhibit K

Not Admitted - returned to/ retained by Erickson

Exhibit L

Not Admitted - returned to/ retained by Erickson

Exhibit M

Not Adm itted - returned to/ retained by Erickson

Exhibit N

Not Admitted - returned to/ retained by Erickson

Exhibit 0

Photograph

Exhibit P

Photograph

Exhibit Q

Idaho Code § 18-4803

Exhibit R

Case Law - Yellowstone Basin Properties v. Burgess, 843 P.2d 341
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ATTACHMENT "B"

INDEX OF ERICKSON'S EXHIBITS "A" - "N"
EXHIBIT "A"

Board's Order of November 24, 2014 extending the Badertscher's complaint.

EXHIBIT "B"

Letter to Senator Dan Johnson of 12-13-2014 opposing the Board's legislative
ambitions.

EXHIBIT "C"

Isometric Photo of the Stony Point School House location, Spring of 2010, showing
the ridge called for at 6.00 Chains in the 1897 U.S. G.LO. Field Notes.

EXHIBIT "D"

Example of escalating bureaucracy contained in Board's proposed legislation, later
removed.

EXHIBIT "E"

Discovery request, dated May 24, 2015, for a copy of the Investigative Report
performed by John Russell.

EXHIBIT "F"

Discovery request, dated July 9, 2015, for copies of correspondence.

EXHIBIT "G"

Letter of endorsement of Erickson's opposition to the Board's "redefinition of
surveying".

EXHIBIT "H"

Board's Newsletter of April 2014 determining that "any" Comer Record means "all"
Comer Records.

EXHIBIT "I"

U.S. B.L.M. Field Notes of 2005 as an example of BLM rejection of a stone as the
original stone, even though it was properly marked. Edwards also rejected this
stone. This stone is 10 miles north of the subject stone, at the SW corner of Sec. 24.

EXHIBIT "J"

A Nov. 2013 magazine article authored by Mr. Erickson discussed the errors of the
1800's GLO surveys and faulty retracement techniques of the 1900's BLM surveys.

EXHIBIT "K"

Nov. 19th, 2014 series of e-mails between the Board and I.S.P.L.S. (society)
condemning Erickson's articles and plotting revenge. Between instigator, author
and recipients, five Board officers were involved; both adjudicators and prosecutors.

EXHIBIT "L"

Enlargement of a portion of a 1946 drum-scanned aerial photograph, showing the
Stony Point School and 6 positions for the SW comer of Sec. 24 utilized since 1873.

EXHIBIT "M"

2005 BLM map of T33N, R3E showing illogical statement of the BLM surveyor.

EXHIBIT "N"

2005 BLM Field Notes and 7-11-2008 letter containing inconsistent, and sometime
illogical, statements and findings.
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.

ENGINEERS AND PROFESSIONAL LAND SURVEYORS

)
) Docket No.:
)

. INTHEMAITEROF .
CHAD ERlCKSON, P.L.S.
L-7157

FY 11.11

) ORDER
)
)
)

Respondent.

------------~---)
The complaint by Diane Badertscher pertaining to Chad Erickson, came before the Idaho Board of Liceiisure of Professional Engineers . and Professional· Land · Survey01~ · (hereinafter .
.

.

.

tb .the . allegations

"Board") . in the form of a preliminary investigation pertaining

..

of various

violations of the Board's Rules for Professional Responsibility:

.· Upon preliminary inquiry, it was detemlined thecomplaint contains multi.pie allegations ·
involving complex issues.
Idaho Code§ 54~1220(2) states in its entirety:

.·

All charges, .unless dismissed -by . the board ·as unfounded or trivial, · or tml.e ss
settled infoi:mally, shall be heard by the board :within six ( 6) moriths after the date
they were received at the board office unless such time is extended by'the board
for justifiable cause.
.
Based upon the fact that the issues

Ill this matter are complex and pertain to matters that
.

.

.

.

.

.

.

. required further investigation and in . order to .explore possible alt~mative dispute resolutio11 as ·
.

encouraged in the · Idaho Rules of Administrative Procedure . of the Office of the -Attorney .·

Exh.No.
Date

A

Name

ORDER.:. I

M & M Court Reporting
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· General, it is justifiable

to extend the time for ~vestigatiori and final hearing. in this.iuatter.lllltil

June 15, 2015.
THEREFORE, IT IS HEREBY ORJ)ERED that the Board finds that an extension ~f thne
to June 15, 2015.

IT IS FURTHER ORDERED that U:po~ ;ompletion of the investigation, the Board

will _.

detenn_ine whether or not the allegations brought in the complaint filed against Respondei1t ar~ .

.:

.

.

.

.

.

.

-.· unfounded or tnvial. If the_y are not found to be unfounded or trivial, the Board will set a hearfug
on the matter.

_ _

_ _

DATED tlli~1/~ay ofNovember,.2014.

IDAHO BOARD OF LICENSURE OF •_
PROFESSIONAL ENGINEERS AND . .
_PROFESSIONAL LAND SURVEYORS

___ _

G~~G~~~ >·
Chairman

ORDER-2

. ~~~~==-~-='
~S~•~~--:,~,=~~~~-~•----~-=~~=~=~:::~=~=~~===-~:~-;~'.-~~~:_~:,~:'=~e~,::'~'.:'.' .:~·:.'.~ '··: ,,::: '~-:. ·'·.-~•-:.\. -- ~
--- -----··1053
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. .

.

. . ..

- ----~:i:.2~----'~-~~
<~~-.\~·'~--~~--.;.;;..-------

.
..

! ,..::.,I

CERTIFICATE OF SERVICE/ ': '

wf'

,

,,,

I .·.

I HEREBY CERTIFY that on the 25th day of November, I caused to be served, by the
method(s) indicated, a true and correct copy of the foregoing upon:

'I--.. USMail

Chad R. Erickson
2165 Woodland Rd.
Kamiah. ID 83536

. ·Facsimile:
_·_ Hahd Delivery

Respondent

-·-

Michael l Kane
Michael Kane & Associates, PLLC
1087 W River Street, Ste. I 00
P0Box2865
Boise, ID 83701-2865

j;__

Email:

..

US Mail . .
Facsimile: 342'-2323
Hand Delivery
-g;;__ Email: mkane@ktlaw.net

Attorney for the Board

~

Diane Badertscher
116 Rocky Point Lane
Grangeville, ID 83530

USMail
Facsimile:
_._ Hand Delivery

.. · Email

ORDER-3
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ERICKSON LAND SURVEYS
2165 \Voodland Road
Kamiah, Idaho 83536
208-935-2376
Idaho RlS #7 J57

Senator Dan Johnson
December 13, 2014
re: Preferred Language for definition of "Land Surveying"
Dear Senator;
Our friends and clients, Robert & Don Simmons kindly reported that you are aware of the
movement within the leadership of the Land Survey profession to alter the current
definition of "Land Surveyor" and that after speaking to surveyors Terry Golding and Dan
Hayhurst you are looking for "preferred language". The following is my suggestion .

"Professional land surveying" and "practice of professional
land surveying" mean responsible charge of land surveying to
determine the correct boundary description, to establish or
reestablish land boundaries, to plat lands and subdivisions
thereof.

BACKGROUND
History
1. The above "preferred language" distills from 124 years of State of Idaho
experience.
2. In 1897 Idaho Code 31-2709 decreed that boundary surveys were to conform to
Federal Manuals.
2. The Federal Civil Appropriations Act of June 25th 1910 dism·issed thousands
of U.S. Deputy Surveyors and replaced them with a new body of federal
surveyors titled "Cadastral Engineers". Ever since that event our profession has
been associated with, and dominated by, Engineers, even on the state level.
This is unfortunate because Land Boundary Surveyors have little in common with
Engineers except for the use of math, and even there we differ in that boundary
surveyors should use mathematical solutions as a last resort, whereas the
philosophy of Engineers sets forth that all things can be defined by numbers.
(This bad luck was later compounded in 1947 when the Federal survey manual
was radically changed.)
Exh. No.

1
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3. The "a// things can be described by math" mantra of the Engineers, coming
from the 360 BC (±) writings of Euclid, not only appears ridiculous to the layman
but was unseated by mathematicians themselves with the discoveries in the
1920-30's of the "uncertainty principle" and the "incompleteness theorems".
4. The risk taken when the 1897 Idaho Code 31-2709 adopted a Federal
survey manual was realized in 1947 when the BLM Cadastral Engineers rewrote
their survey manual to set forth that no evidence could be used to re-establish a
"lost corner" unless the evidence agreed with the numerical values of the original
Field Notes. Subsequently, since many of these Field Notes were fictitious,
many, many Section Corners have been relocated from where substantial
evidence would place them. Thus many private property corners have been
illegally moved, turning neighborhoods into scenes of confusion and conflict.
See attached photographs of one of these moves (the worst case that I have
seen was a move of 320 feet from the original and legal position to the
mathematical position).
5. This confusion has been reinforced by the 1973 and 2009 BLM manuals.
Contrarily, these BLM methods regularly fail to be upheld in State courts, as
happened in 2006 in the Dykes v. Arnold case of the Oregon Appellate Court. In
other words, in the courts mathematical solutions are always subjugated by
evidence. Einstein said much the same, "math must subjugate itself to
reasoning."
6. The boundary disputes radiating from the GLO/BLM surveyors' metamorphisis
into Cadastral Engineers are a disaster to Idaho's private property owners and
our profession. While the dogma of "numbers over evidence" is contrary to
common law, yet this dogma now grips many in our profession, notable
examples being the Idaho Board of Licensure of Engineers, ISPLS, University
Professors and most of the presenters at our annual survey conferences.
7. This disaster is similar to the one that would result from assigning Physicians
to the Idaho Board of Licensure of Engineers just because Doctors use numbers
to describe blood pressure, pulse rates and glucose levels; or stating that the
physician's practice must conform to the U.S. Army Corp of Engineers Safety
and Health manual. The difference is that the Physicians' disaster is supposition,
whereas the Land Boundary Surveyors' disaster has already happened.

Principles:
1. Land survey issues are really land boundary issues and land boundary issues, by
Constitutional constraints, fall within the jurisdiction of State courts.
2. Thus, proper procedures for Land Boundary Surveys and Re-Surveys have their
origins in the precedents of the State courts, not manuals or boards.
3. The Fundamental Law of Original Corners, as distilled from rulings by courts,
should be the dominant concept for Land Boundary Surveyors, yet this is a foreign
concept to the current survey leadership. The resulting erroneous directives,
decisions and instructions from this cabal leave many of our surveyors confused.
Worse, private property owners are regularly damaged by worse than useless
surveys.
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What is wrong with the legislation proposed by the State Board & ISPLS?
While one hand incorporates all measurements made above, upon or below the earth
into the definition of Land Surveyjng, the other hand exempts non-licensee
practitioners from prosecution. The sole remaining effect is that, by diluting the
definition, the requirement for four years of boundary experience is removed. Under
the new rules, mapping, construction and scanning will just as well satisfy the four
year experience requirement, and since these latter activities pay better than
Boundary the new applicants will have a paucity of boundary experience. While
already wounded, the proposed legislation will be the coup de grace of Idaho's Land
Boundary Surveyors.
Opportunity;
The good news is that the current, monstrously wrong, re-write of the definition of
"Land Surveying" has exposed the board and the ISPLS as inept Engineers
masquerading as Surveyors, resulting in a condition of clarity for our legislators that
has not existed since 1910. Please, Please utilize this opportunity to get the Land
Boundary Surveyors out from under the control of Engineers. To fully achieve the
separation of Land Boundary Surveyors from the influence of Engineers it will also be
necessary to disconnect the tie to the BLM survey manual.
Committee:
As a resource for a committee I would recommend to you the Land Boundary
Surveyors Charles Cuddy (ex State Representative) and Brian Allen.

Sincerely,
Chad R. Erickson RlS 7157
p.s.
My qualifications for making these statements and recommendations;
I am a surveyor with 44 years of experience, have been licensed in three states,
beginning with Alaska in 1984 and in Idaho since 1994. I operate the firm of Erickson
Land Surveys out of Kamiah, Idaho, which is dedicated to land boundary surveys. I, with
my wife Linda, also write survey related articles for The American Surveyor. Please
follow this link to an article we have written on the Idaho redefinition efforts:
http://www.amerisurv.com/PDF/TheAmericanSurveyor_EricksonFoxGuardingHenHouse_Nov-Dec2014.pdf
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Subject: Re: !F'ELS/Ericksc-n

From:

Chad Erickson (chadrerickson@yahoo.com)

To:

tj;.v@naylorhales.com:

Cc:

~jrt@naylorhales. corn: Keith. Simila@ipels. idaho. go\-~ j im. Szatkc:-.vs~j@ipels. idahc-. go-.~ jr_rsi@frontiemet. net:

Date:

Sur.day. May 24. 2G15 2:22 AM

Dear Trish.

I have taken the ti me to revle\/v your correspondence and Stipulation Order and find them to be little better than a
$250.00 shake down attempt by am1ed thugs, certainly not the work of professionals.

I have reattached your correspondence with annotations and the foHowing requested actions so that I might kno.v what
you are talking about. T hen I will be able to respond.
Requested actions:
1. Furnish a copy of the dornment(s) wherein I "acknowledged" that my SW comer of Section 24 ·was "bogus", "weak"
and "disproved" .
2. F urnish a copy of the citizen corn p!aint filed by Dorothy VValker (this should be interesting and enlightening).
3. Furnish a copy of the investigative report performed by John Russell.
4. Wilen you state, "You also failed to file a CP&F on other corners as required by Idaho Code §55-1£104", please
detail where these comers are located. I am most careful in conform ing to t1-1is chapter and doubt you r veracity in this
matter.
5. In light of the blatant out-of-context quotes, unjustified accusations and the included snapshot of an e-mail involving
the Idaho survey board, please justify the ldal10 survey board's prejudice.
I have attached a Survey Report \Vhich was filed on Feb. 13, 2015 at the Idaho County Recorder's Office as Instrument
Number 49H773, which explains and details the process of "certainty, uncertainty and return to certainty" that my SVV
corn er of Section 24 experienced. I provided copies of this Survey Report to surveyors Pete Ketchum, Steve
\.\/ellington , Hunter Ed\•vards and John Russel as well as to Dorothy \Nalker and her attorney VI/es Hoyt. The fact these
were the only parties involved and that my 11onument 'Nas ulti mately affirmed I see no reason to confuse the chain of
survey (Record of Surveys and Comer Records) 1..vith tl1ese details.
Chad Erickson RLS 7157

Schanberg

Exh.No.
Date
Name
M & M Court Reporting
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Chad Erickson <ericksonlandsurveys@gmail.com>
To: Kirtlan Naylor <kirt@naylorhales.com>
Cc: Trish Wassmuth <tjw@naylorhales.com>

Thu, Jul 9, 2015 at 1:38 AM

To Kirtlan Naylor
Just received this, 11:21 PM July 8th. Google logged it in as "1 hour ago".
I received this because I responded to a message that you left on my answering machine today, that you were
upset because I had not responded to two emails that you had sent in the last two days. l found your email on
your website and sent a response stating that l had not received any emails from you, but if you wished to send
me something you could use my ericksonlandsurveys@gmail address.
Your just received email contains many issues that I need to address and I won't be able to do this inside of the
18 hour notice that your email provides, to have it completed by July 9th. Something is wrong here and I believe
that it is Yahoo mail. I switched to gmail two years ago because Yahoo mail is very unreliable.
What are you talking about, "but at t his t im e t he offer to settle for $250 is w it hdrawn"? I never received such
an offer. You guys might have been talking to each other but I have received no such correspondence from you.

Please send me copies of all correspondence that you have generated and received concerning the Walker
complaint , both to and from m self and all other f)arties, and I think that we better cease with the emails and
telephone calls and complete this with registered mail.
Chad Erickson

[Quoted text hidden]

Thu, Jul 9, 2015 at 3:08 PM

Kirtlan Naylor <kirt@naylorhales.com>
To: Chad Erickson <ericksonlandsurveys@gmail.com>
Cc: Trish Wassmuth <tjw@naylorhales.com>
Chad, see my em ail response just sent.

Kirt

From: Chad Erickson [mailto: ericksonlandsurveys@gmail.com]

Sent: Thursday, July 09, 2015 12:39 AM
To: Kirtlan Naylor
Cc: Trish Wassmuth
Subject: Re: FW: Response to out phone conversation of 6-3-2015

Exh. No.

[Quoted text hidden]

M & M Court Reporting

Date
Name

Thu , Jul 9, 2015 at 6:10 PM

Chad Erickson <ericksonlandsurveys@gmail.com>
To: Kirtlan Naylor <kirt@naylorhales .com>
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Gmail - Letter sent to Idaho Board oflicensurefor Engineers and Land Surveyors (UNCLASSIFIED)

Chad Erickson <ericksonlandsurveys@gmail.com>

Letter sent to Idaho Board of Licensure for Engineers and Land Surveyors
(UNCLASSIFIED)
,
9 messages
Timblin, Michael F NWO <Michael.F.Timb1in@usace.army.mil>
To: "ericksonlandsurveys@gmail.com" <ericksonlandsurveys@gmail.com>

Wed, Dec 17, 2014 at 8:54 AM
Exh.No.

Classification: UNCLASSIFIED
Caveats: NONE

Date

Hello,

M & M Court Reporting

Name

I have been reading your articles in American Surveying about the decline of the art of land surveying. I would
like you to know I am in complete step with you on this matter. I am the Omaha District Land Surveyor for the
United States Army Corps of Engineers here in Nebraska. The Board is very annoying to me. I have been
involved with surveying for over thirty years yet am not worthy for licensure in Idaho because I do not have a
degree. Now, they want to marginalize the trade to enable "more young professionals" to gain licensure. Wow!
Counter productivity hard at work amongst the board. Please see the body of the letter 1 sent to some of the
members of the board .... below. Thank you for your efforts to broadcast these issues. I would never have seen
the revisions proposed to Idaho Code if not for your article. Thanks, again. Michael F. Timblin.

Dear Sirs,
I was wondering who I could 'complain' to about the proposal to change legislature to exclude the wording which
addresses the definition of land surveying. It seems quite odd that boundary related studies and work experience
are cast aside in the manner the proposal is written. I am of the mind that boundary/plat work is the most
important aspect of land surveying. It also seems odd that you are catering to "young professionals" in such a
manner while excluding those, such as myself, with years of experience because I do not have enough formal
college education. "RS 23249 Statement of Purpose: The amendment changes the definition of land surveying in
idaho code to better align with actual practice, improve consistency with surrounding states, and reduce barriers
for young professionals to enter the land surveying profession". This is the biggest travesty to the land surveying
profession that could be imagined. Why is it that those who were tutored along by very experienced land
surveyors, who actually were involved in boundary work and gained years of on the job experiences, are
excluded while those who have only classroom acquired knowledge in only the mathematical aspects of land
surveying are rewarded with an easier pathway to licensure? Are these the young professionals which will bolster
the confidence of land surveying amongst the public when botched surveys begin to disrupt communities?
Not only is the idea of marginalizing boundary related work a very frustrating component of the proposal, the end
result of excluding those who have gained applied knowledge from the new order of land surveying licensure,
seems to me to be counterproductive to advance the validity of the land surveying industry. Hopefully, those of
you who are empowered to keep this legislation from further watering down the legitimacy of the land surveying
community which you have strived for years to gain, will reassess this proposal. Please, reevaluate your
decision to change the code where professional land surveying and practice is defined and retain the wording; 'to
determine the correct boundary description, to establish or reestablish land boundaries, to plat lands and
subdivisions thereof or to certify elevation information.' Furthermore, if you are actually attempting to attract
'young professionals', ease the educational requirements and provide an experience driven/apprenticeship
avenue to bolster the ability to attract new profess1onals and advance the leg1t1macy of the land surveying
profession. Again, it actually amazes me that I am unable to attain licensure in Idaho, with over thirty years of
actually experience, because of my lack of a college degree. Yet, someone with only a degree in hand (which
may even be unrelated to engineering and land surveying) can waltz into licensure with absolutely no knowledge
of the finer arts of boundary control and legal principals related to land surveying. Will this not invariably lead to
many legal issues related to incorrectly resolved boundary work? Will this influx of probable boundary disputes
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- not make the public less trusting of the land surveying community? Is this the means you wish to gain young
professionals?
At the very least, please retain the boundary related wording as it stands in Idaho Code. Thank you for your
time.
Michael F. Timblin
Land Surveyor. United States Army Corps of Engineers. Omaha District.

michael.f.timblin@usace.army.mil

Classification: UNCLASSIFIED
Caveats: NONE

Chad Erickson <ericksonlandsurveys@gmail.com>
Wed, Dec 17, 2014 at 9:43 AM
To: Senator Dan Johnson <djohnson@senate.idaho.gov>, Michael.F.Timblin@usace.arrny.mi
Bee: Marc .Cheves <marc.cheves@chevesmedia.com>

Dear Senator, I am forwarding to you a letter that I just received from Michael Timblin voicing his feelings about
the legislation proposing to re-define Land Surveying. He is also addressing the new requirement for four years
of college before licensure. In the latter he addresses an ironic problem, a requirement that does not currently
fulfill its purpose, and this because Land Boundary aspects are only lightly addressed at ISU. Under the current
conditions , why have the four year requirement?
Chad Erickson RLS 7157
[Quoted text hidden]

Mail Delivery Subsystem <mailer-daemon@googlemail.com>
To: ericksonlandsurveys@gmail.com

Wed, Dec 17, 2014 at 9:43 AM

Delivery to the following recipient failed permanently:
Michael.F.Timblin@usace.army.mi
Technical details of permanent failure:
DNS Error: Address resolution of usace.army.mi. failed: Domain name not found
-

Original message -

DKIM-SignaturB: v=1; a=rsa-sha256; c=relaxed/relaxed;
d=gmail.com; s=20120113;
h=mime-version:in-reply-to:references:date:message-id:subject:from:to
: content-type;
bh=bM6qAgbWhWrBraBkJ 9S 1zNhV6hH6y4ZuKKzetqz2Scg=;
b=N3xKjngSj93AB8/ZBzERFT3MxbdApQKqzO8PUAJYXki5Ip+3ia7zRwSYFZiN1j2mDD
ZOfq/1 lk8u8r8frPTtSU9ogYVgOsStEOOYqEDilqyjGsOOVLrwp+ ?ICY4+eVjgsJwAxJ
S4ehGQfcM30dQo+GRW/DNevNTFkQkl7RFgAFLwsxCTlrVFUpGol4M2sq2ZeJ13e1W2IN
lmRWWQgKoEtZULb/16K4kkcW0m1aoB2IJ77XW4Y+Fw8d7rXYefbtf9QnqQSmiOkczfve
4OLqzQBDrAeHWIJ7NCGVPcPOSdlMhxLQZ8/fiJHkS+AKEVu/x8n2Mmpvo7WzvWe0yAak
EVUw==
MIME-Version: 1.0
X-Received: by 10.229.27.73 with SMTP id h9mr17273057qcc.3.1418838188974; Wed,
17 Dec 2014 09:43:08 -0800 (PST)
Received: by 10.229.33.200 with HTTP; Wed, 17 Dec 2014 09:43:08 -0800 {PST)
In-Reply-To: <461761FA46536945B79FCB77221AFD7FOFD8A898@EIS-MB0201CPC.eis.ds.usace.army.mil>
References: <461761FA46536945B79FCB77221AFD7FOFD8A898@EI S-MB0201CPC.eis.ds.usace.army.mi l>
Date: Wed, 17 Dec 2014 10:43:08 -0700

1064

https:1/mai I.googl e.com/mail/u/0/?ui=2&ik=a21 Oaae9ba&view=pt&cat=Survey-American%20Survey%20M agazine%2FFeedback&search=cat&th= 14a592bb98.. .

2/6

3/7/2015

Gm ail - Letter sent to Idaho Board of Li censure for Engineers and Land Surveyors (UNCLASSIFIED)

Wow! Good letter. We forwarded it to Senator Dan Johnson. We will also probably forward it to Senator John
Tippets, if we can ever find his e-mail address. We also Forwarded it to Marc Chevez, editor of The American
Surveyor magazine. He was very impressed with it and would like to include it the next issue's Feedback, with
your permission of course.
Chad & Linda Erickson
[Quoted text hidden]

Timblin, Michael F NWO <Michael.F.Timblin@usace.army.mil>
To: Chad Erickson <erickson1andsurveys@gmail.com>

Wed, Dec 17, 2014 at 1:07 PM

Classification: UNCLASSIFIED
Caveats: NONE
Chad,
I also have a follow up. I got a reply from the Board and had to throw my opinion back at them. Of course, you
have my permission to use my correspondence in whatever way you may deem fit to fight this attempt to
denigrate land surveying. However, I obviously CANNOT give permission to publish Mr. Simila's reply. However,
thought you may be interested in his opinion/response. Perhaps he can be paraphrased in some manner, though.
Classification: UNCLASSIFIED
Caveats: NONE
Keith,
Thank you for your fast response. I have not been licensed for 30 years. I was licensed after 2010 in Nebraska.
Yet, I have been in the industry at different levels since 1977. Also, your explanation does not diminish my
aversion to striking the boundary portion of the definition from the code. The code could easily including more
tasks to be included within the definition but, not actually eliminate the boundary related wording entirely. I would
think the signing and sealing of non-authorized work would become less of a factor if wording was added, rather
than eliminated, which would encompass these ambiguous areas of authority of license. Also, to gain licensure
through any avenue, the opinion of the board would u!Umately be the controlling catalyst as to whom would be
eligible to go through the steps toward licensure. In any event, could you not re-evaluate your requirements of
time completed in each aspect of surveying to be weighted less to boundary rather than strike the wording from
the current Code? The elimination of the current terminology could easily denigrate the backbone staple of land
surveying: boundaries and their legal principals.
As to having very few new land surveyors entering into the profession. You are eliminating an age old source of
potential land surveyors by exacting such strenuously limited educational requirements. I absolutely see the
need to have a strong lean toward well educated college graduates. However, you are also eliminating an
equally, and possibly more, knowledgeable group who were not afforded an advanced formal education. If you
are altering legislation to attain a more accessible route to licensure it would seem you could lighten up these
educational requirements. Of course, it could be a stringent and very controlled path to licensure by this method.
But, doesn't it seem this route is also a legitimate means to tear down the deterrent you speak of?
As to your statement," ... interns give up and move to other states or other professions where the entry into the
profession is easier''; this is exactly what happened to me! Upon being hired by the USACE, I gained my license
here in Nebraska. Within the state of Nebraska, there is a means to gain licensure through a combination of
experience AND education. Personally, I would have much prefer to have been licensed (and live) in fdaho.
However, I do not meet your standards and am now in Nebraska for the r-emaining years of my employment.
Personally, I think I have equal credentials to many of the licensed Idaho Land Surveyors I worked with from
1977-2008. Particularly those who only had a degree with limited time in service and were catapulted to licensure
by that degree. Conversely, some of the most knowledgeable BOUNDARY land surveyors I ever had the chance
to work with had very limited higher education credentials. I would assume there are many other potential land
surveyors which were not afforded an adequate, by Idaho Code standards, education whom would be great
additions to the Idaho surveyor community.
Again, I very much appreciate your reply and hope you do not think I am being adversarial toward you. I just
have a great respect for the past, future and current land surveyors in ldaho ... having lived there for nearly 50
years ... and wish to have some input into processes to attain licensure. Perhaps you perceive me as a bitter old
relic who felt shorted by the Idaho Code. I concede the old relic. But, I am not bitter. I had an avenue to achieve
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my licensure and squandered it. However, in retrospect, I see that many of the older surveyors I had the chance
to work with had no great formal education. Yet, many of them were genius in their ability to interpret, apply and
protect the integrity of the land surveying profession. I only hope you see the merit to bring "younger
professionals" into the profession with multiple avenues while not degrading the definition of a land surveyor in
the Idaho Code. Again ... Thanks

-Original MessageFrom: Keith Simila [mailto:Keith.Simila@ipels.idaho.gov]
Sent: Wednesday, December 17, 2014 12:44 PM
To: Timblin, Michael F NWO
Subject: [EXTERNAL] RE: Definitions of Land Surveying/Proposed 2015 Legislative changes (UNCLASSIFIED)
Michael, I do believe your understanding of the Idaho law change proposal is not correct. The law requiring a
Bachelor's degree as a condition of licensure was changed in 2010 and there are no changes to that section of
the law in the current proposal. If you were licensed as a PLS in another state prior to 2010, your comity license
application is evaluated on the basis of the laws and rules in place at the time of your first license. So if you
have 30 years of licensed practice, you are not necessarily precluded from obtaining a license in Idaho based on
your education.
The Idaho Society of Professional Land Surveyors requested the board update the definition of land surveying in
the law to align with the model law used by most states as adopted by the National council of Examiners for
Engineering and Surveying (NCEES). The majority of their membership believe the law update is overdue and
needed for the profession as most land surveyors in business do survey work in all the areas described in the
model law and boundary work is not the majority of their work. While the law updates the definition of land
surveying, it does not diminish boundary surveying experience. The board has not yet determined the minimum
amount of boundary experience that will be required for licensure. The current law requires 4 years of boundary
experience, the new law will not define the amount of boundary experience but the board intends to work with
ISPLS on a rule change that will define the experience requirement for licensure after the law change goes into
effect. The board will discuss this at the next board meeting in February and with ISPLS at their annual
conference in February.
RS23249 Updates the definition of Land Surveying in 54-1202, Idaho Code. The rationale for change is:
The current definition in law authorizes only boundary surveys and certification of elevations
Land survey work beyond boundary and elevations typically performed by surveyors includes:
o
route surveys (utility, road and bridge locations};
o
topographic surveys (for maps and digital terrain models);
o
control surveys {for setting survey points used to correlate field locations to aerial photography or other
remotely sensed imagery);
o
geodetic surveys;
o
construction surveys (positional control or layout of alignments or elevations for construction of fixed
works).
o
Creating, preparing, or modifying electronic or computerized or other data relative to land survey activities
listed above.
Land surveyors are asked by clients to use their professional license to sign and seal work that is currently
outside the legal definition of land surveying. When this happens, land surveyors are put in a position of signing
and sealing work they are not authorized by code to perform.
The college education received and the national license examinations test for a body of knowledge much
beyond boundary surveying (38% of the national professional examination includes boundary surveying) and
include the subjects identified above and in the proposed updated definition of land surveying.
The current law is a barrier to entry to new professionals. Since only boundary and elevation work is
authorized by law, only surveying experience in those fields is credited toward the 4 year minimum required for
licensure. Many surveyors only work about 1/3 of the time on boundary and elevations surveys. The rest of their
work experience relates to the updated definition described above. This means it takes surveyor interns 8 or
more years of experience to meet the 4 year minimum. Many young interns give up and move to other states or
other professions where the entry into the profession is easier. The result is Idaho has very few new land
surveyors entering into the profession. Without a change, Idaho will become reliant on out-of-state land
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•· surveyors in the coming years.
Most surrounding states now have laws that are more inclusive of the work 1and surveyors perform. Idaho
does not. This is a barrier to interstate ficensure mobility, as the intent of the model law is to have similar
provisions in each state.
I hope this helps your understanding of our efforts.
Keith A. Simila P.E.
Executive Director
Idaho Board of Prof. Engineers and Prof. Land Surveyors
1510 E. WatertowerSt., Ste. 110
Meridian, fD 83642-7993
Voice: (208) 373-721 O
Fax: (208) 373-7213
[Quoted text hidden]

Classification: UNCLASSIFIED
Caveats: NONE
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_ , n'ly licensure and squandered it. However, in retrospect, I see that many of the older surveyors I had the chance
to work with had no great formal education. Yet, many of them were genius in their ability to interpret, apply and
protect the integrity of the land surveying profession. I only hope you see the merit to bring "younger
professionals" into the profession with multiple avenues while not degrading the definition of a land surveyor in
the Idaho Code. Again ... Thanks

--Original MessageFrom: Keith Simila [mailto: Keith.Simila@ipels.idaho.gov]
Sent: Wednesday, December 17, 2014 12:44 PM
To: Timblin, Michael F NWO
Subject: [EXTERNAL] RE: Definitions of Land Surveying/Proposed 2015 Legislative changes (UNCLASSIFIED)
Michael, I do believe your understanding of the Idaho law change proposal is not correct. The law requiring a
Bachelor's degree as a condition of licensure was changed in 2010 and there are no changes to that section of
the law in the current proposal. If you were licensed as a PLS in another state prior to 2010, your comity license
application is evaluated on the basis of the laws and rules in place at the time of your first license. So if you
have 30 years of licensed practice, you are not necessarily precluded from obtaining a license in Idaho based on
your education.
The Idaho Society of Professional Land Surveyors requested the board update the definition of land surveying in
the law to align with the model law used by most states as adopted by the National Council of Examiners for
Engineering and Surveying (NCEES). The majority of their membership believe the law update is overdue and
needed for the profession as most land surveyors in business do survey work in all the areas described ·in the
model faw and boundary work is not the majority of their work. While the law updates the definition of land
surveying, it does not diminish boundary surveying experience. The board has not yet determined the minimum
amount of boundary experience that will be required for licensure. The current law requires 4 years of boundary
experience, the new law will not define the amount of boundary experience but the board intends to work with
ISPLS on a rule change that will define the experience requirement for licensure after the law change goes into
effect, The board will discuss this at the next board meeting in February and with ISPLS at their annual
conference in February.
RS23249 Updates the definition of land Surveying in 54-1202, Idaho Code. The rationale for change is:
The current definition in law authorizes only boundary surveys and certification of elevations
Land survey work beyond boundary and elevations typically performed by surveyors includes:
o
route surveys (utility, road and bridge locations);
o
topographic surveys (for maps and digital terrain models);
o
control surveys {for setting survey points used to correlate field locations to aerial photography or other
remotely sensed imagery);
o
geodetic suNeys;
o
construction surveys (positional control or layout of alignments or elevations for construction of fixed
works).
o
Creating, preparing, or modifying electronic or computerized or other data relative to land survey activities
listed above.
Land surveyors are asked by clients to use their professional license to sign and seal work that is currently
outside the legal definition of land surveying. When this happens, land surveyors are put in a position of signing
and sealing work they are not authorized by code to perform.
The college education received and the national license examinations test for a body of knowledge much
beyond boundary surveying {38% of the national professional examination includes boundary surveying) and
include the subjects identified above and in the proposed updated definition of land surveying.
e curren aw Is a amer o en ry to new pro essmna s, ince on y oun ary an . eleva 10n work 1s
authorized by law, only surveying experience in those fields is credited toward the 4 year minimum mquired for
i icensure. Many surveyors only work about 1/3 of the time on boundary and ·elevations surveys. The rest of their
work experience relates to the updated definition described above. This means it takes surveyor interns 8 or
more years of experience to meet the 4 year minimum. Many young interns give up and move to other states or
other professions where the entry lnto the profession is easier. ·The resu·l t is ·Idaho has very few new land
surveyors entering into the profession. Without a change, Idaho will become reliant on out-of-state land
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NEWS BULLETIN
51 st EDITION
INTRODUCTION
This NEWS BULLETIN is distributed a minimum of twice per year by the Idaho State Board of Licensure of
Professional Engineers and Professional Land Surveyors to inform the public and the State's Professional
Engineers and Professional Land Surveyors of those events which significantly affect the professions.

BOARD MEMBERS
John W. Howe, P.L.S., Chair, Coeur d'Alene

FORMER BOARD MEMBER SHERWIN M. "SAM" BARTON PASSES AWAY
Former Board Member Sherwin M. "Sam" Barton, P.E./L.S. passed away on December 12, 2012. In 1938 Sam
graduated from the University ofldaho with a B.S. in Mining Engineering. He served in the U.S. Navy and the
Navy Reserve in many positions and locations during and after World War IL He was a principal in the firm of
Barton, Stoddard, Milhollin and Higgins in Boise which later became International Engineering Company of
San Francisco, a subsidiary of Morrison Knudson Company. He served in many public service positions
including Secretary of the Board of Engineering Examiners and a Board Member from 1962 to 1977. Our
condolences go out to his wife Marien and the rest of his family.
FORMER BOARD MEMBER ROGER R. BISSELL, P.E. PASSES AWAY
Former Board Member Roger R. Bissell, P.E. passed away on January 13, 2013. Roger graduated from the
University of Idaho in 1963 with a degree in mechanical engineering and went on to get a Master's Degree from
Oregon State University. He was employed by CH2M-Hill Engineers for his entire professional career, retiring
in 2005. During that career he was a team leader for many innovative projects including hydroelectric, nuclear
and geothermal power projects, and most recently he was instrumental in the design of a state-of-the-art water
treatment system for the Republic of Singapore. He was active in his church, the community, and professional
societies and was on the University of Idaho Engineering Advisory Board. Roger served on the Board from
1987 to 1997. Our condolences go to his wife Carol, his son Kevin Bissell, P.E., and his daughter Crystal.
A GOOD-BYE FROM RETIRING EXECUTIVE DIRECTOR DAVE CURTIS
For the past nearly twenty-six years I have had the privilege and honor of serving the Idaho Board of
Professional Engineers and Professional Land Surveyors as their Executive Director. I will be retiring on June
1. The statutory function of the Board is to protect the public, and I believe that collectively, over the years, the
Board has kept that mission paramount in their thoughts and actions. The opportunity to be of service to, and
interact with, the professional engineers and professional land surveyors licensed by the Board has been a true
labor of love for me. You may have heard "If you love your job you never have to go to work", and that has
certainly been the case in my situation. My thanks go out to the current and past Board Members and staff, as
well as the license and certificate holders, for the opportunity to be of service.
Exh.No.
Date
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BOARD HIRES EXECUTIVE DIRECTOR
The Board has hired Keith A. Simila, P .E. as Executive Director beginning June 1, 2013. Keith graduated with
degrees in Civil as well as Forest Engineering from Oregon State University and passed both the Fundamentals
of Engineering and the Fundamentals of Surveying examinations in Oregon and later became licensed as a
professional engineer in Idaho. He went to work for the United States Forest Service (USFS) upon graduation
and served in various positions in Boise, Salmon and Priest River, Idaho, Washington DC, Missoula Montana
and Juneau, Alaska. He also received a Master of Administrative Management from the Regent University
School of Business in Virginia Beach, Virginia. He is retiring as the Regional Director of Engineering with the
USFS Intermountain Region in Ogden, Utah and will be living in Boise. Please welcome Keith as the Board's
new Executive Director.
BOARD TO HOST OPEN HOUSE FOR CURTIS AND SIMILA
The Board will host an open house at the Board office at 1510 E. Watertower Street, Suite 110, Meridian Idaho
on Friday, May 31, 2013 from 1:30 p.m. to 5:00 p.m. to wish Dave Curtis well in his retirement and to welcome
Keith Simila to the position of Executive Director. Please stop by to say good-bye to Dave and get to know
Keith.
NCEES SURVEYING EDUCATION STAND ARD PROPOSED FOR ADOPTION
In 2007 the Idaho Board adopted a set of prescriptive courses which it considered to be a minimum required
"core surveying curriculum" for applicants who had graduated from a non-surveying program. The standard
included 27 semester hour credits in subjects ranging from public land surveying to office practice and business
law. Recently that National Council of Examiners for Engineering and Surveying (NCEES) adopted a
Surveying Education Standard which they use to evaluate the equivalency non-ABET accredited programs.
The Idaho Board would like to adopt the same standard as used by NCEES in order that its evaluation will be
the same as other licensing bodies in the country. NCEES has also adopted an Engineering Education Standard
which the Board recently adopted into Administrative Rule, and the Board will begin the Administrative Rule
promulgation process to similarly adopt the NCEES Surveying Education Standard. Watch the Board home
page at http://www.lpels.idaho.gov for a link to the announcements.
BOARD TO CONSIDER CHANGES TO RULES OF PROFESSIONAL RESPONSIBILITY TO
CLARIFY POTENTIAL CONFLICT OF INTEREST ISSUES
A recent situation involving a professional engineer who was also an elected local official cause the Board to
take a closer look at the Rules of Professional Responsibility that relate to conflict of interest. The issue
focused on the use of the undefined term "principal" in the rules. No action was taken by the Board in relation
to the issue, but the Board will begin the Administrative Rules promulgation process to clarify the intent of the
rule. Watch the Board home page at hµp://www.ipels.idaho .gov for a link to the announcements.
BOARD APPROVES CPD HOURS FOR CFeds CONTINUING EDUCATION REQUIREMENTS
The Board previously approved study and examinations to obtain "Certified Federal Surveyor" status (CFedS)
for continuing professional development credits. Upon attaining that certification, individuals are required to
obtain continuing education in order to maintain that status. The Board voted to authorize professional
development hours on an hour-for-hour basis per the CFedS estimate of time to complete as a "workshop", not
"documented self-study".
BOARD CONSIDERS FEE INCREASES
In the course of beginning the development of the Board budget for Fiscal Year 2015, the Board is considering
the need to increase fees in order to remain fiscally sound. The last time most fees were increased was 1998.
Over the past several years the Board's "Free Fund Cash Balance", or funds unexpended at the end of the year
have declined to the point that a major unanticipated event such as a protracted disciplinary action could
jeopardize the ability of the Board to meet its financial obligations. A continuation of the decreasing trend in
the Free Fund Cash Balance is unsustainable. Between 2013 and 1998, the last general increase, the Consumer
2
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the Missouri Board. Nelson admitted that the facts and violation specified could be found to be sufficient
grounds for the remedies agreed to and that proof at hearing of any one or more of the allegations set forth
would empower the Board to take disciplinary action against his license. Nelson's license to practice as a
professional engineer in Idaho was revoked, but he may apply for it to be reissued pursuant to Idaho Code
Section 54-1221, and further he shall not be allowed to apply for reissuance until the Missouri revocation has
been resolved and the license reinstated, and there are no jurisdictions where his professional engineering
license has been and is currently revoked or suspended.
BOARD EXPRESSES OPINION ON COR.i"JER RECORDS AND THE RECORD OF SURVEY LAW
In response to an inquiry, the Board reviewed part of the language ofldaho Code Section 55-1906(2) relating to
Records of Survey and comer records. The statute says "The records of survey shall show: (2) Evidence of
compliance with chapter 16, title 55, Idaho Code, including instrument numbers of any comer records which
have been recorded previously and comer records of any corners which are set in conjunction with the
surveying being submitted; ... " The question was whether the word "any" in that statute required that the
instrument numbers of ALL previous comer records be included, or only the instrument number of the MOST
RECENT comer record be included. The Board discussed how successively filed comer records can show the
history of a comer and the monuments occupying the position of the comer and how the most recent comer
record alone may not tell the whole story. On advice of counsel, the Board expressed an opinion that "any" in
the statute means the same as "all"; hence the instrument number of all previous corner records must be shown
on records of survey. Licensees and stakeholders are invited to submit information on why all previous comer
records should not be listed or why an amendment to the statute should be considered.
BOARD HAS REQUIRED SUBMITTAL OF CPD LOG WITH RENEWALS SINCE JANUARY
Beginning in January of 2013 the Board began requiring all professional engineer and professional land
surveyor licensees to submit the log of their continuing professional development activities dming the past
biennium when they renew their licenses. Those renewing for the first time will be exempt, as provided in the
rules. The Auditing experience has shown that many licensees do not prepare a log and the required
documentation of continuing professional development until they are notified of the audit. By requiting
submittal of a log with the renewal, all licensees will have the opportunity to keep their records current. If an
individual is selected for an audit they will still be required to submit documentation of the activities. The
Board is currently auditing five percent of the renewals monthly as well as anyone renewing three or more
months after expiration and anyone against whom a complaint is filed.

IN MEMORY OF THOSE RECENTLY DECEASED
Sherwin M. "Sam" Barton, MinE/LS 662, Boise, Idaho
Roger R. Bissell, ME 1875, Boise, Idaho
Joseph W. Felts, ME 1324, Boise, Idaho
Thomas D. Hazzard, ME 13714, Marietta, Georgia
Jay Keith Ormond, CE 1181, Idaho Falls, Idaho
Merril D. Schumway, EE 7366, Sandy, Utah
Gary Stenlund, ME 8074, Tampa, Florida
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ORIGINAL
UNITED STATES
DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT

FIELD NOTES
OF THE
DEPENDENT RESURVEY OF PORTIONS OF
THE SOUTH AND WEST BOUNDARIES,
THE SUBDIVISIONAL LINES,
THE SUBDIVISION OF SECTIONS 1, 11, AND 12,
LOT 43 OF SECTION 1,
THE ADJUSTED RECORD MEANDERS
OF A PORTION OF THE LEFT BANK OF THE
CLEARWATER RIVER IN SECTION 1,
THE ADDITIONAL SURVEY OF SUBDIVISION LINES IN SECTIONS 1, 11, AND 12,
THE SUBDIVISION OF SECTIONS 14, 15, 16, 17, 19, 20, 21, 22, 29, 30, 32, AND 36,
THE SURVEY OF LOT NOS. 56, 58, AND 61, IN SECTION 1,
LOT NO. 8 IN SECTION 11,
AND OF LOT NO. 58 IN SECTION 12,
TOWNSHIP 33 NORTH, RANGE 3 EAST,
BOISE MERIDIAN, IDAHO

EXECUTED BY
Ronald J. Brown, Cadastral Surveyor
Under special instructions dated and approved July 6, 1998, and amended special instructions
dated and approved September 16, 1998, and supplemental special instructions dated and
approved May 5, 2000, and supplemental special instructions dated and approved June 21,
2000, which provided for the surveys included under Group Number 1023, Idaho, and
assignment instructions dated July 6, 1998.
Survey commenced:
Survey completed:

July 6, 1998
June 29, 2005
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Dependent Resurvey of a Portion of the South Boundary,
T. 33 N., R. 3 E., Boise Meridian, Idaho

Beginning at the 1/4 sec. cor. of secs. 1 and 36, reestablished by
Carl V. Edwards, Idaho PLS No. 2098, in 1978 and perpetuated by
Chad R. Erickson, Idaho PLS No. 7157, in 1995, as recorded under Instrument
No. 385846, at the Idaho County Courthouse, monumented with an iron post,
2 ins. diam., firmly set, projecting 1 in. above the top of a mound of stone, 4 ft.
base, to top, with brass cap mkd. 1978 R3E 1/4 COR T33N T32N SI PE2098.
This is accepted as a careful and faithful reestablishment of the orig. cor. position,
from which a bearing tree mkd. by Erickson
A ponderosa pine, 24 ins. diam., bears S. 60° W., 723 lks. dist., mkd.
Sl BT.
Comer is located on an E. slope.
From this cor., a cor. of fences, bears N. 77°15 ' E., 0.91 chs. dist., fences
extend N., E., and W., with a basalt stone, 20xl7x17 ins., mkd. 1/4 on a face,
laying loose on the W. side of the fence cor. This position was rejected as the
true point by both Edwards and Erickson. Erickson indicated, on his comer
perpetuation file, that the chisel marks were fresh. The stone is triangular in
shape and not the shape of other orig. stones located in this Township and is not
utilized during the course of this survey.
From this same cor., the cor. of Tps. 32 and 33 N., Rs. 3 and 4 E., bears
N. 89°45' E., 38.06 chs. dist., perpetuated in 1978 by Carl V. Edwards, Idaho
PLS No. 2098 and accepted by Chad R. Erickson, Idaho PLS No. 7157, as
recorded under Instrument No. 384976, in Idaho County, monumented with an
iron post, 2 ins. diam., firmly set, projecting 6 jns. above ground, with brass cap
mkd. T32N R3E 1978 T33N R4E S36 S31 Sl S6 PE 2098. A metal fence post is
set alongside the cor. which is located in a rock slide on a S. slope.
S. 89°43' W., bet. secs. 1 and 36.

2-0.00

Point for the W 1/16 sec. cor. of secs. 1 and 36. Point not monumented.

30.00

Point for the W-W 1/64 sec. cor. of secs. I and 36.
Set an aluminum post, 30 ins. long, 2 1/2 ins. diam., 24 ins. in the ground, over
a plastic-coated magnet, with cap mkd.

T33N R3E

S36
S1

W-Wl/64 T32N

2000
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the new .science

of
and its ·application to surveying

"What did the man see at the Train Station?"
Photo by Thomas Leuthard

Displayed \,Vill.1 permission.
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"rou don't see something untilyou have
the right metaphor to let you percei,ve it';
so says Thomas S. Kuhn, he who made us aware
of paradigm shifts and scientific revolutions.

hysicists like Mitchell
Feigenbaum and Albert
Einstein spent years in
contemplation, searching
for the right metaphors
to unlock the universe's
secrets. Some might rather say that they
were searching for the right formula, but
isn't a formula just a metaphor with all
the color knocked out of it? Einstein's
visualization of a bouncing ball on a
speeding train passing a man standing on
a railway station platform was reduced
to E=MC2 •

Metaphors for Surveyors
A kid with a .22 rifle takes a half-mile
pot shot at a prairie dog, doesn't bother
to investigate, boasts to his rancher
father of how he got it, and demands the
25 cent bounty previously agreed upon.
Later, when the rancher hired a
surveyor to determine the location of a
¼ corner, this .22 metaphor helped the
rancher understand that he was being
swindled again. TI1e Rancher wanted
to know if the ¼ corner was the fence
corner, or the mound of stone; what he
didn't want was a mathematical guess
30' out into his cow pasture.
In Longview Fibre v. U.S. , 135 IBLA
pages 170-186, BLM acknowledged that
mid-points-on-line (MPOL) should not
be expected to land at original corners.
So why has BLM promoted MPOL's
over collateral evidence for the last 100
years?1 If at first you don't succeed;
change the definition of success?
Apparently some surveyors believe that
order and control are more important
than truth and honesty.
I think Alan Sheppard's round of
golf on the moon had a better chance
of hitting a cup at a half-mile than our
MPOL'S do of hitting the original
corner. \Vhy? Because tl1e original
comers were not set at the MPOL,

even if the G LO surveyor said that he
did. I've found in the areas where I've
worked that the smallest deviation to be
expected in the 1880-1900 GLO surveys
is ±20' in distance and ±20' in line. And
that is on level open ground. I have four
cases in one township where the original
¼ corners are 100'+ from the MPOL.
Which reminds me; once in me Rocky
Mountains, in heavy timber and brush
far from habitation or road, Walt Willis
and I cleared a 60' radius search area at
me MPOL right down to the mowed
grass level. We didn't find the original
stone, but we did find a golf ball! Honest.
The golf metaphor has anomer lesson
for us ; as you play closer and closer to
the hole your shots become more and
more accurate. 11ris is like the Patriot/
Scud missile clashes of me first Gulf War.
The anti-missile computer was constantly
updating, so the closer the Patriot got to
the Scud the more accurate it became.

Scudding on the Seven-mile
In the 1970's a PE/LS set a MPOL
near the ¼ corner common to Sections
13 & 14, T33N, R3E, Boise Meridian,
in Normen.1 Idaho. In this case the
difference in easting between the
unquestioned section corners to me
south and me nortl1 was 212'.
In the 1890's the solar compass made
bearings king and this because chaining
errors were common and predominantly negative. When ilic "Short Cut
Meiliod2 " was used the chaining errors
in a township could accumulate to 100,
200 and even 300 feet, but bearings
always remained reliable for iliose lines
acrually mn. In this case ilie 212' error
came from chaining errors accenruated
by two subdivision schemes, one on ilie
high plateau to ilie souili and ilie oilier
in ilie flat bottom lands to ilie norili.
The hunch that this ¼ comer was
stubbed out from the north was confirmed

by a nearby Idaho County Road Survey,
two vacated subdivision plats and a deed,
all of which referenced the subject ¼
comer and all dating from the early 1900's.
From ilie record documents we located
the point of intersection of an abandoned
N-S road and an ancient E-W fence that
was reported to be 2.65 chains west of
me ¼ corner. Twenty feet east of that
tie we found a lichen-covered mound of
stone set to mineral soil, directly under
the east-west fence. From that mound
the remnants of a fence ran south. An
unmarked stone3 matching the 1891
dimensions lay loose downl1i.ll of the
mound. Confonning to the Scud metaphor, we set a monument at the mound
of stone, which of course destroyed the
mow1d. We recorded a Record of Survey,
Comer Record and Survey Report.
Though our monument was 105.9'
west of me PE/LS's MPOL monument,
the bearing and distance to the noriliern
sectio11 com.er was a conforming
N.0°02'32"E, 2663.03'. Evidence and
the scud metaphor had returned tl1e ¼
corner to a point that matched the three
GLO analyses :
1. 1/4 corners were srubbed out (this
time from ilic norili);
2. Bearings are best; and
3. Distance should not be expected to
match record closer than ±20'.

In 2005 BLM performed a survey
for the Nez Perce Tribe and, using our
research, mailiematically projected and
accepted a point at the 2.65 chain call4 •
Their bearing to the noriliem section
comer is N.0°29'E.
The PE/LS had taken his shot at 1/2
mi.le, BLM pulled ilie trigger at 175', and
we did hand to hand combat with ilie nearest and best. Who was right? To answer
this we need another metaphor and we find
it within the new Science of Chaos
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Out of Forced Order
Can Come True Chaos

Astronaut Irwin with the right stuff to attempt an MPOL

Out of Chaos Can Come Order

culty ofcommunicating the new ideas and the

There is chaos from which there is
no order. From 1975 to 1985, in the
aforementioned tm-vnship, the BLM
performed a Dependent Re-survey of
the northern six sections. It was really
an unauthorized Independent Re-survey
because they rejected all evidence and
developed a grandiose proportioning
scheme. Such illegal works are common by the thousands throughout the
Public Land Survey States. In this case
there were numerous ties given in the
1985 Field Notes to .ancient, existing
fence comers and centerlines of roads
that should have been used for local
control, but were not. Having ignored
evidence and testimony, BLM violated
the fundamental law of original comers.
In the intervening 35 years there has
been much reliance upon some of these
new brass caps. Where are the Section
Comers? vVhen pondering this chaos,
one starts to hyperventilate.

Meteorolgy, .Economics, Psychology
ferocwus resistance from traditional quart,ers
and the .human brain and heart are
slwwed lww revolutionary the new (ideas
only a few of the studies intertwined
were). Shallow ideas can be assimil,a,ted; ideas
that require peopl.e to reorgani,ze their picture
and benefiting from the new Science
of Chaos. We should not be surprised
ofthe worl.d provoke hostility. " So says James
to find Land Boundary Surveys to be
Gleick in CHAOS, Making a New Science,
included. More than a few expect it.
page 38.
The revised Second Law of Thermal
Dynamics yields that every ordered
system, once created, tends to disorder,
while chaotic systems tend to spontaneous
self organization. Mitchell Feigenbaum's
Theory of Universality sets forth that most
Chaotic systems enjoy this robustness.
Therefore it is apparent that the Land
Surveyor's chaotic evidentiary system will
inherently return a corner to its original
position with greater reliability than BLM's
enforced mathematical calculations. If,
as during the above survey of a distorted
section, you realize that the Field Notes
are a farce, the reliability of mathematical
proportioning is completely destroyed.
However, in tl1e chaotic evidentiary system,
the discarding of farcical Field Notes is not
at all fatal; in fact, such shaking, rattling and
discarding of pseudo-evidence simplifies the
evidentiary system, most often leading to a
Military personnel examine the tail section of a scud missile shot down by an
single, accurate solution.
MIM-104 Patriot Air Defense missile during Operation Desert Storm.
Another similarity to Land Bormdary
Photo by Combat Camera
Surveying is this quote: 'To some the diffi-
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James McCarthy, Elaine Pearson and Lance Raff searching for a stone in typical Seven Mile terrain.

Phase-Transition
The United States Rectangular Survey
System is world renowned and imitated for
its simple genius in segregating, describing
and conveying propeity and ~ob.ts. During
its 100 years of retracement perfidy and
travesty the GW/BlM has gone far
towards destroying this system, and ei~oyed
the presumption of conectness while doing it.
Our Land Boundary Profession is now
in phase transition. Like water between 32
and 33 degrees Fahrenheit, our profession
is caught between influences inducing it
to remain mathematical, and court cases
such as Dykes v. Arnold demanding that
our profession use evidence. In his book
The Pincushion Effict,Jeff Lucas states that
this debate has separated Land Surveyors
into two camps.

Axioms
The 2009 BlM Manual -of Surveying gives
a good perspective to the arbitrariness of
the legal profession's Standard of Evidence
Scale, at least where it applies to land
survey issues. Suddenly, BLM's evidence
standard was lowered from the highest level
to the second from the lowest. Not only is
this lucirious, it has the sharks circuling.
The standard should never have been so
high, but now BLM's lovers of mathmatical
order are simply sliding recovered evidence
to "less than substantial".

The Federal Standards of evidence clarify
this jssue: in land boundary determinations
all evidence is admissible.5 On this note
rll state my first axiom: When a property
comer .is missing Surneyors must gather any
and all evidence. Second, Vl'°e must use the
ancient Surveyor's evidence standard and

make our det,eminations based u,_bon ''Nearest
and Best" evidence. Such is self-explanatory,
readily applied and easily defended.
There is a third axiom begging to be
brought to light, "The gatherer should
make the call. "BLM prohibits field
personnel from making determinations 6,
saving that for what we in the field called
the "pretty boys", who early in their
careers were selected to reside in the
office. "Pretty boys" have comparatively
little field el'>.-perience. Large survey
firms with four crews under one RLS
find tl1emselves in the same situation;
the one least familiar witl1 the evidence
is making the calls. Can you imagine
the outcome of Einstein's "man on the
railway platform" metaphor if the man
had had to wait until someone 200 miles
away told him what he really saw on the
speeding train? Instead of E=MC2 we
would probably get:

Because discovery can destroy
evidence, Archeologist have the
presumption tl1at the gatherer is best
able to define the significance of his find.
The fate of the ancient stone mound
in the foregoing case is an example
of why surveyors should have the
same presumption.

Tribal Surveys
The fact that BLM is fiduciary to the
Indian Tribes lately induces it to vacillate
between mathematical solutions and
evidentiary solutions, compelling it to
choose whichever most benefits the
tribe. These inconsistencies and inequities arc upheld by their own 'judicial"
IBLA system. They hide tl1ese follies
from the Federal Courts by crying
"sovereign inlmunity", getting a "pass
go" card and leaving the u~ured private
citizens without judicial recourse. So
much for the Magna Carta and the 5 th
Amendment to the US Constitution.i
I remember a similar situation in
1975 when our BLM Alaska Chief
Cadastral Engineer, and his aides,
returned from a meeting with the US
Army Corp of Engineers. They were
gleefully and greedily rubbing their
hands and repeating the phrase, ''If a

duck can get its feet wet, you are no longer
on your own land".
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Conclusion
According to the Science of Chaos, a
complex system compelled to order
is unhealthy, tending toward oppression, corruption and death.Just so, to
resurvey relying exclusively upon simple
mathematical formulas brings sickness to
private property rights, and our profession. However, the struggle to use and
resolve chaotic evidence brings life and
order to private property rights, and our
profession. As we have seen at the above
1/i comer common to said Sections 13 and
14, chaotic evidence was self-organizing,
bringing us due south of the north
Section comer and within 23' of a perfect
½ mile distance from it. The ordered
approach actually led the Engineer 113'
away from the original comer.
To paraphrase Peter Renady from his
book Birth of.the Chaordic Age, "Like a

dead wg lying on a young sampling, the BIM,
and its mathematical system has warped
and restricted the Land Boundary Survey
Profession almost beyond correction. We can
not foresee all the ramifications ofremoving the
dead wg, but we can state with certainty that
such would be an improvement. "
The GLO/BLM's original purpose,
to subdivide the public lands into
townships .and sections, was essentially
completed in the 1940's. Since then
they have sho'Wll themselves ill-suited to
the rigors and theory of survey retracements, and careless of private property
rights . Thanks to Jeff Lucas and Dykes
v. Arnold, there is now an ample and
growing supply of capable, private Land
Boundary Surveyors. These are not
fiduciary to anyone.

Even saplings can state with certainty that removing the dead log is an improvement .

It is time and past time that the dead
log of BLM was removed and the power
of the evidentiary system released; and
herein we have hope and a dream. The
evidentiary system can yield conditions
by which unlimited ingenuity and creativity can be brought to bear on the needs
of private property rights, specifically the
location of property lines. On the other
hand, reality and judicial precedence will
not much longer allow us to remain in
a forced state where our actions offend
private citizens' rights and properties-4

C ad was born u-,e 3rd of 8 siblings,
eacl1 about tv\ro years apart. His
earliest memory is t ddling int his
older br tilers · edroom and hearing
one say tot e other, ·'Let's see wh
can hit him the hardest" . There have

been other educational moments,
such as a degree in Land Boundary
Surveying fro t e Flathead Valley
Community College in Kal ispell.
M ntana in 197 4 and three survey
licenses, but none gave him the
writing styl e of "Strike Hard and Run
Like Hell" like his formative years. His
bureaucracy experience has included
working as a surveyor for the USFS .
BL1~ Cadastral Survey Section, US
Army Co of Engineers, and the State
of Alaska Survey Secti on . e and his
wife, Lind a , have opet·ated Erickson
Land Srnveys sin e 1986, and l,ave
spent the last 19 yea(s exclusively
performing bo ndary surveys.
Muc of this work has involved
retracements of lands adjoining
Indian Allotments.

____ootnotes._
,
____________________---..
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Exh.No.
Date

I<

Name
M & M Court Reporting

Rodney Burch PLS

www.dioptrageomatics.com

4737 Afton Place, Ste. B
Chubbuck, ID 832-02
Office: 208-237-7373

Fax: 208-238-3385

From: Nathan Dang [mailto:nathan@accuratesurveyors.com]
Sent:Wednesday,Novemberl9,2014 l:41 PM
To: Steve D. Staab
Cc: Glenn Bennett; Rodney; Tom Ruby; Bob Jones; Bruce Smith; Clint Hansen; George Yerion; ISPLS OFFJCE; Jeannie Vahsholtz; Jeremy Fielding; John Russell; Katy Dang; Mitch Christian; Rob
Stratton; Steve Frisbie; Thomas Taylor, Tyson Glahe; c!le@ae-eng.com; Keith Simila; Jim Szatkowski
Subject: Re: FW: AmcriSurv Today: New issue; A Trifocta Equals a Perfect Storm?

All,

Thanks for the comments and discussion. I put forth the idea for a rebuttal to Mr. Erickson's rant on a request from Keith Simila. I think there is merit in expressing our
opinion and I think it can be done with grace and dignity.

Nate

On Wed, Nov 19, 2014 at 1:25 PM, Steve D. Staab <sdstaab@lcsc.edu> wrote:
I agree I 10% with Mr. Bennett and in his last sentence that is what we are trying to do by inviting all local surveyor's to our meetings. At least they show up the majority of the
meeting's while our members are hit and miss. I want them to know that, to paraphrase our President, "we aren't smart enough to know what we need". We also know if there is
opposition out there to our ideas and think about combatting them.
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From: Glenn Bennett [mailto:gbennett@civilSUIVey.net]
Sent: Wednesday,November 19,2014 12:17 PM
To: Rodney; 'Tom Ruby'; 'Nathan Dang'
Cc: 'Bob Jones'; 'Bruce Smith'; 'Clint Hansen'; 'George Yerion'; 1SPLS OFFICE'; 'Jeannie Vahsholtz'; 'Jeremy Fielding'; 'John Russell'; 'Katy Dang'; 'Mitch Christian'; 'Rob Stratton'; Steve D. Staab;

'Steve Frisbie'; 'Thomas Taylor'; 'Tyson Glahe'; elle@ae-eng.com; 'Keith Simila'; Tnn Szatkowski'
Subject: RE: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?

I agree 100% with Rodney. To quote Curt Swnner from earlier in the week "It never pays to get down in the mud with a pig. You only get dirty and the pig loves it." I believe Mr.
Erickson is seeking attention (maybe he wasn't bugged enough as a child) and hopes to generate a reaction or response. l think our objectives are better met ifwe note his objections
and be prepared to defend our legislation before the legislature at the proper time. We should also continue to educate other surveyors and our legislators on what we are trying to
accomplish with the legislation. Ifwe do it properly, they will see Mr. Etickson for what he is. I believe that ifwe respond to him we will only tip our hand and give him time to
organize a rebuttal of his own.

Keith has already commented on how the IBPE&PLS is discussing how to address the "boundary surveying" portion of the experience requirement so I won't reiterate it. However, I
will add that the Board takes their job of evaluating and the granting of licenses to individuals very, very seriously. We generally have IO or 15 non-standard applications to review at
each meeting and will spend the better part of a day doing so. Some have been denied or continued because of deficiencies in education or experience. Others have been asked to
appear before the Board or phone in for interviews to gain a better understanding of their credentials. I would expect no difference in how surveyor applicants were reviewed should
the proposed legislation pass. If an applicant was heavy in construction or mapping surveys and showed a minimal amount of actual boundary surveying, I would cx-pcct the Board to
deny or continue until they have demonstrated that they have acquired the necessary experience.

Brue Smith's earlier comment was spot on. This legislation brings what the vast majority ofus are already doing in our practices under the umbrella ofland surveying. With this
change "land surveying" will no longer just refer to boundaries, it will include everything we already do. We will need to adjust our thinking about a Land Surveyor is.

I have also heard comments over the past few months that this legislation will increase liability to surveyors because it brings mapping, construction staking, etc. under the wing of
land sw-veying. In my opinion, this is incorrect. If you are doing this type of work now, you have already assumed the liability and it is attached to you whether you like it or not. If
you think this isn't so, go stake some curb wrong and have it torn out and replaced or produce a topo drawing that is incorrect and quantities are wrong based on what you pro,~ded. I
guarantee you that your client and their attorney will beg to differ.

To swn it up, I think our best strategy is to take advantage of every opportunity to educate fellow surveyors and our legislators on what the proposed change really is and what it will
do. We should also be prepared to appear before the committees to rebut and defend any objections to the proposed legislation.

Glenn Bennett, PLS

From: Rodney [ mailto:rodney@dioptrageomatics.com]
Sent: Wednesday, November 19, 2014 11:44 AM
To: 'Tom Ruby'; 'Nathan Dang'
Cc: 'Bob Jones'; 'Bruce Smith'; 'Clint Hansen'; 'George Yerian'; Glenn Bennett; 'ISPLS OFFICE'; 'Jeannie Vahsholtz'; 'Jeremy Fielding'; 'John Russell'; 'Katy Dang'; 'Mitch
Christian'; 'Rob Stratton'; 'Stephen Staab'; 'Steve Frisbie'; 'Thomas Taylor'; 'Tyson Glahe'
Subject: RE: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?

I wderstand ftrst reaction is emotional but may I suggest we be patient before we jump into a fight that has no merit.

One man's opinion (and it is just that) does not detract from the overwhelming support for this issue.

The article is full of rniswderstanding, uninvolved/ uneducated opinion and theatrical hearsay.

The arrogance of Mr. Erickson is obvious. His assumption that a judge would be concerned whether the ex-pert witness has read American Surveyor or subscnbes to the philosophy of
Jeff Lucas is laughable.

I would be interested to know ifhe is a paid member of ISPLS? Does he attend our conferences? For me, the ftrst qualifying condition to have an valid opinion on any issue is to be
involved with the organizations that the issue impacts.

I think we should expect some opposition. That is natural. However the score is still: ISPLS Members (125) infavor and outsiders (I) opposed.

Lets not fight Mr. Erickson. Lets continue on our path of educating our 1egista1ive ·body and proceed in a professional manner.
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Rodney Burch PLS

www .dioptrngeomatics.com

4737 Afton Place, Ste. B
Chubbuck, ID 83202

Office: 208-237-7373
Fax: 208-238-3385

From: Tom Ruby [mailto:TRR@JUB.com]
Sent: Wednesday,Novemberl9,201411:09 AM
To: Nathan Dang
Cc: Bob Jones; Bruce Smith; Clint Hansen; George Yerian; Glenn Bennett; ISPLS OFFICE; Jeannie Vahsholtz; Jeremy Fielding; John Russell; Katy Dang; Mitch Christian; Rob Stratton; Rodney
Burch; Stephen Staab; Steve Frisbie; Thomas Taylor; Tyson Glahe
Subject: RE: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?

Count me in!

Tom

From: Nathan Dang [mailto:nathan@accuratesurveyors.com]
Scnl: Wednesday, N ovember19, 2014 11 :07 AM
To:TomRuby
Cc: Bob Jones; Bruce Smith; Clint Hansen; George Yerion; Glenn Bennett; ISPLS OFFICE; Jeannie Vahsholtz; Jeremy Fielding; John Russell; Katy Dang; Mitch Christian; Rob Stratton; Rodney
Burch; Stephen Staab; Steve Frisbie; Thomas Taylor; Tyson Glahe
Subject: Re: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?

Who wants to write the rebuttal? Or help me write the rebuttal? Rob and Steve we need your help up north. Please contact me as soon as possible.

Nate

On Wed, Nov 19, 2014 at 11:04 AM, Tom Ruby <TRR@jub.com> wrote:
From the article "your profession needs your involvement". I completely agree Mr. Erickson. Where have you been for the last two years? Two years in which we were
begging for involvement? A time during which your complaints could have been addressed, you sat in silence.

The scenario presented in the article begs the question: If the board were to allow someone to sit for the exam with no boundary experience (which they wouldn't) how
on earth would such a person pass either the fundamental or the principles and practice exam?

ALL of you in Legislative Districts Six and Seven just got a larger burden placed upon you to reach-out and make sure your legislators understand the REAL issues at
hand.

Tom
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Rodney Burch PLS

www .dioptragcomatics.com

4737 Afton Place, Ste. B
Chubbuck,

ID 83202

Office: 208-237-7373
Fax: 208-238-3385

From: Tom Ruby [mail to :TRR@JUB.com)
Sent:Wednesday, November19, 201411:09 AM
To: Nathan Dang
Cc: Bob Jones; Bruce Smith; Clint Hansen; George Yerion; Glenn Bennett; JSPLS OFFICE; Jeannie Vahsholtz; Jeremy Fielding; John Russell; Katy Dang; Mitch Christian; Rob Stratton; Rodney
Burch; Stephen Staab; Steve Frisbie; Thomas Taylor; Tyson Glahe
Subject: RE: FW: AmcriSurv Today: New issue; A Trifecta ££iuals a Perfect Storm?

Count me in!

Tom

From: Nathan Dang [mailto:nathan@accuratesurveyors.com]
Senf: Wednesday, November 19, 2014 1 J:07 AM
To:TomRuby
Cc: Bob Jones; Bruce Smith; Clint Hansen; George Yerion; Glenn Bennett; ISPLS OFFICE; Jeannie Vahsholtz; Jeremy Fielding; John Russell; Katy Dang; Mitch Christian; Rob Stratton; Rodney
Burch; Stephen Staab; Steve Frisbie; Thomas Taylor; Tyson Glahe
Subject: Re: FW: AmeriSurv Today: New issue; A Trifecta Equals a Peifect Storm?

Who wants to write the rebuttal? Or help me write the rebuttal? Rob and Steve we need your help up north. Please contact me as soon as possible.

Nate

On Wed, Nov 19, 2014 at 11 :04 AM, Tom Ruby <IRR@jub .com> wrote:
From the article "your profession needs your involvement". I completely agree Mr. Erickson. Where have you been for the last two years? Two years in which we were
begging for involvement? A time during which your complaints could have been addressed, you sat in silence.

The scenario presented in the article begs the question: If the board were to allow someone to sit for the exam with no boundary experience (which they wouldn't) how
on earth would such a person pass either the fundamental or the principles and practice exam?

ALL of you in Legislative Districts Six and Seven just got a larger burden placed upon you to reach-out and make sure your legislators understand the REAL issues at
hand.

Tom
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YELLOW HIGHLIGHTS ADDED

BOARD OFFICIALS INVOLVED IN THIS E-MAIL CHAIN
John Elle= Chairman. Expert Witness, asst. prosecutor, 2nd Investigator.
Keith Simila = Executive Director and issuer of marching orders.
Glenn Bennett= Board Member and composer of response .
John Russell = First Investigator.
Jim Szatkowski = Assistant Executive Director

Rodney Burch PLS

I>IOPI'RA

www.dioptrageomatics.com
4737 Afton Place, Ste. B
Chubbuck, ID 83202
Office: 208-237-7373
Fax: 208-238-3385
From : Nathan Dang [mailto:nathan@accuratesurveyors.com]
Sent: Wednesday, November 19, 2014 1:41 PM
To: Steve D. Staab

Cc: Glenn Bennett; Rodney; Tom Ruby; Bob Jones; Bruce Smith; Clint Hansen; George Yerion; ISPLS OFFICE; Jeannie Vahsholtz; Jeremy Fielding; John Russell; Katy Dang; Mitch
Christian; Rob Stratton; Steve Frisbie; Thomas Taylor, Tyson Glahe; elle@ae-eng.com; Keith Simila; Jim Szatkowski
Subject: Re: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?

All ,
Thanks for the comments and discussion. I put forth the idea for a rebuttal to Mr. Erickson's rant on a request from Keith Simila . I think there is merit in
ex pressing our opinion and I think it can be done with grace and dignity.

!On request from Keith Similal

Nate

On Wed , Nov 19, 2014 at 1 :25 PM, Steve D . Staab < sd staab@lcsc.edu > wrote :
I agree 110% w ith Mr. Bennett and in his last sentence that is what we are trying to do by inviting all local surveyor's to our meetings. At least they show up the majority of
the meeting's w hile our members are hit and miss. I want them to know that, to paraph rase our President, "we aren't smart enough to know what we need". W e also knoll\
if there is opposition out there to our ideas and think about combatting them.
From : Glenn Bennett [mailto:gbennett@civilsurvey.net]
Sent: Wednesday, November 19, 2014 12:17 PM
To: Rodney; 'Tom Ruby'; 'Nathan Dang'
Cc: 'Bob Jones'; 'Bruce Smith'; 'Clint Hansen'; 'George Yerion' ; 'ISPLS OFFICE'; 'Jeannie Vahsholtz'; 'Jeremy Fielding' ; 'John Russell' ; 'Katy Dang'; 'Mitch Christian'; 'Rob Stratton' ; Stev
D. Staab; 'Steve Frisbie'; 'Thomas Taylo~; 'Tyson Glahe'; elle@ae-eng.com; 'Keith Simila'; 'Jim Szatkowski'
Subject: RE: FW: AmeriSurv Today: New issue; A Trifecta Equals a Perfect Storm?
I agree 100% w ith Rodney. To quote Curt Sumner from earlier in the week "It never pays to get down in the mud with a pig. You only get dirty and the pig loves it." I
believe Mr. Erickson 1s seeking attention (maybe he wasn't hugged enough as a child) and hopes to generate a reaction or response. I think our objectives are better met if
w e note his objections and be prepared to defend our legislation before the legislature at the proper time . We should also continue to educate other surveyors and our
legislators on w hat we are trying to accomplish with the legislation . If we do it properly, they will see Mr. Erickson for what he is. I believe that if we respond to him we will
only tip our hand and give him time to organize a rebutta l of his own.
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FIGURE 2
SW Cor. Sec. 24, T30N, R3E, B.M.

TOP OF RIDGE .....:
·~
- ~
LEGEND

SCS 7-20-1946 DDX-2-61
Prepared 9-11 -15
1" = 50'

Various versions
of SW Cor. Sec. 24.
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TOWNSHIP 33 NORTH, RANGE 3 EAST, OF THE BOISE MERIDIAN, IDAHO
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Chie f Codostro l Surveyor for Idaho
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UNITED STATES
DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT

FIELD NOTES
OF THE
DEPENDENT RESURVEY OF PORTIONS OF
THE SOUTH AND WEST BOUNDARIES,
THE SUBDIVISIONAL LINES,
THE SUBDIVISION OF SECTIONS 1, 11, AND 12,
LOT 43 OF SECTION 1,
THE ADJUSTED RECORD MEANDERS
OF A PORTION OF THE LEFT BANK OF THE
CLEARWATER RIVER IN SECTION 1,
THE ADDITIONAL SURVEY OF SUBDIVISION LINES IN SECTIONS 1, 11, AND 12,
THE SUBDIVISION OF SECTIONS 14, 15, 16, 17, 19, 20, 21, 22, 29, 30, 32, AND 36,
THE SURVEY OF LOT NOS. 56, 58, AND 61, IN SECTION 1,
LOT NO. 8 IN SECTION 11,
AND OF LOT NO. 58 IN SECTION 12,
TOWNSHIP 33 NORTH, RANGE 3 EAST,
BOISE MERIDIAN, IDAHO

EXECUTED BY
Ronald J. Brown, Cadastral Surveyor
Under special instructions dated and approved July 6, 1998, and amended special instructions
dated and approved September 16, 1998, and supplemental special instructions dated and
approved May 5, 2000, and supplemental special instructions dated and approved June 21,
2000, which provided for the surveys included under Group Number 1023, Idaho, and
assignment instructions dated July 6, 1998.
Survey commenced :
Survey completed:

July 6, 1998
June 29, 2005
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Township 33 North, Range 3 East, Boise Meridian, Idaho

The following field notes are those of the dependent resurvey of portions of the
south and west boundaries, the subdivisional lines, the subdivision of sections 1,
11, and 12, lot 43 of section 1, the adjusted record meanders of a portion of the
left bank of the Clearwater River in section 1, the additional survey of subdivision
lines in sections 1, 11, and 12, the subdivision of sections 14, 15, 16, 17, 19, 20,
21, 22, 29, 30, 32, and 36, the survey of lot Nos. 56, 58, and 61, in section 1,
lot No. 8 in section 11, and of lot no. 58 in section 12, Township 33 North,
Range 3 East, Boise Meridian, Idaho. A portion of the east boundary was
concurrently dependently resurveyed in the field notes for Group 1055, T. 33 N.,
R. 4 E.
David P. Thompson surveyed the north boundary in 1870 and a portion of the
subdivisional lines and subdivided portions of sections 1, 11, and 12, and surveyed
the meanders of the left bank of the Clearwater River in section 1, in 1873.
Edson D. Briggs surveyed the south and west boundaries and the remaining
subdivisional lines in 1891. Harold W. Heimark resurveyed portions of the north
and west boundaries, the subdivisional lines, and subdivided sections l and 12,
and adjusted the 1873 meanders of the left bank of the Clearwater River in section
1, in 1977-1984. Douglas A. Welman resurveyed portions of the north boundary,
the subdivisional lines and subdivided sections 1 and 2, and adjusted a portion of
the 1977-1984 meanders of the left bank of the Clearwater River in section 1, in
1991-1992. A portion of the east boundary was resurveyed concurrently by
Ronald J. Brown in 1999-2001 under Group No. 1055, Idaho.
The Short Line Railroad was surveyed by E.H. McHenry, Chief Engineer, and
was accepted by the Short Line Railroad as shown on the plans dated 1899.
There are numerous surveyors licensed by the State of Idaho who have plats
and/or corner perpetuations filed in county courthouses pertaining to the surveyed
area. There are also a few surveys that have not been recorded.
There are a few earlier surveyors, who worked in the area, as county surveyors or
private surveyors that were not licensed, or there is no record of their licensing in
the State of Idaho.
The resurvey was executed in accordance with specifications set forth in the
Manual of Surveying Instructions. 1973, and the special instructions dated July 6,
1998, amended special instructions dated September 16, 1998, supplemental
special instructions dated May 5, 2000, and supplemental special instructions dated
June 21, 2000, for Group No. 1023, Idaho.
Preliminary to the resurvey, the lines of the previous surveys were retraced and a
diligent search was made to identify evidence of all previously established corner
monuments and other calls of the record. Identified corners were accepted and
remonumented or rehabilitated in their original positions; lost corners were
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Township 33 North, Range 3 East, Boise Meridian, Idaho

restored at proportionate positions based on the latest official record. The
retracement data were thoroughly verified and only the true line field notes are
given hereh1.
The direction of all lines refer to the true meridian and were determined by means
of fore- and backsights and angles to the right from azimuths obtained from ties to
National Geodetic Network and the GPS stations created in the Kamiah Cadastral
Project Network triangulation stations and verified by solar observations taken
during the progress of the survey. Distances were measured on the slope with a
Topcon 301 instrument and reduced to true horizontal measurement. This
instrument was calibrated by comparison with the National Geodetic Survey
Calibration Base Line "BOISE" located in Ada County, Idaho. All lines not
forming a closure were measured twice to preclude error.
The geographic position in NAD83 (1992), of the following corners, as
determined from ties to National Geodetic Survey Triangulation Stations "Q390",
and "KAMIGPS" located in the SWl/4 and NWl/4 of section 7, T. 33 N., R. 4
E., respectively, using GPS satellite methods with Trimble Navigation, 4000 SSE
Geodetic Surveyor receivers are:
Corner of Tps. 32 and 33 N., Rs. 2 and 3 E.,
Latitude: 46°09'00.894" N., Longitude: 116°08'18.384" W.
Corner of sections 1, 2, 35, and 36, on the south boundary of the Township
Latitude: 46°09'01.835" N., Longitude: 116°02'03.947" W.
Corner of sections 14, 15, 22, and 23,
Latitude: 46°11'39.787" N., Longitude: 116°03'16.150" W.
Center 1/4 section corner of section 36,
Latitude: 46°09'28.291" N. Longitude: 116°01 '26.358" W.
The mean magnetic declination is 16 1/2°E., as determined from a declination
chart prepared by the U.S. Geological Survey.

Dependent Resurvey of a Portion of the South Boundary,
T. 33 N., R. 3 E., Boise Meridian, Idaho

Restoring the 1891 survey executed by
Edson D. Briggs
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Dependent Resurvey of a Portion of the Subdivisional Lines,
T. 33 N., R. 3 E., Boise Meridian, Idaho

I
I
I

I
l
I

I
Point is located in line with the remnants of an ancient fallen fence, scattered
wood fence posts bears R and S. on steep S. slope.
Ascend a S. slope.
46.60

Spur, slopes SE; thence along broken E. slope.
From this point a mouna of stone for a fence jack, bears East, 0.75 chs. dist., the
apparent N. end of the fence remnants.

59.94

Fence, bears ESE and WNW.

60.615

Point for the N 1/16 sec. cor. of secs. 21 and 22.
Set an aluminum post, 30 ins. long, 2 1/2 ins. diam., 24 ins. in the ground, over
a plastic-coated magnet, and in a collar of stone, with cap mkd.

T33N R3E
Nl/16

s211s22
2000
from which
A ponderosa pine, 22 ins. diam., bears N. 17 1/4° E., 231 lks. dist.,
mkd. Nl/16 S21 BT
A Douglas-fir, 24 ins. diam., bears N. 32 1/2° E., 432 lks. dist., mkd.
Nl/16 S22 BT.
Continue along a broken E. slope.
80.82

Point for the cor. of secs. 15, 16, 21, and 22, determined at the intersection of the
remnants- of ancient wire fences that bear NNE around boulders curving N., . ,
and W. :fhis J:>Osition is harmonious with other cors. in the area and the record
topography calls bet. secs. 15 and 16 and is accepted as the best available
evidence of the orig. cor.
At the corner point
Set an aluminum post, 30 ins. long, 2 1/2 ins. diam., 24 ins. in the ground, over
a plastic-coated magnet, with cap mkd.
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Dependent Resurvey of a Portion of the Subdivisional Lines,
T. 33 N., R. 3 E., Boise Meridian, Idaho

T33N R3E

S16 S15
S21 S22
2000

from which
A ponderosa pine, 15 ins. diam., bears N. 75 1/4° E., 97 lks. dist., mkd.
T33N R3E S15 BT.
A ponderosa pine, 18 ins. diam., bears S. 88 3/4° E., 168 lks. dist., mkd.
T33N R3E S22 BT. This tree has old barbed wire on E. side of trunk.
from which a bearing tree mkd. by Erickson
A ponderosa pine, 29 ins. diam., bears S. 81 3/4° W., 343 lks. dist.,
mkd. with a partially healed face.

The exact position of the fence was found by a remaining strand' of wire which
corners at this position.
From this cor., a local cor. established by Chad R. Erickson, Idaho PLS No.
7157, in 2003, as the cor. of secs. 15, 16, 21, and 22, recorded under Instrument
No. 378434 in the Idaho County Courthouse, bears S. 77°10' W., 2.278 chs.
dist., monumented with a galvanized post, 1 1/2 ins. diam., firmly set, projecting
2 ins. above the ground, in a mound of stone 3 ft. diam., with aluminum cap
mkd. T33N R3E S16 S15 S21 S22 RLS 7157 2003. This position is not
supported by the evidence that was used to make its determination and this
position is not used in this survey.

From the cor. of secs. 14, 15, 22, and 23.
S. 89°56' W., bet. secs. 15 and 22.
1.03

Fence, bears N. and S.
Descend over a W. slope.

20.01

Point for the E 1/16 sec. cor. of secs. 15 and 22. Point not monumented.
Continue to desc. over W. slope.

40.02

Point for the 1/4 sec. cor. of secs. 15 and 22, determined latitudinally on line bet.
controlling cors. and longitudinally by an ancient fence line, bears N. and S. This
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Dependent Resurvey of a Portion of the Subdivisional Lines,
T. 33 N., R. 3 E., Boise Meridian, Idaho

has long been regarded as the property fence by the local landowners and is
accepted as the best available evidence of the longitudinal position of the orig. cor.
Point not monumented.

S. 89°56' W., beginning new measurement.
Descend over a W. slope.
17.80

Idaho State Highway No. 162, 36 lks. wide, bears N. and S.

20.29

Seven Mile Creek, 12 lks. wide, course N.

21.71

Point for the W 1/16 sec. cor. of secs. 15 and 22.
Set an aluminum post, 30 ins. long, 2 1/2 ins. diam., 24 ins. in the ground over a
plastic-coated magnet, and in a collar of stone, with cap mkd.

T33N R3E

S15
Wl/16 S22

2000
from which
A power pole, 11 ins. diam., bears S. 43 1/2° E., 96 lks. dist., with
aluminum letters 0821A attached.
A ponderosa pine, 8 ins. diam., bears N. 27° E., 73 lks. dist., mkd.
W 1/16 S15 BT.
Set a metal post, with a sign attached, alongside cor.
Corner is located on an E. slope.
21.90

Track road, cut into the hillside, 18 lks. wide, bears N. and S.
Ascend over a broken E. slope.

43.42

The cor. of secs. 15, 16, 21, and 22.

N. I 34' W., bet. secs. 15 and 16.
0

Over mountainous lands.
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Dependent Resurvey of a Portion of the Subdivisional Lines,
T. 33 N., R. 3 E., Boise Meridian, Idaho

0.55

Draw, drains E.; thence along a broken E. slope.

11.70

Spur, slopes NE.

20.285

Point for the S 1/16 sec. cor. of secs. 15 and 16.
Set an aluminum post, 30 ins. long, 2 1/2 ins. diam., 12 ins. in the ground, in a
mound of stone, 3 ft. base, to top, with cap mkd.

T33N R3E

S1/16
S16jS15
2000
from which
A ponderosa pine, 18 ins. diam., bears S. 20 3/4° E., 265 lks. dist., mkd.
S1/16 S15 BT.
Set a wood post, with a metal sign attached, alongside the cor.
Corner is located on an E. slope.
24.70

Top of spur, slopes NE; trail, bears NE and SW. (Record, 24.50). Thence
descend NW slope.

40.57

Point for the 1/4 sec. cor. of secs. 15 and 16, at proportionate dist.; there is no
remaining evidence of the orig. cor. Point not monumented.
From this point, the intersection of ancient fences extending N., S., and E.,
determined from fragments of wood fence posts and wire, bears S. 16°30' W .,
2.41 chs. dist.
From this point, the cor. established by Chad R. Erickson, Idaho PLS No. 7157
in 2003, monumented and filed as described in the Idaho County Courthouse
under Instrument No. 0429974, bears N. 77° 12' W., 1.13 chs. dist. No marks
could be seen on the stone found by Erickson, it's position is not harmonious with
the original record call for Indian trails at 24.50 chs. dist. bet. secs. 15 and 16
and is not accepted or used in this survey.
Descend over a broken N. slope.

49 .82

From this point, a ponderosa pine, 30 ins. diam., bears West 0.72 chs. dist. This
pine has wire wrapped around it and it is the S. end of a wire fence which extends
northerly.
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60.855

Point for the N 1/16 sec. cor. of secs. 15 and 16, determined latitudinally at
proportionate dist., and longitudinally by an ancient fence, bears N. and S. This
fence has long been utilized as the property Boundary oy the local landowners and
is accepted as the best available evidence of the longitudinal position of the cor.
Set an aluminum post, 30 ins. long, 2 1/2 ins. diam., 24 ins. in the ground, over
a plastic-coated magnet, with cap mkd.

T33N R3E
Nl/16

S16jS15
2000
from which
A ponderosa pine, 24 ins. diam., bears N. 49° E., 46 lks. dist., mkd.
Nl/16 S15 BT.
A ponderosa pine, 8 ins. diam., bears N. 22 1/2° W., 101 lks. dist., rnkd.
Nl/16 S16 BT.
Corner is located on a N. slope, on the E. side of an ancient fence, bears N. and

s.
From this cor., a stump, 12 ins. diam., 3 ft. high, being the cor. of ancient
fences, bears S. 21 °43' E., 0.485 chs. dist., fences extend N. and E.
From this same cor., a woo fence post, the cor. of ancient fences, bears
N. 0°14' W., 0.42 chs. ist., fences extend N., S., and W.

N. 0°43' W. beginning new measurement.
Descend over N. slope, and along the old fence line.
19.25

Lawyer Creek, 20 lks. wide, course NE. This creek has been channelized by the
Corp of Engineers and is not in the same location as when the original survey was
performed.

20.28

The cor. of secs. 9, 10, 15, and 16, determined at a cor. of fences, extending N.,
E., and S.; this ha~) ong been utilized by the local landowners as the cor. and is
accepted as the best available evidence of the orig. cor. position.
At the corner point
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Dependent Resurvey of a Portion of the Subdivisional Lines,
T. 33 N., R. 3 E., Boise Meridian, Idaho

Set an aluminum post, 30 ins. long, 2 1/2 ins. diam., 20 ins. in the ground, over
a plastic-coated magnet, and in a mound of stone, 2 ft. base, to top, with cap
mkd.

T33N R3E

S 9 S10

S16 S15
2000
from which
A power pole, 10 ins. diam., bears N. 41 ° E., 94 lks. dist.
A wood post at a cor. of fences, bears S. 3 1/4° W., 43 lks. dist., fences
extend N. and W., along the N. bank of Lawyer Creek.

From the cor. of secs. 10, 11, 14, and 15.
S. 88°40' W., bet. secs. 10 and 15.
40.34

The 1/4 sec. cor. of secs. 10 and 15, monumented with a basalt stone,
12xllx5 ins., firmly set, projecting 5 ins. above the ground, mkd. 1/4 on N. face.
Point not remonumented.
from which
A power pole, 12 ins. diam., bears N. 82 3/4° W., 192 lks. dist., with
metal numbers 094 attached.
Corner is located 2 lks. SE of a cor. of fences extending N. and E., and on a N.
slope.

S. 89°49' W., beginning new measurement.
19.82

Idaho State Highway No. 162, 36 lks. wide, bears N. and S.

20.08

The W 1/16 sec. cor. of secs. 10 and 15, established by George Carlyle, a former
unlicensed surveyor, according to local landowners, monumented with a metal
power pole spike, 5/8 in. diam., 10 ins. long, firmly set, 2 ins. below the surf.ace
of the shoulder of the highway; this is accepted as a careful and faithful
establishment of the cor. position.
At the corner point
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Set a metal post, with a metal sign attached, alongside the cor.
Continue over cultivated fields.
4L43

Point for the cor. of secs. 16, 17, 20, and 21, determined latitudinally in line with
fences to Uie E. and to the W., and longitudinally at proportionate dist. This is
accepted as the Best available evidence of the latitudinal position of the orig. cor.
Point is located in a field and is not monumented.

From the cor. of secs. 15, 16, 21, and 22.
N. 89°51' W., bet. secs. 16 and 21.
20.215

The E 1/16 sec. cor. of secs. 16 and 21, determined at an embedded mound of
stone, 5 ft. base, 1 ft. high; there are remnants-,.-of old fence wire laying on the
ground in the immediate vicinity of this-mound of stone. The size of the mound
of stone indicates that it may have been at a cor. of fences, not at a normal fence
post, sometime in the distant past. This point is in line with a fence to the S., and
to the W., and what could have been a fence line to the E. There are no standing
fence posts to the E., but there is evidence of a small berm indicating a fence line
at one time. This point best places the section line wliere ancienfboundary fences
were at one time, and it is accepted as a faithful establishment of-the cor. pos1tion.
At the corner point
Set an aluminum post, 30 ins. long, 2 1/2 ins. diam., 24 ins. in the ground, over
a plastic-coated magnet, in a mound of stone, 5 ft. base, to top, with cap mkd.

T33N R3E
S16
El/1 6 S21

2000
Set a wood post, with a metal sign attached, alongside the cor.
From this cor., a cor. of fences, bears S . 4°29' W., 0 .57 chs. dist., fences extend
S., westerly (this fence bends WNW for about 400 lks. , then W":j, and with
evidence of fence posts, remnants of wire, and a large berm to the E. This cor.
of fences was not accepted because it does not line up with the complete fence to
the Wa
e.

S. 88°32' W., beginning new measurement.
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Subdivision of Section 17,
T. 33 N., R. 3 E., Boise Meridian, Idaho

39.80

Point for the center 1/4 sec. cor. of sec. 17, at intersection with the E. and W.
center line of sec. 17. Point not monumented.
Descend over mountainous land.

80.24

The point for the 1/4 sec. cor. of secs. 8 and 17.

From the point for the 1/4 sec. cor. of secs. 16 and 17.
S. 89 ° 15' W., on the E. and W. center line of sec. 17.
Over mountainous land.
39.80

The point for the center 1/4 sec. cor. of sec. 17.

60 .00

Point for the C-W 1/16 sec. cor. of sec. 17. Point not monumented.

80.20

The 1/4 sec. cor. of secs. 17 and 18.

From the W 1/16 sec. cor. of secs. 17 and 20.
N. 0 °01' W., on the N. and S. center line of the SWl/4 of sec. 17.
Over mountainous land and along a fence.
19,60

The SW 1/16 sec. cor. of sec. 7, determinea at a cor. of fences , extending E.,
S., ano W.; the fences were deemed to have been located in good faith, have long
been accepted by the landowners as the cor., and this position is accepted as a
careful and faithful establishment of the cor. position.
At the corner point
Set an aluminum post, 30 ins. long, 2 1/2 ins. diam., 24 ins. in the ground, over
a plastic-coated magnet, and in a collar of stone, with cap mkd.

T33N R3E
SWl/16 S17

2000

Corner is located C'.Jl N. side of a wood fence cor. post, on the SE edge of a rock
mound, 6x4x3 ft., and on a gentle S. slope.
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Subdivision of Section 19,
T. 33 N ., R. 3 E., Boise Meridian, Idaho

T33N R3E
C

Sl/16!S19
2000
from which

A power pole, 11 ins. diam., bears S. 81 3/4° E., 220 lks. dist., with
aluminum numbers OB7 12 attached.
A power pole, 11 ins . diam., bears S. 44 1/2° W., 50 1/2 llcs . dist., with
aluminum numbers OB7 11 attached.

20.78

The center 1/4 sec. c-or. f sec. 19, detennined at a cor. of fences extencling S.
and E.; this has long beenlised by local landowners as the cor., and is-accepted as
a careful and faithful establishment of the cor. position. Point not monumented.

N. 0°28' E., beginning new measurement.
Over rolling cultivated fields.
39. 73

The point for the 1/4 sec. cor. of secs. 18 and 19.

From the 1/4 sec. cor. of secs. 19 and 20.
N. 89°55 ' W., on the E. and W. center line of sec. 19.
40.24

The center 1/4 sec. cor. of sec. 19.

S. 88 °35' W., beginning new measurement.
Continue over rolling cultivated land .
38.54

The point for the 1/4 sec. cor. of secs. 19 and 24, on the W. bdy. of the Tp.,
hereinbefore described.

From the S 1/16 sec. cor. of secs. 19 and 20.
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United States Department of the futerior
BUREAU OF LAND MANAGEMENT
Idaho State Office
1387 South Vinnell Way
Boise, Idaho 83709

In Reply Refer Tc,:
9661 (957)

JUL 112008
Mr. LeRoy Howen
PO Box 1136

Kamiah, ID 835~6-1136
Dear Mr. Howell:
We have reviewed. your protest, received in this office on February 21, 2008, of a dependent
resurvey and subtlivision in T. 33 N., R. 3 E., Boise Meridian, Idaho, survey accepted July 1,
2005. Specifically, you protested our location of the southwest com of section 15, the quarter
corner common t,) sections 15 and 16, and the NW 1/16 section comer of section 15, all in this
township. These comers, and others, are necessary for determining the boundary between your
property and an adjoining Indian allotment to the west of your property.
Your surveyor, Chad R. Erickson, Idaho PLS No. 7157, provided substantial amounts of
information, whi<:h you have included to support your protest. Most of that information was
formerly providei to us by Mr. Erickson or gathered by us during the course of our survey. That
information and• >ther evidence gathered during the course of our dependent resurvey was
considered in res ponding to your protest letter. Much of the Erickson information and reports
involves comers other than the three you are protesting and are not discussed in this response.

This survey was extremely complex because of the overall size of the survey, terrain, lack of
evidence from the original survey, and conflicting evidence of the section lines. Our survey
involved numerous consultations with your surveyor, Chad Erickson, local long time residents,
other smveyors, lristoric records research, substantial fieldwm:k, and many meetings and phone
calls between our field and office surveyors. This township bad numerous occupancy lines,
including your VI est boundary, which required considerable investigation due to the difficulty in
<lctermining ~lie 1;orret:t Uounclary location. _t\.s these difficult lines •Nere en-countered, the surYey
s(aff, fuily UnJer;tan,.ling the Jn·ipOrtance cf t.3-ic comt.i .hJ(:atio·ns ;ifi{i ht;\v they.. affected th0 Ir....c~l
Indian a.nd non-J nrlian iar1downer' s interes.ts~ docuinented their rationale in r~pori..s or .:.;2.crfh.Js t;:;
the gn~ssp file~•, in the body of the :field notes themselves. Typical ite.rns considered in comer
pDint d~it=.rrniEat~(..iJJ., v./h.Bi1 there \1.ras n0 0rigi:;1i~1 ev-i::!.cnce of the ~omer !'emainjng~ lnctuded
v,,.•hen to u~e or nc,t us~ funce IJrojecr!.uns~ fenc~ izrterse-Gti()f!~> ·private s1.~n,·ey m0n"~:rnent$.~ G.nd
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This swveyor style description contains several items of information. The BLM surveyor
determined the position of the corner at the intersection of the projection of old fences. There
was an east and west fence, or remnants thereof, with another fence coming in from the north.
Because the actual Cl>mer location was in a rocky area of boulders, the fence from the north
curved around these boulders. The BIM surveyor accepted this fence intersection because the
other found corners to the north, south and west reasonably matched Briggs' record distances to
this point, which is the harmoniously related comment. Also, traveling north along the section
line from this corner, the field notes state that the section line intersects a trail on the top of a
spur ridge at 24.70 chains (approximately 1630 feet). Briggs originally recorded the same
feature in his notes as being 24.50 chains (approximately 1615 feet) northerly, or only a
difference of abo·ut 15 feet. It is understood that while topographic calls usually do not exactly
place a 1::orner, they do help verify the location of corners, as mentioned in Manual §5-16 above.
Page 30 of the field notes also references a Chad Erickson monument, established by hiin for the
same comer and recorded under Instrument No. 378434, as being S. 77°10' W ., 2.278 chains
(150.35 feet) from our position. Mr. Erickson discusses his determination of the restored corner
point in his Survey Report, dated June 19, "2003, pgs. 2 and 3, and attached Corner Perpetuation
and Filing Recor<.L This is not new information for us as both our surveyor and Mr. Erickson
have previously shared information and cliscussed. this and numerous other comers in this ·
township during the course of this survey. 2 The report discusses how fences were built in this
area, i.e., through rugged terrain, some on cardinal directions, others as fences of convenience
where trees were used to nail fence wire instead of setting a fence post. Mr. Erickson's
Amended Survey report of May 25, 2001, also covering this same corner, refers to a fence
running southerly from the northwest comer of section 15 for at least 7,100 feet, or through the
area of the southwest comer of section 15 being discussed here, and continuing southerly.
Quoting from the fiist page, section A. of this report "Continuous, existing fence remnants run
remarkably straight from the NW comer of Sec. 15 S. 0°24' W., at.least 7,100 feet."
The above quote is specifically mentioned because our surveyor has also walked this line and his
conclusions are quite clifferent. From his May 30, 2001, report to the Cadastral Chief for BlM,
Idaho, he found a one chain (66 feet) wide band offence remnants for a north and south-bearing
fence, not a continuous existing fence. He discusses fallen fence posts that have slid down the
hill, some flagged by Mr. Erickson, and a Ponderosa pine with fence wiring that he concludes
was part of a fence following the crest of the hill. He found bed rails, which he subsequently
deemed to be junk, not a fence jack. In general, our surveyor recognized that some of Briggs'
topography calls in the township are wrong, i.e., sometimes the features are there but the
distances are off; however, on this west line of section 15, he feels the line was carefully run.

2

The relationship between Ron Brown, our field surveyor assigned to this township survey, and Mr. Erickson has
been professional, e.g. reviewing private survey records, meeting on the ground at a comer location together, and
sharing insights on particular comers. However, as professionals, they have also had disagreements as to what the
evidence may mean or where it lead~. This is best summarized in Mr. Erickson's December 15, 2005, Survey
Report.
In challengi11g some of Ron Brown's comers, I amemnlating him. not discrediting him. As a
compliment, it could be said that I am tying [sicJ to be a better Ron Brown than.Ron Brown is.
Ron Brown did a masterful job in identifying scores and scores of comer positions in this
township, properly utilizing collateral evidence. Only a small percentage of Ron's comers were
established by proportioning. But the reality of proportioned comers is that they almost beg to be
proven wrong, and my proportioned comers, God spare me from them. are
much as target
: ·,,
as anyone eL~e•s.

Mt as
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The objections a:i1d information included with your letter of protest provide no new or additional
information or re :isons supporting a change to our 2005 Dependent Resurvey. Accordingly, your
protest is denied.
Within 30 days o Freceipt of this decision, you have the right to appeal the decision to the Interior
Board of Land Appeals, U.S. Department of Interior. As the appellant, you have the burden of
showing that the decision appealed from is in error. Your appeal must follow the procedures
outlined in the enclosed form ID 1842-1, "Information on Taking Appeals and Stays to the Board
of Land Appeals. '

Sincerely,

~~~
Thomas H. Dyer
State Director
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COURT MI,NUTES

CV-2016-0045061
Chad R Erickson vs. ldaho Board of Licensure of Professional Engineers, eta!.
Hearing type: Motion
Hearing date: 11/27/2017
Time: 8:35 am
Judge: Gregory FitzMaurice
Courtroom:
Court reporter: Keith Evans
Minutes Clerk: Sheri Clark
Tape Number: District

9:01

Court introduces case. Erickson present pro-se, Beehner-Kane present
telephonically for Board.

9:02

Court addresses Erickson re: addition to the record
Exchange

9:04

Erickson offers argument in support of motion

9:16

Court addresses Beehner-Kane re: John
Beehner-Kane responds-objects

9: 18

Beehner-Kane offers argument against motion for addition to clerk' s record

9:25

Erickson offers rebuttal

9:31

Erickson moves for motion to take judicial notice
Court takes under advisement

9:32

Court questions Beehner-Kane re : exhibit a-n
Beehner-Kane responds
Court takes under advisement
Recess

•-
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF IDAHO
CHAD R. ERICKSON,

)
)
Respondent/Appellant,
)
)
vs.
)
)
THE IDAHO BOARD OF LICENSURE )
OF PROFESSIONAL ENGINEERS and )
PROFESSIONAL LAND SURVEYORS )
and KEITH SIMILA, in his capacity as )
Executive Director of the Idaho Board )
Of Licensure of Professional Engineers )
And Professional Land Surveyors,
)
)
Complainants/Respondents.
)

CASE NO. CV 16-45061
Order Denying Appellant's
Request to Augment the Record

Appellant Chad R. Erickson (Erickson) has filed a motion to add certain
documents to the Clerk's record in his appeal of this Court's judicial review of the
decision by the Idaho Board of Licensure of Professional Engineers and Professional
Land Surveyors (Board) to revoke his license to survey.
LAW
The Agency Record can be augmented if it is shown that the additional evidence
is material and relates to the validity of the agency action. J.C.§ 67-5276(1). The party
requesting augmentation also has to show that there were good reasons for not
presenting the evidence in the proceeding before the agency or that there were
irregularities in the proceeding. Id. Whether to allow additional evidence to be
presented is within the discretion of the Court. Crown Point Dev., Inc. v. City of Sun
Valley, 144 Idaho 72, 76, 156 P.3d 573, 577 (2007).
In order to determine if there was substantial and competent evidence to support
the agency's decision, the reviewing court reviews the decision on the record that was
Order denying augmentation-1

1103

before the agency. Shubert v. Macy's West, Inc., 343 P.3d 1099, 1105-06, 158 Idaho
92, 98-99 (2015).
DISCUSSION
Erickson requests that a report that the Board's investigator, John Russell, wrote
be included in the record. The scope of discovery of expert opinions is governed by
Idaho Rules of Civil Procedure. IDAPA 04.11.01. Russell did not testify in the hearing
before the board. Discovery of opinions of non-testifying experts employed for trial
preparation is not allowed except under circumstances not applicable here.

I.R. C.P.

26(4)(0). Russell's letter is not part of the record and should not be added to the
record.
Erickson also requests that a letter to the board written by Dorothy Walker that is
complimentary to him be included, as well as an email and correspondence requested
from the board. Erickson alleges that these items show that the Board is biased against
him. Erickson is bound by the record he made at the board hearing. Carey v. Lafferty,
86 P.2d 168, 170 (Idaho 1938). There is nothing in appellate practice that justifies
augmenting the record to establish facts that should have been made part of the record
and were not. Id. Nor has Erickson supplied good reason as to why they were not part
of the record. I.C. § 67-5276(1)(a). See also District Court order filed December 13,
2016.
Erickson has also requested that certain documents from his interlocutory appeal
of a procedural matter be added to the record. The interlocutory appeal has no
relevance to this matter. It has no bearing as to whether the agency's decision was
supported by substantial and competent evidence. Shubert, 343 P.3d at 1105, 158
Idaho at 98.
Finally, Erickson asks that his Exhibits A-N be added to the record. His request
was not timely. I.A.R. 29(a). Even if his request was timely, these exhibits were not
admitted into evidence and would not be an item the appellate court would review.
Shubert, 343 P.3d at 1105-06, 158 Idaho at 98-99.
CONCLUSION
Appellant Chad Erickson's requests to augment the record, filed October 18,
2017 and November 17, 2017 are denied.
Order denying augmentation-2
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DATED this ·

~ day of November, 2017.

Greg
FitzMaurice
District Judge

Order denying augmentation-3
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CERTIFICATE OF SERVICE
I, the undersigned Deputy Clerk of the above entitled Court, do hereby certify that
on this

oD-\-4-

day of November, 2017, served a true and correct copy of the Order

Denying Appellant's Request to Augment the Record to:

Michael J. Kane
Post Office Box 2865
Boise, Idaho 83701-2865

Chad Erickson
2165 Woodland Road
Kamiah, ID 83536

Y

Mail

- - -Fax

X

Mail
- - -Fax

Kathy Ackerman, Clerk of Court

By: / : : h Q:w
Deputy Clerk

Order denying augmentation-4
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1
2

3
4

5

Chad R. Erickson L-7157
2165 Woodland Road
Kamiah, Idaho 83536
Telephone No. (208) 935-2376,
(928) 575-5710 (cell)
ericksonlandsurveys@gmail.com
Pro Se

6
7

8
9

BEFORE THE IDAHO SUPREME COURT,
FILED IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.

10
11
12

Chad R. Erickson
Respondent/Appellant, "Erickson"

13
VS .

14
15
16
17
18
19
20

Complainant/ Respondent, "Board"
THE IDAHO BOARD OF LICENSURE OF
PROFESSIONAL ENGINEERS AND
PROFESSIONAL LAND SURVEYORS and
KEITH SIMILA, in his capacity as Executive
Director of the Idaho Board of Licensure of
Professional Engineers and Professional Land
Surveyors.

SUPREME COURT No. 45205
Idaho Co. Case No. CV-16-45061
Board Docket No. FY 11.11
MOTION TO CORRECT
THE RECORD

21
22
23
24

TO: THE ABOVE-NAMED COMPLAINANT/RESPONDENT (Board), THEIR
ATTORNEY MICHAEL J. KANE, AND THE CLERK OF THE
ABOVE-ENTITLED COURTS;

25
26

This MOTION TO CORRECT THE RECORD is submitted by Respondent/Appellant (Erickson) to

27

the Idaho Supreme Court, lodged at the District Comt of the Second Judicial District of the State of

28

Idaho, in and for the County of Idaho (Court) pursuant to I.AR. 30.1 and 32.

29
30
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As allowed by I.A.R. 30.1, after finding several significant errors that will, or may, lead to
confusion, Erickson herewith submits corrections for these errors:

TRANSCRIPT ERRORS:
A. Page 163/line 23 of the Board's Hearing Transcript: The word "p1 oblematic" should be

"dramatic", see Attachment "A".

B. Page 188/line I of the Board's Hearing Transcript: The words "A, e yott tMaJ e that l1r:mte1
Edwa, ds called the she, ijf on M,. E, ickson, ... " should be change to, "Are you aware that Mrs.

Walker called the sheriff on Hunter Edwards, ... ", see Attachment "B".

C. Page 222/line 6 & 7 from CV 16-45061 Erickson Appeal Transcripts: The words ".. .pe,fect

qua, te, ly ... " should read ".. .pe1fectly ... ". Also insert the word "bearing" after "Carl Edwards". See
Attachment "C"

D. Page 225/line 6 from CV 16-4501 Erickson Appeal Transcripts: The word "..fott1 ... " should
read ".. floored ... ", see Attachment "D" and page 612 of the Clerk's Record.

E. Page 248/line 12 from CV 16-45061 Erickson Appeal Transcripts: The words " ... two man ... "
should read "... Tuma v. Board of Nursing ... ".

FORMATTING ERROR
I.A.R. 28(f) sets forth that: "Each page of the clerk's or agency's record shall be numbered

consecutively at the bottom of the page." Because they lack this page numbering system, CV
16-45061 Erickson Appeal Exhibits and CV 16-45061 Erickson Appeal Transcripts are very
difficult to reference. Since the other two volumes do have somewhat consecutive page numbers at
the bottom, Erickson does not recommend changing the page numbers on the other two volumes.

I.A.R. 28(g) indicates that each of the four volumes of the Clerk's Record should have its own
Volume Number. As can be seen in the paragraph above, the lack of a volume number makes for
very cumbersome referencing.

PRAYER FOR RELIEF: Please make the above corrections to the Clerk's Record.
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I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge.

DATED this 1st day of December, 2017
CHAD R. ERICKSON, pro se

Chad R. Erickson L-7157
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CERTIFICATE OF SERVICE
The undersigned, a resident of Idaho County in the State of Idaho, hereby certifies that on
the 1st day of December, 2017, he caused a true and correct copy of the foregoing document to be
served upon the following as indicated:

Original:
Idaho CountyDistrict Court
320 W. Main
Grangeville, ID 83530
Facsimile:208-983-2376

US Mail
Facsimile
_x_ Hand Delivery
Email

Michael J. Kane
Michael Kane & Associates, PLLC
1087 W. River Street, Ste. 100
P.O. Box 2865
Boise, ID 83701-2865

US Mail
Facsimile
__ Hand Delivery
_K_ Email: mkane@ktlaw.net

Mr. Keith Simila, P.E.

Executive Director
_.!_ US Mail
Idaho Board of Licensure of Professional
Facsimile
Engineers and Professional Land Surveyo!:§___ Hand Delivery
__x_ Email: keith.simila@ipels.idaho.gov
1510 E. Watertower Street, Suite 110
Meridian, ID 83642

Chad R. Erickson
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In the Matter of
Chad Erickson, P.L.S.

ATTACHMENT ''A''

Hearing - Vol. II
June 21, 2016

Page 161

1

APPEARANCES:
For

6
7

8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

MR. MURGEL: Let's go on the record. So we

1

2

3
4
5

Page 163

2 start out this morning. Mr. Erickson, you have the

the Bo ard Members :
Michael Kane & Ass o c i ates, PLLC
BY MR . MICHAEL J . KANE

floor to direct questions to Mr. Elle.
THE WITNESS: Thank you.
5
MR. ERICKSON: I would like to -- it would be
4355 West Emerald Street, Suite 190
6 beneficial to all involved, to submit an exhibit this
Boise, Idaho 837 0 1-2865
7 morning. There is a request for an image showing the
mkane@ktlaw . net
8 topography, and I have an exhibit that would show that.
For the Complainant and St aff of the Idaho Board of
9
MR. NAYLOR: And by the way, do you have
Licensure of Professional Engineers and Professional 10 copies of your exhibits you can provide me?
Land Surveyors:
11
MR. ERJCKSON: Yes. Is now the time to do it?
Naylor & Hales, P.C .
12
MR. NAYLOR: At least give them for me to
BY MR. RIRTLAN G. NAYLOR
13 review, since they've been marked.
95 0 W. Banno ck Street, Suite 610
14
MR. ERICKSON: Let's start with this one.
Boise, Idaho 83702
15
(Exhibit O marked.)
kirt@naylorhales.com
16
MR. ERICKSON: The foundation; this was a
For the Resp o ndent:
17 helicopter ride that we took over the project, probably
1s in the year 2011, and happened to snap this photo
CHAD ERICKSON, PRO SE
19 looking from the north to the south. It shows the break
2165 Wo o dland Ro ad
20 off from the flatland down into the canyon below. It' s
Kamiah, Idaho 83536
21
about a thousand feet down. You can see the ridge line
erickso nlandsurveys@gmail.com
22
called for in the GLO field notes. It's quit~
ALSO PRESENT:
Linda Erickson
23
problematis-:!Tt's quite dramatic .!
Keith Simila
24
MR.
NAYLOR:
Let's go ahead, before you start
John Elle
2 5 explaining it, and showing it to him. I don't have any
3

4

Page 162

1

I N D E X

2

W I T N E S S E S

3

4
5
6

7
8
9

10
11

TESTIMONY OF JOHN ELLE
Cross-Examination by Mr . Erickson
Examination by Mr. Obennayer
Examination by Mr . Wagner
Examination by Mr. Bennion
Redirect Examination by Mr. Naylor
Recross-Examination by Mr . Erickson
TESTIMONY OF KEITH SIMILA
Direct Examination by Mr. Naylor

12
13
14

15
16
17
18
19
20
21
22
23
24
25

DESCRIPTION
Exhib it 0
Exhibit P
Exhibit Q
Exhibit R
Exhibit 55
Exhibit 56
Exhibit 26g.l

Page 164

objection.
MR. KANE: Okay.
3
MR. MURGEL: Admit it then.
4
(Exhibit O admitted into evidence.)
5
MR. NAYLOR: Can you hand me a packet of your
6 exhibits now?
7
MR. ERJCKSON: Yes.
a
MR. NAYLOR: Thanks.
9
MR. ERICKSON: Last night, I also found three
10 more items that would be beneficial to be exhibits. And
11 I would like to submit those.
12
MR. KANE: Well, before you do, are you going
13 to use them to cross-examine this witness?
14
MR. ERJCKSON: No.
15
MR. KANE: Then why don't you wait until you
J.6 do testimony.
17
MR. ERJCKSON: Well, let me -- wait a minute.
1a Let me ponder on one. Let me -- yes, they'll all be
19 used in cross-examination.
20
MR. KANE: So show them to Mr. Naylor. Go
21 ahead and have them marked first.
22
(Exhibit P marked.)
23
MR. NAYLOR: No objection to P.
24
(Exhibits Q and R marked.)
25
MR. NAYLOR: So Exhibit Q is a copy ofa
1

2

PAGE

167
294
297
3 12
313
320

321

E X H I B I T s
ADMITTED
MARKED
163
164
164
164
164
164
164
166
300
357
358
(Withdrawn)

M & M Court Reporting Service
(208)345-9611(ph) (800)234-9611 (208)-345-SSOO(fax)
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In the Matter of
Chad Erickson, P.L.S.

ATTACHMENT "B"

Hearing - Vol. II
June 21, 2016

Page 185

1
2
3

4
5
6

7

s
9

1o
11

12
13
14

is
16
:l.7

18
19

20
21

22
23
24

25

A. I don't know.
MR. BENNION: Just for clarification on this
exhibit for me. The red lines that were put up there,
23, 24, 25, 26, and the note up there, he wrote those in
red notes surveyed by Shannon and Thompson. And we show
that north 1/4 of 25 is red. Is that a mistake on that
drawing, on that exhibit?
MR. ERICKSON: No, that's correct. There has
been two monuments.
MR. KANE: I've got to say, in fairness, this
witness did not draw that drawing. You will have your
opportunity to speak to Mr. Elle about the drawing.
MR. BENNION: Okay. I'm all right. I
just -MR. ERICKSON: But I would be happy to clarify
the statement. You might have noticed I forgot my
glasses today. Fortunately, my wife had two pair.
Q. (BY MR. ERJCKSON) Mr. Hunter Edwards set that
monument at that south comer of Section 24?
A. In that record of survey, it doesn't show that
he set any monument there.
Q. Was Ms. Walker aware of where Mr. Edwards'
line was running? It was running through the middle of
her field?
A. I have no idea of what Ms. Walker was aware
Pag

1

6

10

1
2
3

4

s
6

7

a
9

10
1:1.
12
13
14

15
16
17
18

19
20
21

22

23
24
25

Q. But the line went through the middle of the
field?
A. I believe so.
Q. You have claimed that Mr. Erickson, a number
of times in your testimony, caused the chaos and
disputes. And yet, here we have a drawing in 2001 .
When did Mr. Erickson come on the scene?
A. I -- according to the record, sometime in 2010
or 2009.
Q. So did Mr. Erickson cause the dispute?
A. I don't know whether Mr. Erickson caused the
dispute.
Q. You claim that he caused the dispute. You
must have some background?
A. I don't -- can you read my testimony back to
me? Do I know -- I don't know what you are saying is
correct.
Q. Okay.
MR. NAYLOR: Which dispute? Objection;
clarification.
MR. ERICKSON: I will rephrase.
Q. (BY MR. ERICKSON) Did Mr. Erickson cause the
dispute and the chaos in this case, at the south 1/4
corner of Section 24?
A. I don't know.
0

"

--e 188

!Are you aware Mrs. Walker called the sheriff on Hunter Edwards ...f
1

of.

Q. Okay. Would it have been good background for
3
your study to have known what effect Hunter Edwards had
4
upon the neighbor, the Walkers?
s
A. My study was to try to determine whether the
6
Carl Edwards' stone had validity, and I was taking
7
testimony to determine, to gather all the evidence to
s see how that would -- how that would correlate with the
9
other evidence.
10
Q. In your testimony, several times you stated
11 that Mr. Erickson caused chaos and dispute among the
12
neighbors. What year was this survey, again?
13
A. That survey that's on the monitor, I believe
14
it said, 2001. Let me look at a larger thing, because I
1s can't read that date. So bear with me.
16
November of 2001.
17
Q. Is it likely that Mr. Edwards' survey in 2001
18
caused the dispute?
19
A. I have no idea.
20
Q. Had anyone ever before Mr. Edwards claimed
2:1. that that 1/4 corner was out in the middle of the field;
22
any modern surveys?
23
A. I don't know that Mr. Edwards claimed the
24
south 1/4 corner -- or the north 1/4 corner of25 was in
2s
the middle of the field.
2

Page 187

2

3

4

s
6

7
8

9

10

11
12
13
14

1s
16
17

1s
19
2o

21
22
23

24

25

Q.

A-- : ·-... ~

..-a.+,\....., ~

M & M Court Reporting Service
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sheriff on }.k Erick6efl, and had him escorted off the
property?
A. I'm not aware of that.
Q. Considering the nature of Mr. Edwards' survey,
that his running line is running through the middle of
Ms. Walker's field. Was it reasonable to think that it
was Mr. Edwards that caused Walker to call the sheriff,
rather than the action of Mr. Erickson?
A. I don't know anything about the sheriff being
called.
Q. Let's read from Idaho Code 54-1215. I'm going
to have you read.
A. Which version are we reading from?
Q. This is the one that is being currently
distributed by the Board as selected laws and rules.
A. As ofJuly 1, 2015?
Q. Yes, it would be.
A . Okay. I have a copy.
MR. BENNION: Say that reference again.
MR. ERJCKSON: This is code 54-1215. And it
isitem3(b).
THE WITNESS : Okay. And talking about seals
and signatures?
Q. (BY MR. ERICKSON) Yes, licenses, seals, and
(7) Pages 185 - 188
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ATTACHMENT "C"
1

10 feet.

That is very good for a General Land Office

2

surveyor.

3

have to look at all of the record and down in the south line

4

there is a second square box that has GLO record the bearing

5

south 89 degrees, 55 minutes east.

6

and purposes p9rf9ct quarterly east and west.

Unfortunately, the fly in the ointment is you

!perfectly

I

)

That is for all intents
If we look at

!Carl Edwards' bearing/

8

the pink box we have Carl Edwards , His says south 87
I\
degrees, 17 minutes.
He's three degrees off bearing.

9

the survey world that is huge.

7

In

Any section that has that

10

bad of a bearing is called an irregular section.

11

happen,

12

is still -- Erickson and Wellington are still reasonable

13

because their bearing matches the GLO bearing.

14

solved the problem by beginning at the southeast corner and

15

Wellington -- I, traveling due west and from there going

16

north to the northwest corner we'll see in the blue

17

5,562 feet compared to the potential 5,549.

18

That also is reasonable.

19

I mean.

Hunter could still be right.

Moving onto Exhibit S.

It does

But Erickson

Erickson

That's 13 feet.

This one is going to tell us

20

who is right and who is wrong.

On the south line of Section

21

24 there are four stones dating back to more than 100 years

22

old.

23

of the last 100 years has there not been two stones in

24

existence, and it only takes two points to make a line and

25

preserve a line.

The important point is that at no time in the history

K

&

So, Wellington solved the problem by
K REPORTING (208) 743-1380
scheduling@kkreport.com
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ATTACHMENT "D"

1

unsolicited email, unsolicited comment from Dorothy Walker

2

highlighted in yellow.

3

Hunter, are busy running around in our upper field looking

4

at rocks and taking pictures of rocks that have been hit by

5

8

6

f our when this happened because he witnessed them doing t h is

7

and heard what they said.

8

was.

Both Edwards' surveyors, Carl and

w and calling them marked GLO stones.

He wanted to know what a GLO rock

I'll go to Exhibit W.

9

There is the Carl Edwards

10

stone.

11

were -- look like, this is very typical.

12

should look like.

13

problems.

14

Dasenbrock stone.

15

in this country of 30 inches of precipitation a year.

16

Second, one mark is smaller than the other.

17

that.

18

as much emphasis into the second mark as he does the first.

19

Last,

20

left is a line.

21

disc running over the stone would.

22

summary, or do you think I've made my point?

23
24
25

Now,

My brother was

if you want to know what marks upon GLO stones
This is what they

However, there are two problems -- three

One, the marks are not rounded like we saw on the
They should be if they're 120 years old

I've never seen

A GLO surveyor who is out there marking stones puts

if you look at the larger mark,

THE COURT:

coming in from the

A c h isel would not make that mark, but a
Do I need to make a

You can ma k e a brief summary at this point

in time, and I'll allow Mr. Kane to respond, Mr. Erickson.
MR. ERICKSON:
K

&

Okay.

Here is the original question.

K REPORTING (208) 743-1380
scheduling@kkreport.com
46
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ATTACHMENT "E"
1

with inserted charges that did not appear in the complaint,

2

yet were used to determine the alleged violations.

3

Pines vs. Idaho State Board of Medicine, Idaho Supreme Court

4

2015, quote, the Court reversed the board's conclusion that

5

physician violated the local standard where the board relied

6

in part on facts not alleged in the complaint.

7

appropriate in that case because the uncharged conduct

8

contributed to proving the alleged violation.

9

issue in this case is of this na tu re.

10

From

Reversal was

The central

There have been man y

inserted charges.

11

The board has been on notice for 30 plus years
!Tuma v. Board of Nursing!

12

ever since Two Man (phonetic) and HV Engineering.

13

to expand the definition of their

14

standards, if they have not.

They need

excuse me, of their

15

The board's only expert witness in this case was

16

the board chairman, who was the board chairman at the time

17

the decision was made to reverse course on the four year old

18

Badertscher complaint and charge Erickson rather than

19

Edwards.

20

was very helpful and open to the prosecution and board

21

members, but this same expert witness was obstructive and

22

closed to the defense.

23

following quote from the transcript of the hearing, and this

24

is -- the first is from page 28 of the transcript.

25

Consequently, at the hearing the expert witness

Prosecution :

A typical example can be seen in the

And what on-s ite visits have you taken

K & K REPORTING (208 ) 743-1380
scheduling@kkreport.com
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